This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at  http  :  //books  .  google  .  com/| 


/^^siy^aAny.  /^oj 


W  LIBRARY 


I90U 


dbyGoogle 


d  by  Google 


d  by  Google 


d  by  Google 


d  by  Google 


THE 
POCKET    c^ 

I       EYIDEHCE  ACT. 


CONTAINING  ALSO 


The  Contract  Act,  The  Specific  Relief  Act,  Th«  Ttnmkt  of 

Property  Act.  The  Ni^otiable  Instrumetttt  Act,  The 

Indian  Succession  Act,  The  Hindu  WiBs  Act,  The 

Probate  &  Administration  Act,  The  Legal 

Practitioners  Act,  The  Civil  Courts  Act, 

The  Genera]  Clauses  Act,  The  Indiaa 

Oaths  Act,  The  Indian  Easementt 

Act,  The  Indian  Trusts  Act, 

The  Succession  Certificate 

Act.  &c.  &c.  &c. 

Ac.  &c. 

&c. 


a 


[WITH  THE  LATEST  AMENDMENTS.] 


IN 


CALCUTTA;  ^  Q ll 

Printed  at  the  Secular  Press,  ^       ' 

Bhowanipore.  CT  C<^ 
1889. 


d  by  Google 


'(Vo 


<"' 


rf\' 


^c  ,  Lfi«.t.  li*,     i<iH 


dbyGoogk 


COITTETEiTTB. 


I.     The  Indian^ Evidence  Act  )• 

(I  of  1872.)                                    j  ^ 

11.     The  rndian*  Fvidence  Amend-     i 

ment  Act  (cXVIIl  of  1872.          /  ^^ 

III.  Do.     Do.  (Ill  of  1887).  75 

IV.  The  Indian  Contract  Act  > 

(IX  ©f  1872.)                                  j  ^^ 

V.     The  Specific  Relief  Act  (I  of  iS27)  189' 
VI.     The  Transfer  of  Property  Act  (  lY  of 

I«S2.)  23-7 

VI L  The  Transfer  of  Property  Amend-  V  ^ 

mend  Act  (III  of  1885.)              |  ^-^^ 

VIII.  The  Negotiable  I'nstrunwn-ts  Act  )  ^ 

(XXVI  of  1881.)                            J:  ^^^ 

IX.  The  Negotiable  Instruments  Act  |  ^ 

Amendment  Act  (11  of  1885..)     I  ^^ 

X.     The  Indian  Succession  Act           1  ^ 

(Xofr865)                                  /  ^^7 

XL  The  Hindu- Wills  Act  (XXI  of  1870)   52X 

XII.  The  Probate  and  Administration  \  ^  .^ 

Act(Vof  1881.)                          ji  527 

XIII.  The  Succession. Certificate  Act    )  ^m. 

(VII.  of  1889  )                            /  ^^^ 

XIV.  The  Leg^l  pRactitioners  Act       ) 
(X.YIII  of  1879)                          S  ^^^ 

{Please  turn  ever.) 

Digitized  by  VjOOQIC 


XV.  The  Legal  Practitioners  Act         1       ^^ 

(IX  of  1884)  I       621 

XVI.  The  Power  of  Attorneys  Act        )        ^ 

(VII  of  1882.)  5       ^^5 

XVII.  The  Bengal,  North- Western  Pro*) 
vinces  and  Assam  Civil   Coi^rts  I       631 
Act  (XII  of  1887.)  j 

XVIII.  The  General  Clauses  Act  ) 

(  I  of  1868.)  /       ^53 

XIX.  The  General  Clauses  Act  ) 

(I  of  1887.)  ^661 

XX.  The  Indian  Oaths  Act  1 

I  X  of  1873.)  /       ^^7 

XXI.  The  Married  Women's  Property  > 

Act(IIIof  J874.)  }       ^^ 

XXII.  The  Indian  Easements  Act         1 

(  Vof  188^.)  j       ^9T 

XXIII.  The  Indian  Trusts  Act  ) 

(II  of  1882)                                   I  729 

XXIV.  The  Indian  Succession  &c-  Acts  ) 
Amendment  Act  (VI  of  1889.)  J  ^"^^ 
Index.  78^ 


d  by  Google 


NOTE. 


tti  addition  to  the  amendments  indicated  in  the  Book, 
please  note  the  following  : — 

Acts  and  sections  Repealed  by 

The  Indian  Evidence  Act       "J 
AinendmentAct(XVIIIof  1872.)  V  Sec.  2,  Act  X  of  1873. 
Sec.  12.  (Page  74.)  J 


The  Specific  Relief  Act 

Sec.  12.  HlustrSn,  clause  (a)  J"  Sec  2,  Act  2  of  1.882. 

(Page  201.) 


.} 


The  Indian  Oaths  Act  (Xof  1873.) 

Schedule  (Pages  676  to  681) ....Act  XII  of  1873. 
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10.  Things  said  or  done  by  conspirator  in   reference  to  com- 

moi\  design. 

11.  Wlien  facts  nyt  otherwise  relevant  Loccme  relevant. 
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determine  amount  are  lekvant. 
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14.  Facts  showing  existence  of  state  of  mind,  or  of  body  or 

bodily  feeling.      •      1  - 

15.  Facttb^ar^nj;  on  question  whether  act  ^9St  accidental  or 

intentional 
')  16.    Existence  of  course  of  business,  when  relevant. 
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17.  Admission  defined. 
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by  party  to  proceeding  or  his  agent ; 
by  suitor  in  represeiUalive  character^ 
by  party  iuteresled  in  subject-matter ; 
by  jjerso.i  from  wliom  iuiere^t  de;  ived. 

19.  Admissions  by  persons  whose.. posit  ion  must  be  proved 

as  against  party  to  suit. 
90.    Admissions  by  persons  expressly  referred  to  by  party  to 
suit.  , 

31.  Proof  of  admissions  against  peisons  making  them,  and 

by  or  on  their  behalf, 

32.  When  oral  admissions  as  to  contents  o(  documents  are 

relevant 
.  .  33.    Admissions  in  civil  casesr  when  relevant. 

34.     Confession   caused  by   inducement^   thr^t    or    promise/ 
when  irrclev^t  ia  orimiftal  proQea4iBg. 
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Section. 

25.  Confession  to  Police  officer  not  to  be  proved. 

26.  Confession  by  accused  while  in  custody  •(  Police  not  to 

be  proved  against  him. 

27.  How  much  of  information  received  from  accused,  may  be 

proved- 

28.  Confession  made  after  removal  of  impression  caused  by 

inducement,  threat  or  promise,  relevant. 

29.  Confession  otherwise  relevant  not  to   become    irrelevant 

because  of  promise  of  secrecy,  &c, 

30.  Consideration  of  proved  confession  affecting  person  making 

it  and  others  jointly  under  trial  for  same  ofifence. 

31.  Admissions  not  conclusive  proof,  but  may  estop. 

Statements  by  Persons  who  cannot  be 
called  as  witnesses. 

32.  Cases  in  which  sutement  of  relevant  fact  by  person  who  is 

dead  or  cannot  be  found,  &c.,  is  relevant. 
When  it  relates  to  cause  of  death  ; 
or  is  made  in  course  of  business  ; 
or  against  interest  of  maker  ; 
or  gives  opinion  as  to  public  right  or  custom,  or  matters 

of  general  interest ; 
or  relates  to  existence  of  relationship ; 
or  is  made  in  will  or  deed  relating  to  family  afifairs ; 
or  in  document  relating  to  transaction  mentioned  in 

section  13,  clause  (a) ; 
or  is  made  by  several  persons,  and  expresses  feelings 

relevant  to  matter  in  question. 

33.  Relevancy  of  certain  evidence  for  proving,  in  subsequent 

proceeding,  the  truth  of  facts  therein  stated. 

Statements  made  under  Special 
Circumstances. 

34.    Entries  in  books  of  account  when  relevant 
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Skction. 

35.  Relevinoy  -©f  entry  in  public  Tecorfl,  made  in  performance 

of  duty. 

36.  Relevancy  Of  statements  in  maps,  -charts  and  plans. 

^,    Relevancy  of  statement  as  to  fact  of  public  nature,  con- 
tained in  certkin  Acts  6r  notificatidns. 

38.  Relevancy   of  statements   as   t©   any   law    contained  in 

law-books. 

How  MUCH  OF  \  Statement  is  to  be  proved. 

39.  What  evidence  X9  be    g^ven  whew  statement  forms  part 

of  a  conversation,   document,  book,  or  series  of  letljers 
-or  papers, 

Jubgment  of  Courts  of  Justice,  when 

relevant. 

40.  Previous    judgments  relevam  ro    bar  a   second   suit    or 

trial. 

41.  Relevancy  of  certain  judgments  in  prabate,    &c.,    juris- 

diction. 

42.  Relevancy  and  effect  of  judgments,  orders  or  decrees,  other 

than  those  mentioned  in  section  41, 

43.  JndgMents  &c.,   other  than  those  mentioned  in  sections 

40-42,  when  relevant. 

44.  Fraud  or  collusion  in  obtaining,  judgment,  or  incompe- 

tency of  Court,  may  be  pro\-ed. 

Opinions  of  third  Persons,  when  relevant. 

45.  opinions  of  experts. 

46.  Facts  bearing  upon  opinions  of  experts. 

47.  Opinion  as  to  handwriting,  when  relevant. 

48.  Opinion  as  to  existence  of  right  or  custom,  when  relevant. 

49.  Opinions  as  to  usages,  tenets,  &c.,  when  relevant. 

50.  Opinion  on  relationship,  when  relevan  t. 

51.  Grounds  of  opinion,  when  relevant. 
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Section. 

Chai^acter  when  relevant, 

52.  In  civil  cases,  character  to  prove  condoct  imputed,  irre- 

levant. 

53.  In  criminal  cases,  previous  good  diaracter  relevant. 

54.  In  criminal  proceedings  previous  conviction  relevant,  but 

not  previous  bad  cliaracter,  except  ia  reply. 

55.  Character  as  afifecting  damages. 

PART  IK 

ON  PROOF, 

CHAPTER  III. 
Facts  which  need  not  be  proved, 

56.  Fact  judicially  noticeable  need  not  be  proved. 

57.  Facts  of  which  Court  must  take  judicial  notice. 

58.  Facts  admitted  need  not  be  proved. 


I 


CHAPTER  IV- 
Of  Oral  Evidence, 

59.  Proof  of  facts  by  oral  evidence, 

60.  Oral  evidence  must  be  direct. 

CHAPTER  V. 
Of  Documentary  Evidence. 

61.  Proof  of  contents  of  documents. 

62.  Primary  evidence.    . 

63.  Secondary  evidence. 
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Section. 

64.  Proof  of  docamenu  by  primary  evidence. 

65.  Cases  in  which  secondary  evidence  relating  to  documenta 

may  be  given. 

66.  Rules  as  to  notice  to  produce. 

67.  Proof  of  signature  and  handwriting  of  person  alleged  to 

have  signed  or  written  document  produced. 

68.  Proof  of  execution  of  document  required  by  law  to  be 

attested. 

69.  Proof  where  no  attesting  witness  found. 

7a    Admission  of  execution  by  party  to  attested  document. 

71.  Proof  when  attesting  witness  denies  the  execution. 

72.  Proof  of  document  not  required  by  law  to  be  attested. 

75.     Comparison  of  signature,    writing    or    seal    with  others 
admitted  or  proved. 

Public  Documents. 

74.  Public  documents. 

75.  Private  documents. 

76.  Certified  copies  of  public  documents. 

77.  Proof  of  documents  by  production  of  certified  copies. 

78.  Proof  of  other  official  documents. 

Presumptions  as  to  Documents. 

79.  Presumption  as  to  genuineness  of  certified  copies. 

8a     Presumption    as  to  documents    produced    as    record  of 
evidence. 

\  81.     Presumption  as  to  Gazettes,  newspapers,  private  Acts  of 
Parliament  and  other  documents. 

82.     Presumption  as  to  document  admissible  in  England  without 
proof  of  seal  or  signature. 

S3.     Presumption  as  to  maps  or  p  lans  made  by  ^uthonty  of 
Government 
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Section. 

'     84.    Presumption  as  to  coll«FcttpA  oi  laws  and  reports,  of  deci- 
sions. 

85.  Presu;nption  as  to  r-cwer-of-allomey. 

86.  Presiuupiion   as  to  certified   copies   of  foreign  judicial 

records.  ■     ' 

87.  Presum-ii.)n  as  to  bocks,  maps  and  cliarts. 

88.  IVesami>tion  as  lo  Jelegraj-hic  messages. 

89.  Piesuiiiptiiin  as  to  due  execution^  &c..   of  documents  not 

produced. " 
9a     Presumpticn  as  to  dccuments  thirty  years  old. 


CHAPTER  VI, 

Of  the  Exclusion  of  Oral  by   Documentary 

evxpence. 

91.    Evidence  of  terms  of  cmtracts.  grants  and   other   dis* 

petitions  of  property  reduced  to  fonn  of  document  • 
9a.     Exclusion  of  evidence  of  oral  agreement 

93.  Exclusi'.^n  of  evidence  to  explain  or  amend  ambiguous 

document. 

94.  Exclusion  of  evidence  against  application  of    document 

to  existing  facts. 

95.  Evidence  as   to   document   unmeaning  in   reference   to 

existing  facts. 

96.  Evic!enoe  as  to  application' of  language  which  can  apply 

to  one  only  of  several  persons. 

97.  Evidence  as  to  application  of  language'  to  one  of  two 

sets  of  £Eicts,  to  neither  of  which  the  whole  correctly 
applies. 

98.  Evidence  as  to  meaning  of  illegible  characters,  &c. 

99.  Who  may  give  evidence  of  agreement  varying  terms  of 

document  *  ■   '     • 
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Section. 

loa    Saving  of  provisions  of  Indian  Succession  Act  rdatini^ 
to  wills. 


PilRT  III. 

PRODUCTION  AND  EFFECT 

OP  EVIDENCE. 

CHAPTER  VII. 

Of  the  Burden  of  proof. 

loi.  Burden  of  proof.    * 

los.  On  whom  burden  of  proof  lies. 

103.  Burden  of  proof  as  to  particular  fact. 

104.  Burden  of  proving  fact  to  be  proved  to  make  evidence 

admissible. 

105.  Burden  of  proving  that  case   of  accused  comes   withia 

exceptions. 

106.  Burden  of  proving  fact  especially  within  knowledge. 

X07.    Burden  of  proving  death  of  person  known  to  have  bee« 

aUve  within  thirty  years. 
Z08.    Burden  of  proving  that  person  as  alive  who  has  not  been 

heard  of  for  seven  years. 
Z09.    Burden  of  proof  as  to  relationship  in  the  cases  of  partners, 

landlord  and  tenant,  principal  and  agent, 
xia    Burden  of  proof  as  to  o;7nership. 
III.    Proof  of  good  faith  in  transactions  where  one  party  is  in 

relation  of  active  confidence. 
IIS.    Birth  during  marriage,  conclusive  proof  of  legitimacy. 
113.    Proof  of  cession  of  territory. 
X14.    Court  may  presume  existence  of  certain  facts. 
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Secticit. 

CHAPTER  VIII. 

Estoppel. 

115.     Estoppel. 

1x6.     Estoppel  of  tenant ; 

and  of  licensee  of  person  in  possession. 

117.     Estoppel  of  acceptor  of  bill  of  exchange,  bailee  or  licensee. 


CHAPTER  IX. 
Of  Witnesses, 

iiB.  Who  may  testify. 
119.  Dumb  witnesses. 
lao.     Parties  to  civil  suit,  and  their  wires  or  husbands. 

Husband  or  wife  of  person  under  criminal  trial 
I  CI.    Judges  and  Magistrates. 
lafe.     Communications  during  marriage. 
XS3.     Evidence  as  to  affairs  of  State. 
XB4.     Official  communications. 
XS5.     Information  as  to  commission  of  offences. 
xs6.     Professional  communications. 
x«7.     Section  126  to  apply  to  interpreters,  &c. 
xa8.     Privilege  not  waived  by  volunteering  evidence. 
XS9.     Confidentia  communications  with  legal  advisers. 
130.     Production  of  title-deeds  of  witness  not  a  party. 
13X.     Production  of  documents  which  another  person,   having^ 

possession,  could  refuse  to  produce. 
jjc.    Witness  not  excused  from   answering   on   ground   that 

answer  will  criminate. 
Proviso. 

133.  Accomplice. 

134.  Number  of  witnesses. 
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CHAPTER  X. 
Of  the  examination  of  Witnesses. 

135.    Order  of  production  and  examination  of  witnesses. 
136W    Judge  to  decide  as  to  admissibility  of  evidence. 
Z37.     Examination-in-chief. 

Cross-examination. 

Re-examination. 
138.    Order  of  examinations.    Direction  of  re-examination. 
T^g,    Cross-examination  of  person  called  to  produce  a   doc«- 

ment 
X4a    Witnesses  to  character. 

141.  Leading  questions. 

142.  When  they  must  not  be  asked. 

143.  When  they  may  be  asked. 

144.  Evidence  as  to  matters  in  writing. 

145.  Cross-examination  as  to  previous  statements  in  writing. 

146.  Questions  lawful  in  cross-examination. 

147.  When  witness  to  be  compelled  to  answer. 

Z48.  Court  to  decide  when  question  shall  be  asked  aad  when 
witness  compelled  to  answer. 

149.    Question  not  to  be  asked  without  reasonable  grounds. 

15a  Procedure  of  Court  in  case  of  question  being  asked  with- 
out reasonable  grounds. 

Z51.    Indecent  and  scandalous  questions. 

152.    Questions  intended  to  insult  or  annoy. 

Z53.  Exclusion  of  evidence  to  contradict  answers  to  questions 
testing  veracity. 

154.  Question  by  party  to  his  own  witness. 

155.  Impeaching  credit  of  witness. 

156.  Questions  tending  to  corroborate  evidence  of  relevant  fiact 

admissible. 

157.  Former  statement  of  witness  may  be  proved  to  oorrobo* 

rate  latter  testunony  as  to  same  fact. 
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158.  What  matters  may  be  proved  in   connection  with  proved 

statement  relevant  under  section  32  or  33. 

159.  Refreshing  memory. 

When  witness  may  use  copy  of  document  to  refresh  rat- 
mory. 
i6a     Testimony  to  facts  stated  in  document  mentioned  in  sec- 
tion 159. 

161.  Right  of  adverse  party  as  to  writing  used  to  refresh  mt- 

mory. 

162.  Production  of  documents. 
Translation  of  documents. 

163.  Giving,  as  evidence,  of  document  called  for  and  produced 

on  notice. 

164.  Using,  as  evidence,  of  document  production  of  which  was 

refused  on  notice. 

165.  Judge's  power  to  put  questions  or  order  production. 

166.  Power  of  jury  or  assessors  to  put  questions. 


CHAPTER  XI. 

Or  Improper  Admission  and  Rejection  or 
Evidence. 

167.    No  new  trial  for  improper  admission  or  rejection  of  evi- 
dence. 

Schedule.— Enaetmentfi  repealed. 
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THE 

INDIAN  EVIDENCE  ACT. 

No.  1.  of  1872. 
(AS  AMENDED  BY  ACTS  XVIII  OF  1872  AND  III  OF  1887.) 

PASSED  BY  THE  GOVERNOR-GENERAL  OF  INDIA  IN  COUNCIL. 

(Received  the  assent  of  the  Governor- General  on  the 

15th  March  i8p.) 


Whereas  it  is  expedient  to  consolidate,  define  and 

T, , ,  amend  the  Law  of  Evidence  ;  It  is  hereby 

^^^^^^^-         enacted  as  follows  :— 

PART  I. 

RELEVANCY  OF   FACTS. 

Chapter  I.— Preliminary. 

01.^  X  xi  I-    This  Act  may  be  called  "The  Indian 

Short  title.       Evidence  Act,  1872 : " 

It  extends  to  the  whole  of  British  India,  and  applies 
to  all  judicial  proceedings  in  or  before  any 

^^^^^'  Court,  including  Courts  Martial,  but  not 

to  affidavits  presented  to  any  Court  or  Officer,  nor  to 
proceedings  before  an  arbitrator  ; 

Commence-  ^^^l  it  shall  come  into  force  on  the  first 

ment  of  Act.         day  of  September  1 872  : 

Bepeal  of  en-        2.    On  and  from  that  day  the  following 
aetments.  laws  shall  be  repealed  :— 

(i.)    All  rules  of  evidence  not  contained  in  any  Statute, 
Act  or  Regulation  in  force  in  any  part  of  British  India  : 
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2  THE  INDIAN  EVIDENCE  ACT.  [SECS.  2-3» 

(2.)  All  such  rules,  laws  and  regulations  as  have 
acquired  the  force  of  law  under  the  twenty-fifth  sec- 
tion of  *The  Indian  Councils'  Act,  1861,'  in  so  far  as 
they  relate  to  any  matter  herein  provided  for  ;   and 

(3.)  The  enactments  mentioned  in  the  schedule  here- 
to, to  the  extent  specified  in  the  third  column  of  the  said 
schedule. 

But  nothing  herein  contained  shall  be  deemed  to  affect 
any  provision  of  any  Statute,  Act  or  Regulation  in  force 
in  any  part  of  British  India  and  not  hereby  expressly 
repealed. 

3.     In  this  Act  the  following  words  and  expressions 
are  used  in  the  following  senses,   unless  a 
claufl?  '    contrary  intention  appears  from  the  con- 

text : — 

"  Court "  includes  all  Judges  and  Magistrates    and 
„  all    persons,    except    arbitrators,    legally 

^"^*  authorized  to  take  evidence. 

*'  Fact."  "  Fact  "  means  and  includes — 

(i)  any  thing,  state  of  things,  or  relation  of  things 

capable  of  being  perceived  by  the  senses  ; 
(2)    any  mental   condition  of   which  any  person  is 

conscious. 


\t\ 


Illustrations, 

(a  )  That  there  are  certain  objects  arranged  in  a  certain  order 
in  a  certain  place,  is  a  fact. 

That  a  man  heard  or  saw  something  is  a  fact 
ITiat  a  man  said  certain  words  is  a  fact 

(d.)  That  a  man  holds  a  certain  opinion,  has  a  certain  inten- 
tion, acts  in  good  faith,  or  fraudulently,  or  uses  a  particular  word  in 
a  particular  sense,  or  is  or  was  at  a  specified  time  conscious  of  a 
particular  sensation,  is  a  fact. 

(e, )    That  a  man  has  a  certain  reputation  is  a  fact 

One  fact  is  said  to  be  relevant  to  another  when  the 
"  Rfli       t  »»     ^^^  ^^  connected  with  the  other  in  any  of 
Kelevant.        ^j^^  ^,^yg  referred  to  in  the  provisions  of 
this  Act  relating  to  the  relevancy  of  facts. 
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SEC.  3.]  THE  INDIAN  EVIDENCE  ACT.  3 

."Pacts    in        The  expression  "  Facts  in  issue  "  means 
^^^®-  and  includes — 

any  fact  from  which,  either  by  itself  or  in  connection 
with  other  facts,  the  existence,  non-existence,  nature,  or 
extent  of  any  right,  liability,  or  disability,  asserted  or 
denied  in  any  suit  or  proceeding,  necessarily  follows. 

Explanation. — Whenever,  under  the  provisions  of  the 
law  for  the  time  being  in  force  relating  to  Civil  Procedure, 
any  Court  records  an  issue  of  fact,  the  fact  to  be  asserted 
or  denied  in  the  answer  to  such  issue,  is  a  fact  in  issue. 

Illusirations, 

A  is  accused  of  the  murder  of  R 
At  his  trial  the  following  facts  may  be  in  issue : — 
That  A  caused  B's  death ; 
That  A  intended  to  cause  B's  death  ; 

That  A  had  received  grave  and  sudden  provocation  from  B ; 
That  A,  at  the  time  of  doing  the  act  which  caused  B's  death, 
was,  by  reason  of  unsoundness  of  mind,  incapable  of  know- 
ing its  nature. 

"Document"  means  any  matter  expressed  ordescrib- 
„  ed  upon  any  substance  by  means  of  let- 

Document.  jgj.g^  figures,  or  marks,  or  by  more  than 
one  of  those  means,  intended  to  be  used,  or  which  may 
be  used,  for  the  purpose  of  recording  that  matter. 

Illustrations, 

A  writing  is  a  document : 

Words  printed,  lithographed  or  photographed  are  documents : 

A  map  or  plan  is  a  document : 

An  inscription  on  a  metal  plate  or  stone  is  a  document : 

A  caricature  is  a  document. 

"  Evidence  "  means  and  includes — 

(i)    all  statements  which  the  Court  permits  or  requires 
,  „      to  be  made  before  it  by  witnesses,  in  re- 

EYidence.        lation  to  matters  of  fact  under  inquiry  ; 

such  statements  are  called  oral  evidence  : 

(2)  all  documents  produced  for  the  inspection  of  the 
Court ; 
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4  THE  INDIAN  EVIDENCE  ACT.  [SECS.  3-5- 

such  documents  are  called  documentary  evidence. 

A  fact  is  said  to  be  proved  when,  after  considering  the 
„  matters  before  it,  the  Court  either  believes 

Proved.  j^  ^^   exist,  or  considers  its  existence  so 

probable  that  a  prudent  man  ought,  under  the  circum- 
stances of  the  particular  case,  to  act  upon  the  supposi- 
tion that  it  exists. 

A  fact  is  said  to  be  disproved  when,  after  considering 

„  „     the  matters  before  it,  the  Court  either  be- 

Diaproved.       ijeves  that  it  does  not  exist,  or  considers 

its  non-existence  so  probable  that  a  prudent  man  ought, 

under  the  circumstances  of  the  particular  case,  to  act 

upon  the  supposition  that  it  does  not  exist. 

"w  f      «wi «        ^  ^^^'  ^^  ^^^^  ^^^  ^^  ^^  proved  when  it 
jsot  proved,      is  neither  proved  nor  disproved. 

4.    Whenever  it  is  provided  by  this  Act  that  the  Court 
««-  may  presume  a  fact,  it  may  either  regard 

smne.**^^'^'       such  fact  as  proved,  unless  and  until  it  is 
disproved,  or  may  call  for  proof  of  it : 

Whenever  it  is  directed  by  this  Act  that  the  Court  shall 

*' Shall  pre-     presume  a  fact,  it  shall  regard  such  fact 

vame"  as  proved,  unless^and  until  it  is  disproved: 

When  one  fact  is  declared  by  this  Act  to  be  conclusive 

"C    d   *         proof  of  another,  the  Court  shall,  on  proof 

^^^ncifuiYe      ^f  ^jjg  ^jjg  f^^^^  regard  the  other  as  proved, 

and  shall  not  allow  evidence  to  be  given 
for  the  purpose  of  disproving  it. 


Chapter  II.— Of  the  Relevancy  of  Facts. 

5.    Evidence  may  be  given  in  any  suit  or  proceeding 

.  of  the  existence  or  non-existence  of  every 

l)egIven^(rfSSs    f^ict  in  issue  and  of  such  other  facts  as 

ia  iBsueandre-    are  hereinafter  declared  to  be  relevant, 

levant  facta.         ^nd  of  no  others. 
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Explanation. — This  section  shall  not  enable  any  per- 
son to  g^^6  evidence  of  a  fact  which  he  is  disentitled  to 
prove  by  any  provision  of  the  law  for  the  time  being  in 
force  relating  to  Civil  Procedure. 

Illustrations. 

{a.)    A  is  tried  for  the  murder  of  B  by  beating  him  with  a  club 
with  the  intention  of  causing  his  death. 
At  A's  trial  the  following  fects  are  in  issue — 
A's  beating  B  with  the  club ; 
A's  causing  B's  death  by  such  beating ; 
A's  intention  to  cause  B's  death. 
(b.)    A  suitor  does  not  bring  with  him,  and  have  in  readiness  for 
production  at  the  first  hearing  of  the  case,  a  bond  on  which  he 
relies.     This  section  does  not  enable  him  to  produce  the  bond  or 
prove  its  contents  at  a  subsequent  stage  of  the  proceedings,  other- 
wise than  in  accordance  with  the  conditions  prescribed  by  the  Code 
of  Civil  Procedure. 

6.    Facts  which,  though  not  in  issue  are  so  connected 

Eelevancy  of  ^^^^  *  ^^^^  ^^  ^^^"®  ^  *°  ^°"^  P^**^  ^^  ^^® 

&ct8  forming  same  transaction,  are  relevant,  whether 

part  of  same  they  occurred  at  the  same  time  and  place 

tramBaction.  or  at  different  times  and  places. 

Illustrations. 

{a.)  A  is  accused  of  the  murder  of  B  by  beating  hinu  Whatever 
was  said  or  done  by  A  or  B  or  the  by-standers  at  the  beating,  or 
so  shortly  before  or  after  it  as  to  form  part  of  the  transaction,  is  a 
relevant  fact 

{6,)  A  is  accused  of  waging  war  against  the  Queen  by  taking 
part  in  an  armed  insurrection  in  which  property  is  destroyed,  troops 
are  attacked,  and  gaols  are  broken  open.  The  occurrence  of  these 
fiacts  is  relevant,  as  formmg  part  of  the  general  transaction,  though 
A  may  not  have  been  present  at  all  of  them. 

{c. )  A  sues  B  for  a  libel  contained  in  a  letter  forming  part  of  a 
correspondence.  Letters  between  the  parties  relating  to  the  subject 
out  of  which  the  libel  arose,  and  forming  part  of  the  correspondence 
in  which  it  is  contained,  are  relevant  facts,  though  they  do  not 
contain  the  libel  itself. 

(d. )  The  question  is,  whether  certain  goods  ordered  from  B  were 
delivered  to  A.  The  goods  were  delivered  to  several  intermediate 
persons  successively.     Each  delivery  is  a  relevant  fact. 
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6  THE  INDIAN  EVIDENCE  ACT.  [SECS.  7-8. 

7.    Facts  which  are  the  occasion,  cause,   or  effect. 

Facts    which    immediate  or  otherwise,  of  relevant  facts, 

are  occasion,    or  facts  in  issue,  or  which  constitute   the 

of  fac'tsTn is^ue*     ^^^^^  ^^  thingsiunder  which  they  happened, 

ac  8  m issue.    ^^.  which  afforded  an  opportunity  for  their 

occurrence  or  transaction,  are  relevant. 

Illustrations, 

(a.)    The  question  is,  whether  A  robbed  B. 

The  facts  that,  shortly  before  the  robbery,  B  went  to  a  fair  with 
money  in  his  possession,  and  that  he  showed  it,  or  mentioned  the 
fact  that  he  had  it,  to  third  persons,  are  relevant. 

{b. )    The  question  is,  whether  A  murdered  B. 
Marks  on  the  ground,  produced  by  a  struggle  at  or  near  the  place 
where  the  murder  was  committed,  are  relevant  facts. 

{c.)    The  question  is,  whether  A  poisoned  B. 

The  state  of  B's  health  before  the  symptoms  ascribed  to  poison^ 
and  habits  of  B,  knovm  to  A,  which  afforded  an  opportunity  for 
the  administration  of  poison,  are  relevant  facts. 

Motive,  pre-  8.  Any  fact  is  relevant  which  shows  or 
pr*evfous°or  sub-  constitutes  a  motive  or  preparation  for 
sequent  conduct,     any  fact  in  issue  or  relevant  fact. 

The  conduct  of  any  party,  or  of  any  agent  to  any 
party,  to  any  suit  or  proceeding,  in  reference  to  such 
suit  or  proceeding,  or  in  reference  to  any  fact  in  issue 
therein  or  relevant  thereto,  and  the  conduct  of  any 
person  an  offence  against  whom  is  the  subject  of  any 
proceeding,  is  relevant,  if  such  conduct  influences  or 
IS  influenced  by  any  fact  in  issue  or  relevant  fact,  and 
whether  it  was  previous  or  subsequent  thereto. 

Explanation  I. — The  word  "conduct"  in  this  section 
does  not  include  statements,  unless  those  statements 
accompany  and  explain  acts  other  than  statements ;  but 
this  explanation  is  not  to  affect  the  relevancy  of  state- 
ments under  any  other  section  of  this  Act. 

Explanation  2. — When  the  conduct  of  any  person  is 
relevant,  any  statement  made  to  him  or  in  his  presence 
and  hearing,  which  affects  such  conduct,  is  relevant. 
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Illustrations. 

{a, )    A  is  tried  for  the  murder  of  B. 

The  facts  that  A  murdered  C,  that  B  knew  that  A  had  murdered 
C,  and  that  B  had  tried  to  extort  money  from  A  by  threatening  to 
make  his  knowledge  public,  are  relevant. 

{b, )  A  sues  B  upon  a  bond  for  the  payment  of  money.  B  denies 
the  making  of  the  bond. 

The  fact  that,  at  the  time  when  the  bond  was  alleged  to  be  made, 
B  required  money  for  a  particular  purpose,  is  relevant 

{c. )    A  is  tried  for  the  murder  of  B  by  poison. 

The  fact  that,  before  the  death  of  B,  A  procured  poison  similar 
to  that  which  was  administered  to  B,  is  relevant. 

{d, )  The  question  is»  whether  a  certain  document  is  the  will  of 
A. 

The  facts  that,  not  long  before  the  date  of  the  alleged  will,  A 
made  inquiry  into  matters  to  which  the  provisions  of  the  alleged 
will  relate ;  that  he  consulted  vakils  in  reference  to  making  the 
will,  and  that  he  caused  drafts  of  other  wills  to  be  prepared,  of 
which  he  did  not  approve,  are  relevant 

{e. )    A  is  accused  of  a  crime. 

The  facts  that,  either  before,  or  at  the  time  of,  or  after  the  alleged 
crime,  A  provided  evidence  which  would  tend  to  give  to  the  facts  of 
the  case  an  appearance  favourable  to  himself,  or  that  he  destroyed 
or  concealed  evidence,  or  prevented  the  presence  or  procured  the- 
absence  of  jpersons  who  might  have  been  witnesses,  or  suborned 
persons  to  give  false  evidence  respecting  it,  are  relevant 

{/. )    The  question  is,  whether  A  robbed  B. 

The  facts  that,  after  B  was  robbed,  C  said  in  A's  presence — *  the 
police  are  coming  to  look  for  the  man  who  robbed  B,'  and  that 
immediately  afterwards  A  ran  away,  are  relevant 

{g.)    The  question  is,  whether  A  owes  B  rupees  10,000. 

The  fisicts  that  A  asked  C  to  lend  him  money,  and  that  D  said  to 
C  in  A's  presence  and  hearing — '  I  advise  you  not  to  trust  A,  for  he 
owes  B  10,000  rupees,'  and  that  A  went  away  without  making  any 
answer,  are  relevant  facts. 

{h. )    The  question  is,  whether  A  committed  a  crime. 

The  fact  that  A  absconded  after  receiving  a  letter  warning  him 
that  inquiry  was  being  made  for  the  criminal^  and  the  contents  of 
the  letter,  are  relevant. 

( J. )    A  is  accused  of  a  crime. 
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The  feicts  that,  after  the  commission  of  the  alleged  crime,  he 
absconded,  or  was  in  possession  of  property  or  the  proceeds  of  pro- 
perty acquired  by  the  crime,  or  attempted  to  conceal  things  which 
were  or  might  have  been  used  in  committing  it,  are  relevant. 

(/ )    The  question  is,  whether  A  was  ravished. 

The  facts  that,  shortly  after  the  alleged  rape,  she  made  a  com- 
plaint rdating  to  the  crime,  the  circumstances  under  which,  and  the 
terms  in  which,  the  complaint  was  made,  are  relevant 

The  fact  that,  without  making  a  complaint,  she  said  that  she  had 
been  ravished  is  not  relevant  as  conduct  under  this  section,  though 
It  may  be  relevant 

as  a  dying  declaration  under  section  thirty-two,  clause  (one),   or 

as  <X}rroborative  evidence  under  section  one  hundred  and  fifty- 
seven. 

{fk. )    The  question  is,  whether  A  was  robbed. 

The  fact  that,  soon  after  the  alleged  robbery,  he  made  a  com- 
plaint relating  to  the  offence,  the  circumstances  under  which,  and 
the  terms  in  which,  the  complaint  was  made,  are  relevant 

The  feet  that  he  said  he  had  been  robbed,  without  making  any 
complaint,  is  not  relevant  as  conduct  under  Uiis  section,  though  it 
.  may  be  relevant 

as  a  dying  declaration  under  section  thirty-two,  clause  (one),   or 

as  corroborative  evidence  imder  section  one  hundred  and  fifty- 
seven. 

9.    Facts  necessary  to  explain  or  introduce  a  fact 
_,     ,  in  issue  or  relevant  fact,  or  which  support 

«^to  e^in  ?^  *^^but  an  inference  suggested  by  a  fact 
or  introduce  re-  in  issue  or  relevant  fact,  or  which  estab- 
levant  facta.  jjgjj  ^j^^  identity  of  any  thing  or  person 
whose  identity  is  relevant,  or  fix  the  time  or  place  at 
which  any  fact  in  issue  or  relevant  fact  happened,  or 
which  show  the  relation  of  parties  by  whom  any  such 
fact  was  transacted,  are  relevant  in  so  far  as  they  are 
necessary  for  that  purpose. 

Illustrations, 

{a, )    The  question  is,  whether  a  given  document  is  the  will  of  A. 

The  state  of  A's  property  and  of  his  family  at  the  date  of  die 
alleged  will  may  be  relevant  facts. 
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Jfi,)  A  sues  B  for  a  libel  imputing  disgracefiil  conduct  to  A;  B 
affirais  that  the  matter  alleged  to  be  libellous  is  trae. 

The  position  and  relations  of  the  parties  at  the  time  when  the 
libel  was  published  may  be  relevant  fsLCts  as  introductory  to  the 
£u:t5  in  issue. 

The  particulars  of  a  dispute  between  A  and  B  about  a  matter 
unconnected  with  the  alleged  libel  are  irrelevant,  though  the  fact 
that  there  was  a  dispute  may  be  relevant  if  it  affected  the  relations 
tetween  A  and  B. 

{c. )    A  is  accused  of  a  crime. 

The  fact  that,  soon  after  the  commission  of  the  crime,  A  abscond* 
ed  from  his  house,  is  relevant,  under  section  eight,  as  conduct  sub- 
sequent to  and  affected  by  £acts  in  issue. 

The  fact  that,  at  the  time  when  he  left  home,  he  had  sudden  and 
urgent  business  at  the  place  to  which  he  went,  is  relevant,  as  tend- 
ing to  explain  the  fact  that  he  left  home  suddenly. 

The  details  of  the  business  on  which  he  left  are  not  relevant, 
except  in  so  far  as  they  are  necessary  to  show  that  the  business  was 
sudden  and  urgent 

{d. )  A  sues  B  for  inducing  C  to  break  a  contract  of  service  made 
by  him  with  A.  C,  on  leaving  A's  service,  says  to  A — '  I  am  leaving 
you  because  B  has  made  me  a  better  offer.'  This  statement  is  a 
relevant  fact  as  explanatory  of  C's  conduct,  which  is  relevant  as  a 
£a,ct  in  issue. 

{g. )  A,  accused  of  theft,  is  seen  to  give  the  stolen  property  to  B, 
who  is  seen  to  give  it  to  A's  wife.  B  says,  as  he  deUvers  it — '  A 
says  you  are  to  hide  this.'  B's  statement  is  relevant  as  explanatory 
of  a  fact  which  is  part  of  the  transaction. 

(/. )  A  is  tried  for  a  riot  and  is  proved  to  have  marched  at  the 
head  of  a  mob.  The  cries  of  the  mob  are  relevant  as  explanatory 
of  the  nature  of  the  transaction. 

lo.    Where  there  is  reasonable  ground  to  believe  that 

.,    two  or  more  persons  have  conspired  to- 

or  dwie^^  ^-    gather  to  commit  an  oftence  or  an  action- 

spirator  in  re-    able  wrong,  any  thing  said,  done  or  written 

n'de^n"**"^"  by  any  one  of  such  persons  in  reference 
mo  design.  ^^  ^j^^.^  common  intention,  after  the  time! 
when  such  intention  was  first  entertained  by  any  one  of 
thein,  is  a  relevant  fact  as  against  each  of  the  persons 
believed  to  be  so  conspiring,  as  well  for  the  purpose  of 
proving  the  existence  of  the  conspiracy  as  for  the  pur- 
pose of  showing  that  any  such  person  was  a  party  to  it. 
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Illtistratton, 

Reasonable  ground  exists  for  believing  that  A  has  joined  in  a 
conspiracy  to  wage  war  against  the  Queen. 

The  facts  that  B  procured  arms  in  Europe  for  the  purpose  of  the 
conspiracy,  C  collected  money  in  Calcutta  for  a  like  object,  D  per^ 
suaded  persons  to  join  the  conspiracy  in  Bombay,  E  published  writ- 
ings advocating  the  object  in  view  at  Agra,  and  F  transmitted  from 
Delhi  to  G  at  Cabul  the  money  which  C  had  collected  at  Calcutta, 
and  the  contents  of  a  letter  written  by  H  giving  an  account  of  the 
conspiracy,  are  each  relevant,  both  to  prove  the  existence  of  the 
conspiracy,  and  to  prove  A's  complicity  in  it,  although  he  may  have 
been  ignorant  of  all  of  them,  and  although  the  persons  by  whom 
they  were  done  were  strangers  to  him,  and  although  they  may 
have  taken  place  before  he  joined  the  conspiracy  or  after  he  left  it 

otherSiM^^iSe-        ^^-    ^^^ts  not  otherwise  relevant  are 

.vant  became  re-    relevant — 

levant. 

(i)  If  they  are  inconsistent  with  any  fact  in  issue  or 
relevant  fact  ; 

(2)  If  by  themselves  or  in  connection  with  other  facts 
they  make  the  existence  or  non-existence  of  any  fact  in 
issue  or  relevant  fact  highly  probable  or  improbable. 

Illustrations, 

{a.)  The  question  is,  whether  A  committed  a  crime  at  Calcutta 
on  a  certain  day. 

The  fact  that,  on  that  day,  A  was  at  Lahore  is  relevant. 

The  fact  that,  near  the  time  when  the  crime  was  committed,  A 
was  at  a  distance  from  the  place  where  it  was  committed,  which 
would  render  it  highly  improbable,  though  not  impossible,  that  he 
committed  it,  is  relevant. 

U.)    The  question  is,  whether  A  committed  a  crime. 

The  circumstances  are  such  that  the  crime  must  have  been  commit- 
ted  either  by  A,  B,  C  or  D.  Every  fact  which  shows  that  the  crime 
could  have  been  committed  by  no  one  else,  and  that  it  was  not 
committed  by  either  B,  C  or  D,  is  relevant 

In   suits   for  12.     In  suits  in    which    damages   are 

teMifg'to  SSf  claimed,  any  fact  which  will  enable  the 

ble  Court  to  de-  Court  to  determine  the  amount  of  damages 

awrSevSt?^*  which  ought  to  be  awarded  is  relevant. 
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Pacts  relevant  13.  Where  the  question  is  as  to  the 
Tnltom^Uin  existence  of  any  right  or  custom,  the 
qnestion.  following  facts  are  relevant — 

(a.)  Any  transaction  by  which  the  right  or  custom  in 
question  was  created,  claimed,  modified,  recognized,  as- 
serted or  denied,  or  which  was  inconsistent  with  its 
existence: 

{b.)  Particular  instances  in  which  the  right  or  custom 
was  claimed,  recognized,  or  exercised,  or  in  which  its 
exercise  was  disputed,  asserted  or  departed  from. 

Illustration. 

The  question  is,  whether  A  has  a  right  to  a  fishery.  A  deed  con- 
ferring the  fishery  on  A's  ancestors,  a  mortgage  of  the  fishery  by 
A's  father^  a  subsequent  grant  of  the  fishery  by  A's  father,  irrecon- 
cileable,  with  the  mortgage,  particular  instances  in  which  A's  father 
exercised  the  right,  or  in  which  the  exercise  of  the  right  was  stopped 
by  A's  neighbours^  are  relevant  facts. 

14.  -  Facts  showing  the  existence'of  any  state  of  mind — 
.  such  as  intention,  knowledge,  good  faith, 
eliftence^k  negligence,  rashness,  ill-will  or  good- will 
Btateof  mind,  or  towards  any  particular  person,  or  showing 
of  ho^  orbodi«  the  existence  of  any  state  of  body  or  bodily 
ly  tee  ing.  feeling — are  relevant,  when  the   existence 

of  any  such  state  of  mind  or  body  or  bodily  feeling,   is  in 
issue  or  relevant. 

Explanation.— A  {2kCt  relevant  as  showing  the  existence 
of  a  relevant  state  of  mind  must  show  that  it  exists,  not 
generally,  but  in  reference  to  the  particular  matter  in 
question. 

Illustrations* 

(a.)  A  is  accused  of  receiving  stolen  goods  knowing  them  to  be 
stolen.  It  is  proved  that  he  was  in  possession  of  a  particular  stolen 
article. 

The  fact  that,  at  the  same  time,  he  was  in  possession  of  many 
other  stolen  articles  is  relevant,  as  tending  to  show  that  he  knew  each 
and  all  of  the  articles  of  which  he  was  in  possession  to  be  stolen. 

(^. )  A  is  accused  of  fraudulently  delivering  to  another  person  a 
piece  of  counterfeit  coin  which,  at  the  time  when  he  delivered  it,  he 
knew  to  be  counterfeit.. 
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The  fact  that,  at  the  time  of  its  delivery,  A  was  possessed  of  a 
number  of  other  pieces  of  counterfeit  coin,  is  relevant. 

{c. )  A  sues  B  for  damage  done  by  a  dog  of  B's,  which  B  knew 
to  be  ferocious. 

The  facts  that  the  dog  had  previously  bitten  X,  Y  and  Z,  and 
that  they  had  made  complaints  to  B,  are  relevant 

{d.)  The  question  is,  whether  A,  the  acceptor  of  a  bill  of  ex- 
change, knew  that  the  name  of  the  payee  was  fictitious. 

The  fact  that  A  had  accepted  other  bills  drawn  in  the  same 
manner  before  they  could  have  been  transmitted  to  him  by  the  payee 
if  the  payee  had  been  a  re^  person,  is  relevant,  as  showing  that  A 
knew  mat  the  payee  was  a  fictitious  person. 

(e,)  A  is  accused  of  defaming  B  by  publishing  an  imputation 
intended  to  harm  the  reputation  of  B. 

The  fact  of  previous  publications  by  A  respecting  B,  showing 
ill-will  on  the  part  of  A  towards  B,  is  relevant,  as  proving  A's  inten- 
tion to  harm  B's  reputation  by  the  particular  publication  in  question. 

The  facts  that  there  was  no  previous  quarrel  between  A  and  B, 
and  that  A  repeated  the  matter  complained  of  as  he  heard  it,  are' 
relevant,  as  showing  that  A  did  not  intend  to  harm  the  reputation 
ofB. 

(/.)  A  is  sued  by  B  for  fraudulently  representing  to  B  that  C 
was  solvent,  whereby  B,  being  induced  to  trust  C,  who  was  insolvent, 
suffered  loss. 

The  fact  that,  at  the  time  when  A  represented  C  to  be  solvent,  C 
was  supposed  to  be  solvent  by  his  neighbours  and  by  persons  dealing 
with  him,  is  relevant,  as  showing,  that  A  made  the  representation  in 
good  faith. 

{g; )    A  is  sued  by  B  for  the  price  of  work  done  by  B,  upon  a 
house  of  which  A  is  owner,  by  the  order  of  C,  a  contractor. 
A's  defence  is  that  B's  contract  was  with  C. 

The  fact  that  A  paid  C  for  the  work  in  question  is  relevant,  as 
proving  that  A  did,  in  good  faith,  make  over  to  C  the  management 
of  the  work  in  question,  so  that  C  was  in  a  position  to  contract  with 
B  on  C's  own  account,  and  not  as  agent  for  A. 

{A.)  A  is  accused  of  the  dishonest  misappropriation  of  property 
which  he  had  found,  and  the  question  is  whether,  when  he  appro- 
priated it,  he  believed  in  good  faith  that  the  real  owner  could  not  be 
found. 

The  fact  that  public  notice  of  the  loss  of  the  property  had  been 
given  in  the  place  where  A  was,  is  relevant,  as  showing  that  A  did 
not  in  good  faith  believe  tliat  the  real  owner  of  the  property  could  not 
be  found. 
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The  feet  that  A  knew,  or  had  reason  to  believe,  that  the  notice 
was  given  fraudulently  by  C,  who  had  heard  of  the  loss  of  the  pro- 
perty and  wished  to  set  up  a  false  claim  to  it,  is  relevant  as,  showing 
that  the  fact  that  A  knew  of  the  notice  did  not  disprove  A's  good 
faith. 

(». )  A  is  charged  with  shooting  at  B  with  intent  to  kill  him.  In 
order  to  show  A's  intent,  the  fact  of  A's  having  previously  shot  at 
B  may  be  proved. 

(/ )  A  is  charged  with  sending  threatening  letters  to  B.  Threaten- 
ing letters  previously  sent  by  A  to  B  may  be  proved,  as  showing 
the  intention  of  the  letters. 

(k. )  The  question  is,  whether  A  has  been  guilty  of  cruelty  towards 
B,  Ms  wife. 

Expressions  of  their  feeling  towards  each  other  shortly  before  or 
after  the  alleged  cruelty,  are  relevant  facts. 

(/. )    The  question  is,  whether  A's  death  was  caused  by  poison. 

Statements  made  by  A  during  his  illness  as  to  his  symptoms,  are 
relevant  facts. 

(m. )  The  question  is,  what  was  the  state  of  A's  health  at  the 
time  when  an  assurance  on  his  life  was  eftected. 

Statements  made  by  A  as  to  the  state  of  his  health  at  or  near  the 
time  in  question,  are  relevant-  facts. 

(a.)  a  sues  B  for  negligence  in  providing  him  with  a  carriage 
for  hire  not  reasonably  fit  for  use,  whoreby  A  was  injured. 

The  fact  that  B's  attention  was  drawn  on  •  other  oocasipns  to  the 
defect  of  that  particular  carriage,  is  relevant 

The  fact  that  B  was  habituaUy  negligent  about  the  carriages  which 
he  let  to  hire,  is  irrelevant 

{o, )  A  is  tried  for  the  murder  of  B  by  intentionaUy  shooting '  him 
dead. 

The  fact  that  A«  on  other  occasions,  shot  at  Bis  relevant,  as  show- 
ing his  intention  to  shoot  B. 

The  fa^t  that  A  was  in  the  habit  of  shooting  at  people  with  intent 
to  murder  them,  is  irrelevant 

{£,)    A  is  tried  for  a  crime. 

The  fact  that  he  said  something  indicating  an  intention  to  commit 
that  particular  crime,  is  relevant 

The  fact  that  he  said  something  indicating  a  general  disposition 
to  commit  crimes  of  that  elass,  is  irrelevant 

15.     When  tliere  is  a    question  whether  an  act  was 

Pacts  bearing    accidental  or  intentional,  the  fact  that  such 

on    question    act  formed  part  of  a  series  of  similar 

was    aSsidentaJ    occurrences,  in  each  of  which  the  person 

or   intentional,    doing  the  act  was  concerned,  is  relevant. 
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lUustraiions, 

{a. )  A  is  accused  of  burning  down  his  house  in  order  to  obtain 
money  for  which  it  is  insured. 

The  facts  that  A  lived  in  several  houses  successively,  each  of  which 
he  insured/in  each  of  which  a  fire  occurred,  and  after  each  of  which, 
fires  A  received  payment  from  a  different  insurance  office,  are  rele- 
vant, as  tending  to  show  that  the  fires  were  not  accidental. 

{b.)  A  is  employed  to  receive  money  from  the  debtors  of  B.  It 
is  A's  duty  to  make  entries  in  a  book  showing  the  amounts  received 
by  him.  He  makes  an  entry  showing  that  on  a  particular  occasioa 
he  received  less  than  he  really  did  receive. 

The  question  is,  whether  this  false  entry  was  accidental  or  inten- 
tional. 

The  facts  that  other  entries  made  by  A  in  the  same  book  are  false, 
and  that  the  false  entry  is  in  each  case  in  favour  of  A,  are  relevant. 

{c. )  A  is  accused  of  fraudulently  delivering  to  B  a  counterfeit 
rupee. 

The  question  is,  whether  the  delivery  of  the  rupee  was  accidental. 

The  facts  that,  soon  before  or  soon  after  the  delivery  to  B,  A 
delivered  counterfeit  rupees  to  C,  D  and  E  are  relevant,  as  show- 
ing that  the  deHvery  to  B  was  not  accidental. 

1 6.  When  there  is  a  question  whether  a  particular 
Existence    of    act  was  done,  the  existence  of  any  course 

course  of  busl-    of  business,  according  to  which  it  natural- 

vaat.^      '    ^y  would  have  been  done,  is  a  relevant  fact. 

Illustrations, 

(a.)    The  question  is,  whether  a  particular  letter  was  despatched. 

The  facts  that  it  was  the  ordinary  course  of  business  for  all  letters 
put  in  a  certain  place  to  be  carried  to  the  post,  and  that  that  parti- 
cular letter  was  put  in  that  place,  are  relevant. 

[b. )  The  question  is,  whether  a  particular  letter  reached  A.  The 
facts  that  it  was  posted  in  due  course,  and  was  not  returned  through, 
the  Dead  Letter  Office,  are  relevant. 

ADMISSIONS. 

17.  An  admission  is  a  statement,  oral  or  documentary, 

which  suggests  any  inference  as  to  any 
fi^d^^^^^*^^         ^^^*  ^"  '^^"^  °^  relevant  fact,  and  which  is 

made  by  any  of  the  persons,  and  under  the 
circumstances,  hereinafter  mentioned. 
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18.  Statements  made  by  a  party  to  the  proceeding, 

Admission-  ^^  ^V  ^^  ^S^"*  <o  ^^V  such   party,  whom 

by  party  to  pro-  the    Court  regards,   under    the    circum- 

ceeding  or  his  stances  of  the  case,  as  expressly  Or  implied- 

*ff®°*  I  ly  authorized  by  him  to  make  them,  are 
admissions. 

Statements  made  by  parties  to  suits,  suing  or  sued  in 

by   suitor  in    a  representative  character,  are  not    ad- 

representative    missions,  unless  they  were  made  while 

character ;  the  party  making  them  held  that  character. 

Statements  made  by — 

(i)     persons  who  have  any  proprietary  or  pecuniary 
by  party  in-    interest  in  the  subject-matter  of  the  pro- 
ter4ted  in  sub-    ceeding,  and  who  made  the  statement  in 
ject-matter ;        their  character  of  persons  so  interested,  or 

bypersonfrom  J^)  persons  from  whonri  the  parties  to 
whom  interest  the  suit  have  derived  their  mterest  m  the 
derived.  subject-matter  of  the  suit, 

are  admissions,  if  they  are  made  during  the  continu- 
ance of  the  interest  of  the  persons  making  the  state- 
ments. 

19.  Statements  made  by  persons  whose  position   or 
Admissions  by    liability  it  is  necessary  to  prove  as  against 

persons  whose  any  party  to  the  suit,  are  admissions,  if 
position  niust  such  statements  would  be  relevant  as" 
a^instpartyto  against  such  persons  in  relation  to  such 
suit.  position  or  liability  in  a  suit  brought  by 

or  against  them,  and  if  they  are  made  whilst  the  person- 
making  them  occupies  such  position  or  is  subject  to 
such  liability. 

Illustration, 


A  undertakes  to  collect  rents  for  B. 

B  sues  A  for  not  collecting  rent  due  from  C  to  B. 

A  denies  that  rent  was  due  from  C  to  B. 

A  statement  by  C  that  he  owed  B  rent  is  an  admission,   and  is  a 
relevant  fact  as  against  A,  if  A  denies  that  C  did  owe  rent  to  B. 


d  by  Google 


l6  THE  INDIAN  EVIDENCE  ACT.     [SECS.  20-2I. 

AdmiMioiiBby  ^^    Statements  made  by  persons    to 

persons  euresB-  whom  a  party  to  the  suit  has  expressly  re- 

jy  referred  to  iy  ferred  for  information  in  reference    to  a 

party  to  suit.  matter  in  dispute  are  admisaons. 

Illustration, 

The  question  is,  whether  a  horse  sold  by  A  to  B  is  sound. 
A  says  to  B— *  Go  and  ask  C,  C  knows  all  about  it'  Cs  statenaent 
is  an  admissx>i]. 

21.  Admissions  are  relevant  and  may  be  proved  as 
_^  «  .  against  the  person  who  makes  them,  or 
8 ion 8  aSsS"  ^^^  representative  in  interest ;  but  they 
persons  making  cannot  be  proved  by  or  on  behalf  of  the 
^^Saff^l^aft^  person  who  makes  them  or  by  his  repre- 
*  sentative  in  interest,  except  in  the  follow- 
ing cases  :— 

(i.;  An  admission  may  be  proved  by  or  on  behalf  of 
the  person  making  it,  when  it  is  of  such  a  nature  that,  if 
the  person  making  it  were  dead,  it  would  be  relevant  as 
between  third  persons  under  section  thirty-two. 

(2.)  An  admission  may  be  proved  by  or  on  behalf  of 
the  person  making  it,  when  it  consists  of  a  statement  of 
the  existence  of  any  state  of  mind  or  body,  relevant  or  in 
issue,  made  at  or  about  the  time  when  such  state  of 
mind  or  body  existed,  and  is  accompanied  by  conduct 
rendering  its  falsehood  improbable. 

(3.)  An  admission  may  be  proved  by  or  on  behalf  of 
the  person  making  it,  if  it  is  relevant  otherwise  than  as 
an  admission. 

Illustrations. 

{a,)  The  question  between  A  and  B  is,  whether  a  certain  deed 
is  or  is  not  forged.    A  affirms  that  it  is  genuine,  B  that  it  is  foiged. 

A  may  prove  a  statement  by  B  that  the  deed  is  genuine,  and  B 
may  prove  a  statement  bv  A  that  the  deed  is  forged ;  but  A  cannot 
prove  a  statement  by  himself  that  the  deed  is  genuine,  nor  can  B 
prove  a  statement  by  himself  that  the  deed  is  forged. 

(b,)    A,  the  Captain  of  a  ship,  is  tried  for  casting  her  away. 

Evidence  is  given  to  show  that  the  ship  was  taken  out  of  her 
proper  course. 


d  by  Google  . 


SECS.  21-23.]     THE  INDIAN  EVIDENCE  ACT.  IJ 

A  produces  a  book  kept  by  him  in  the  ordinary  course  of  his 
business,  showing  observations  alleged  to  have  been  taken  by  him 
from  day  to  day,  and  indicating  that  the  ship  was  not  taken  out 
of  her  proper  course.  A  may  prove  these  statenients,  because  they 
would  be  admissible  between  third  parties,  if  he  were  dead,  under 
section  thirty- two,  clause  (two). 

,{c.)    A  is  accused  of  a  crime  committed  by  him  at  Calcutta. 
He  produces  a  letter  written  by  himself  and  dated  at  Lahore  on 
that  day,  and  bearing  the  Lahore  post-mark  of  that  day. 

The  statement  in  the  date  of  the  letter  is  admissible  because,  if 
A  were  dead,  it  would  be  admissible  under  section  thirty-two, 
clause  (two). 

{d. )  A  is  accused  of  receiving  stolen  goods  knowing  them  to  be 
stolen. 

He  offers  to  prove  that  he  refused  to  sell  them  below  their  value. 

A  may  prove  these  statements,  though  they  are  admissions,  be- 
cause they  are  explanatory  of  conduct  influenced  by  fiacts  in  issue. 

{e. )  A  is  accused  of  fraudulently  having  in  his  possession  counter- 
feit coin  which  he  knew  to  be  counterfeit 

.  He  offers  to  prove  that  he  asked  a  skilful  person  to  examine  the 
coin,  as  he  doubted  whether  it  was  counterfeit  or  not,  and  that  that 
person  did  examine  it  and  told  him  it  was  genuine. 

A  may  prove  these  facts  for  the  reasons  stated  in  the  last  preced- 
ing illustration. 

22.  Oral  admissions  as  to  the  contents  of  a  document 

are  not  relevant,  unless  and  until  the  party 
mSlons  M  to  proposing  to  prove  them  shows  that  he  is 
contents  of  entitled  to  give  I  secondary  evidence  of  the 
<iocument8  are  contents  of  such  document  under  the 
^.^       *  rules  hereinafter  contained,  or  unless  the 

genuineness  of  a  document  produced  is  in  question. 

23.  In  civil  cases  no  admission  is  relevant,  if  it  is 

A^«;«?A«-i«    made  either  upon  an  express  condition 
Admissions  in    ^1    ^       .,  ir  -^  •         /^^    i_ 

civil  cases,  when    that  evidence  of  it  is  not  to  be  given,  or 
wlevant.  under  circumstances  from  which  the  Court 

can  infer  that  the  parties  agreed  together  that  evidence 
of  it  should  not  be  given. 

Explanation. — Nothing  in  this  section  shall  be  taken 
to  exempt  any  barrister,  pleader,  attorney  or  vakil  from 
giving  evidence  of  any  matter  of  which  he  may  be  com- 
pelled to  give  evidence  under  section  one  hundred  and 
twenty-six. 
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24.  A  confession  made  by  an  accused  person  is 
irrelevant  in  a  criminal  proceeding,  if  the 
making  of  the  confession  appears  to  the 
Court  to  have  been  caused  by  any  induce-, 
ment,  threat  or  promise,  having  reference 
to  the  charge  against  the  accused  person, 
proceeding  from  a  person  in  authority 
and  sufficient,  in  the  opinion  of  the  Court, 
to  give  the  accused  person  grounds,  which 
would  appear  to  hfm  reasonable,  for  supposing  that  by 
making  it  he  would  gain  any  advantage  or  avoid  any 
evil  of  a  temporal  nature  in  reference  to  the  proceedings 
against  him. 

25.  No  confession  made  to  a  Police 
officer,  shall  be  proved  as  against  a  person 
accused  of  any  offence. 

26.  No  confession  made  by  any  person 
whilst  he  is  in  the  custody  of  a  Police  officer, 
unless  it  be  made  in  the  immediate  pre- 
sence of  a  Magistrate,  shall  be  proved  as 
against  such  person. 

Provided  that,  when  any  fact  is  depK>sed  to  as 
discovered  in  consequence  of  information 
received  from  a  person  accused  of  any 
offence,  in  the  custody  of  a  Police  officer, 
so  much  of  such  information,  whether  it 
amounts  to  a  confession  or  not,  as  relates 

distinctly  to  the  fact  thereby  discovered,  may  be  proved. 
PftTifaaai  ATI        28.     If  such  a  confession  as  is  referred 

made  after  ,re-  to  m  section  twenty-four  is  made  after  the 
impression  caused  by  any  such  induce- 
ment, threat  or  promise  has,  in  the  opinion 
of  the  Court,  been  fully  removed,  it  is 
relevant. 
If  such  a  confession  is  otherwise  relevant,  it  does 
not  become  irrelevant  merely  because  it 
was  made  under  a  promise  of  secrecy,  or 
in  consequence  of  a  deception  practised 
on  the  accused  person  for  the  purpose  of 
obtaining  it,  or  when  he  was  drunk,  or 
because  it  was  made  in  answer  to  questions 


Confession 
.caxusedbyinduce- 
ment,  threat  or 
promise,  when 
irrelevantin 
criminal  pro- 
ceeding. 


Confession  to 
Police  officer  not 
to  be  proved. 

Confession  by 
aecnsed  while  in 
custody  of  Police 
not  to  be  proved 
against  nim. 


27. 


How  much  of 
information 
received  from 
accused  may  be 
proved. 


moval  of  im' 
pression  caused 
by  inducement, 
threat  or  pro- 
mise, relevant. 

29. 

Confession 
otherwise  rele- 
vant not  to  be- 
come irrelevant 
because  of  pro- 
mise 01  secrecy, 
so. 
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which  he  need  not  have  answered,  whatever  may  have 
been  the  form  of  those  questions,  or  because  he  was  not 
warned  that  he  was  not  bound  to  make  such  confession, 
and  that  evidence  of  it  might  be  given  against  him. 

Consideration  .30.     When  more  persons  than  one  are 

of  proved  con-  being  tried  jointly  for  the   same  offence, 

n  makSf  ^"^  ^  confession   made  by  one  of  such' 

^'and  others  Persons  affecting  himself  and  some   other 

jointly  under  of  such  persons  is  proved,  the  Court  may 

trial    for  same  take  into  consideration  such  confession  as 

offence.  against  such  other  person  as  well  as 
against  the  person  who  makes  such  confession. 

Illustrations, 

(a. )  A  and  B  are  jointly  tried  for  the  murder  of  C.  It  is  proved 
that  A  said, — '  B  and  I  murdered  C  The  Court  may  consider  the 
effect  of  this  confession  as  against  B. 

(b.)  A  is  on  his  trial  for  the  murder  of  C.  There  is  evidence  to 
show  that  C  was  murdered  by  A  and  B,  and  that  B  said,—'  A  and  I 
murdered  C 

This  statement  may  not  be  taken  into  consideration  by  the  Court 
against  A,  as  B  is  not  being  jointly  tried. 

4j„i„„.^„        31.    Admissions    are    not    conclusive 
A  Q,  m  1  s  s  ions  f    *>■   ■»  t    •      t     *         < 

not  conclusive     proof  of  the  matters   admitted,   but   they 

^)f,  but  may    may  operate  as  estoppels  under  the  provi- 

^'  sions  hereinafter  contained. 

Statements  by  Persons  who  cannot  be  called  as. 

Witnesses. 

32.  Statements,  written  or  verbal,  of  relevant  facts 
Cases  in  which  made  by  a  person  who  is  dead,  or  who 
statement  of  re-  cannot  be  found,  or  who  has  become  m- 
levant  fact  by  capable  of  giving  evidence,  or  whose 
SeS^or  M,nnot  attendance  cannot  be  procured  without  an 
be  found,  &c,  is  amount  of  delay  or  expense  which,  under 
relevant.  the  circumstances  of   the  case,  appear* 

to  the  Court  unreasonable,  are  themselves  relevant  facts 
in  the  following  cases  : — 
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^1 


(i.)    When  the  statement  is  made  by  a  person  as  to 

When  it  re-    the  cause  of  his  death,  or  as  to  any  of  the 

jtes  to  cause  of    circumstances    of  the  transaction  which 

^®**^'  resulted  in  his  death,   in   cases  in  which 

the  cause  of  that  person's  death  comes  into  question. 

Such  statements  are  relevant  whether  the  person  who 
made  them  was  or  was  not,  at  the  time  when  they  were 
made,  under  expectation  of  death,  and  whatever  may  be 
the  nature  of  the  proceeding  in  which  the  cause  of  his 
death  comes  into  question. 

(2.)  When  the  statement  was  made  by  such  person 
or  is  made  in  *"  ^he  ordinary  course  of  business,  and 
course  of  busi-  in  particular  when  it  consists  of  any  entry 
^688 ;  or  memorandum  made  by  him  in  books 

kept  in  the  ordinary  course  of  business,  or  in  the  dis- 
charge of  professional  duty ;  or  of  an  acknowledgment 
written  or  signed  by  him  of  the  receipt  of  money,  goods, 
securities  or  property  of  any  kind  ;  or  of  a  document  used 
in  commerce  written  or  signed  by  him,  or  of  the  date  of 
a  letter  or  other  document  usually  dated,  written  or 
signed  by  him. 

(3.)    When  the  statement  is  against  the  pecuniary  or 

.        .        proprietary  interest  of  the  person  making 

t^w^P?  fli  ^'    ^*'  ^^  when,  if  true,  it  would  expose  him  or 

terestoimaKer.     ^^^j^j  have  exposed  him  to  a  criminal 

prosecution  or  to  a  suit  for  damages. 

(4.)  When  the  statement  gives  the  opinion  of  any 
or  gives  opinion  such  person,  as  to  the  existence  of  any 
as  to  public    public  right  or  custom  or  matter  of  public 

i?/i;^?t2???^  or  general  interest,  of  the  existence  of 
ormattersoi        ,  .^.    .-.        •  ^  j   {_  u    1  1 

general  inter-  which,  if  it  existed,  he  would  have  been 
est ;  likely  to  be  aware,  and  when   such  state- 

ment was  made  before  any  controversy  as  to  such  right, 
custom  or  matter  had  arisen. 

(5.)  When  the  statement  relates  to  the  existence  of 
or  relates  to  ^^y  relationship  by  blood,  marriage  or 
existence  of  re-  adoption*  between  persons  as  to  whose 
lationship;  relationship  by   blood,  marriage  or  adop- 

tion* the  person  making  the  statement  had  special  means 

*  See  Act  XVIII  of  1872. 
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of  knowledge,  and  when  the  statement  was  made  before 
the  question  in  dispute  was  raised.  • 

(6.)     When  the  statement  relates  to   the   existence  of 

any  relationship  *  by  blood,  marriage  or 
"«rtll^*d*d  ^^  adoption  between  persons  deceased,  and 
latingVflmny  «s  made  in  any  will  or  deed  relating  to  the 
affairs;  affairs  of  the   family   to  which    any   such 

deceased  person  belonged,  or  in  any  family 
pedigree,  or  upon  any  tombtone,  family  portrait  or  other 
thing  on  which  such  statements  are  usually  made,  and 
when  such  statement  was  made  before  the  question  in 
dispute  was  raised. 

or  in  document  (7-)    When   the  statement  is   contain- 

relating  to  trans-  ed  in  any  deed,    will  or   other  document 

action        men-  which    relates  to  any  such  transaction  as 

tionedin  soction  is  mentioned  in  section  thirteen,   clause 

13,claTi»  {a)i  j^^) 

or  is  made  by  (^)     When    the  statement   was    made 
several  persons,  by  a  number  of  persons,  and   expressed 
feelinffl^r^el^e-  ^^^^^^^s  or  impressions  on  their  part  rele- 
vant tomatter  vant  to  the  matter  in  question, 
in  question. 

Illustrations. 

(a. )    The  question  is,  whether  A  was  murdered  by  B ;  or 

A  dies  of  injuries  received  in  a  transaction  in  the  course  of  which 

she  was  ravished.     The  question  Is,  whether  she  was  ravished  by  B ; 

or 

The  question  is,  whether  A  was  killed  by  B  under  such  circtim- 
stances  that  a  suit  would  lie  against  B  by  A's  widow. 

Statements  «iad«  ^  A  as  to  the  cause  of  his  or  her  death,  refer- 
ring respectively  to  the  murder,  the  rape,  and  the  actionable  wrong 
under  consideration,  are  relevant  feicts. 

{b. )    The  question  is  as  to  the  date  of  A's  birth. 

An  entry  in  the  diary  of  a  deceased  surgeon,  regularly  kept  in  the 
course  of  business,  stating  that,  on  a  given  day,  he  attended  A's 
mother  and  delivered  her  of  a  son,  ts  a  relevant  fact. 

(c. )    The  question  is,  whether  A  was  in  Calcutta  on  a  given  day. 

A  statement  in  the  diary  of  a  deceased  solicitor,  regularly  kept 
an  the  course  of  business,  that,  on  a  given  day,  the  solicitor  attended 

♦See  Act  XVIII  of  1873. 
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A  at  a  place  mentioned,  in  Calcutta,  for  the  purpose  of  conferring: 
withjiim  upon  specified  business,  is  a  relevaEdb  fact. 

(rf.)  The  question  is,,  wlifitlier  a  ship  saaied  from  Bombay  har- 
bour on  a  given  day* 

A  letter  written  by  a  deceased  member  of  a  merchant's  ficm  by 
which  she  was  chartered,  to  their  correspondents  in  London^  to. 
whom  the  cargo  was  consig^njed,.  stating  that  the  shi^  sailed  on  a. 
given  day  from  Bombay  harbour,  is  a  relevant  £act. 

(e. )    The  question  is,  whether  lent  was  paid  to  A  for  certain  land. 

A  letter  from  A's  deceased  agent  to  A,  saying  thatbe-had  received 
the  rent  on  A's  account  and  held  it  at  A's  ordecs»  is  a  relevant 
fact. 

(/)    The  question  is,  whether  A  and  B  were  legaMy  married.. 

The  statement  of  a  deceased  clergyman  that  he  married  them  uader 
such  circumstances  that  the  celebration  would  be  a  crime,  is  reler 
vant. 

ig-. )  The  question  is,  whether  A,  a  person  who  cannot  be  found, 
wrote  a  letter  on  a  certain  day.  The  fact  that  a  letter  written  by 
him  is  dated  on  that  day,  is  relevant. 

{A. )    The  question  is,  what  vwas  the  cause  of  the  wreck  of  a  ship. 
A  protest  made  by  the  Captain,,  whose  attendance  cannot  be  pro- 
cured, is  a  relevant  fact. 

{i. )    The  question  is,  whether  a  given  road  is  a  pubUc  way. 
A  statement  by  A,  a  deceased  headman  of  the  village,   that  the 
road  was  public,  is  a  relevant  fact. 

(/ )  The  question  is,  what  was  the  price  of  grain  on  a  certain  day 
in  a  particular  market.  A  statement  of  the  price,  made  by  a  deceas- 
ed banya  in  the  ordinary  course  of  his  business,  is  a  relevant  fact. 

{k.)  The  question  is,  whether  A,  who  is  dead,  was  the  father 
of  B. 

A  statement  by  A  that  B  was  his  son,  is  a  relevant  fact. 
(/. )    The  question  is,  what  was  the  date  of  the  birth  of  A. 

A  letter  from  A's  deceased  father  to  a  friend,  announcing  fhe 
birth  of  A  on  a  given  day,  is  a  relevant  fact. 

{m,)    The  question  is,  whether,  and  when,  A  and  B  were  married. 

An  entry  in  a  memorandum -book  by  C,  the  deceased  father  of  15, 
of  his  daughter's  marriage  with  A  on  a  given  date,  is  a  relevant 
fact. 

(«. )  A  sues  B  for  a  libel  expressed  in  a  painted  caricature  ex- 
posed in  a  shop  window.  The  question  is  as  to  the  similarity  of  the 
caricature  and  its  libellous  character.  The  remarks  of  a  crowd  of 
spectators  on  these  points  may  be  proved. 
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35.  Evidence  given  by  a  witness  in  a  judicial  proceed- 
BelevancT  of  *°^'  ^^  ^^^°^®  ^"^  P^**^^**  authorized  by 
certSn^L^B  1*7  '0  *?ke  it,  is  relevant  for  the  purpose 
Ibp  proving,  in  ^^  proving  in  a  subsequent  judicial  pro- 
snbseqxuant  pro-  ceeding,  or  in  a  later  stage  of  the  same 
•ceeding,  the  judicial  proceeding,  the  truth  of  the  factji 
truth  of  fecta  which  it  states,  wheipi  the  witness  is  dead 
therein  stated.  q,.  cannot  be  foi^nd,  or  is  incapable  of 
giving  evidence,  or  is  kept  out  ,of  the  way  bjr  the  adverse 
party,  or  if  his  presence  cannot  be  obtained  withoi;t 
an  amount  of  delay  or  expense  which,  under  the  cir- 
cumstances of  the  case,  the  Court  considers  unreason- 
able. 

Provided — 

that  the  proceeding  was  between  the  same  parties  or 
their  representatives  in  interest  ; 

that  the  adverse  party  in  the  first  proceeding  had  the 
right  and  opportunity  to  cross-examine  ; 

that  the  questions  in  issue  were  substantially  the  same 
in  the  first  as  in  the  second  proceeding. 

Explanation, — ^A  criminal  trial  or  inquiry  shall  be 
deemed  to  be  a  proceeding  between  the  prosecutor  and 
the  accused  within  the  meaning  of  this  section. 

STATEMENTS  MADE  UNDER  SPECIAL 
CIRCUMSTANCES. 

34.  Entries  in  books  of  account,  regularly  kept  in  the 
Entries  in  course  of  business,  are  relevant  whenever 
hooks  of  account  they  refer  to  a  matter  into  which  the 
when  relevant.  Court  has  to  inquire,  but  such  statements 
shall  not  alone  be  sufficient  evidence  to  charge  any  per- 
sQn  with  liability. 

Illustration, 

A  sues  B  for  Rs.  i,ocx>,  and  shows  entries  in  his  account-books 
showing  B  to  be  indebted  to  him  to  this  amount.    The  fnUries  are 
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relevant,  but  are  not  sufficient,  without  other  evidence,  to  prove  the 
debt. 

35.  An  entry  in  any  public  or  other  official  book, 
Relevancy  of    register,  or  record,   stating  a  fact  in  issue 

entry  in  public  or  relevant  fact,  and  made  by  a  public 
record,  made  in  servant  in  the  discharge  of  his  official 
performance  of  duty,  or  by  any  other  person  in  perform- 
"^*y*  anceofa  duty  specially  enjoined  by  the 

law  of  the  country  in  which  such  book,  register  or 
record  is  kept,  is  itself  a  relevant  fact. 

36.  Statements  of  facts  in  issue  or  relevant  facts,  made 
_   .  in  published  maps  or    charts   generally 

^p  »f  «+l^I^f « °i  J  offered  for  public  sale,  or  in  maps  or  plans, 
or  statements  m  ,  1*^.1.        ^u     -^       r/-  J 

maps,  charts  and  niade  under  the  authority  of  Government, 
plans.  as  to  matters  usually  represented  or  stated 

in  such  maps,  charts  or  plans,  are  themselves  relevant 
facts. 

37.  When  the  Court  has  to  form  an  opinion  as  to  the 

existence  of  any  fact  of  a  public  nature, 
Btatemenf  °as  to  ^"^  statement  of  it,  made  in  a  recital  con- 
facto  f  public  tained  in  any  Act  of  Parliament,  or  in  any 
nature,  contain-  Act  of  the  Governor  General  of  India  in 
ed  in  certain  Council,  or  of  the  Governors  in  Council 
Acts^or  notinca-    ^^  Madras  or  Bombay,  or  of  the   Lieuten- 

ant-Governor  in  Council  of  Bengal,  or  in  a 
notification  of  the  Government  appearing  in  the  Gazette 
of  Indian  or  in  the  Gazette  of  any  Local  Government  or 
in  any  printed  paper  purporting  to  be  the  London 
Gazette  or  the  Government  Gazette  of  any  colony  or 
possession  of  the  Queen,  is  a  relevant  fact. 

38.  When  the   Court  has  to  form  an  opinion  as  to 
Belevancy  of    *  ^^^  ^^  ^"y  country,  any  statement  of 

■tatementsasto  such  law  contained  in  a  book  purporting 
any  law  contain-  to  be  printed  or  published  under  the 
ed  in  law-books,  authority  of  the  Government  of  such  coun- 
try and  to  contain  any  such  law,  and  any  report  of 
a  ruling  of  the  Courts  of  such  country  contained  in 
a  book  purporting  to  be  a  report  of  such  rulings,  is 
relevant. 
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How  MUCH  OF  A  Statement  is  to  be  Proved. 

39.  When  any  statement  of  which  evidence  is  given 

forms  part  of  a  longer  statement,  or  of  a 
toteSvenwhen  conversation  or  part  of  an  isolated  docu- 
statement  forms  ment,  or  is  contained  in  a  document 
par  t  of  a  con-  which  forms  part  of  a  book,  or  of  a  connect- 
TeiBation,  docu-       ■,         .  r  i  ^j.  ■     •  j 

ment,  book,  or  ed  senes  of  letters  or  papers,  evidence 
ueries  of  letters  shall  be  given  of  so  much  and  no  more  of 
or  papers.  ^^^q  statement,    conversation,     document, 

book,  or  series  of  letters  or  papers  as  the  Court  considers 
necessary  in  that  particular  case  to  the  full^understand- 
ing  of  the  nature  and  effect  of  the  statement,*  and  of  the 
circumstances  under  which  it  was  made. 

Judgments  of  Courts  of  Justice,  when  relevant. 

40.  The  existence  of  any  judgment,  order  or  decree 
.^^      .  which  by  law  prevents  any   Court  from 

meS?°relevant  ^^jcing  cognizance  of  a  suit  or  holding  a 
to  .bar  a  second  trial,  is  a  relevant  fact  when  the  question 
suit  or  trial.  jg  whether  such  Court  ought  to  take  cogni- 
zance of  such  suit,  or  to  hold  such  trial. 

41.  A  final  judgment,    order  or  decree  of  a  com- 

petent  Court,  in  the  exercise  of  probate, 
ceiSn^Sg-    ^patrimonial,  admiralty  or  insolvency  juris- 
ments   in_  pro-    diction,  which  confers  upon  or  takes  away 
b|i^,  &c.,  juris-    from  any  person   any  legal  character,  or 
^  ^*  which  declares  any  person  to  be  entitled 

to  any  such  character,  or  to  be  entitled  to  any  specific 
thing,  not  as  against  any  specified  person  but  absolutely, 
is  relevant  when  the  existence  of  any  such  legal  charac- 
ter, or  the  title  of  any  such  person  to  any  such  thing,  is 
relevant. 

Such  judgment,  order  or  decree  is  conclusive  proof 

that  any  legal  character  which  it  confers  accrued  at 
the  time  when  such  judgment,  order  or  decree*  came  into 
operation  ; 

♦  See  Act  XVIII  of  1873. 
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that  any  legal  character,  to  which  it  declaresany  such 
person  to  h»  entitled,  accrued  to  that  person  at  the  time 
when  such  judgment,  order  or  decree*  declares  it  to  have 
accrued  to  that  person  ; 

that  any  legal  character  which  it  takes  away  from  any 
such  person  ceased  at  the  time  from  which  such  judg^ 
Tnent,  order  or  decree*  declared  that  it  had  ceased  or 
should  cease  ; 

and  that  any  thing  to  which  it  declares  any  person  to 
be  so  entitled  was  the  property  of  that  person  at  ihe  time 
from  which  such  judgment,  order  or  decree*  declares  that 
it  had  been  or  should  be  his  property. 

42.  Judgments,  orders  or  decrees  other  than  those 
mentioned  in  section  forty-one,  are  rele- 
effecTofmdff-  vant  if  they  relate  to  matters  of  a  public 
ments,  orders  or  nature  relevant  to  the  enquiry  ;  but 
decrees,  0 1  i  e  r  such  judgments,  orders  or  decrees  are 
th^hose  i^-  not  conclusive  proof  of  that  which  they 
41.  state. 

Illustration, 

A  sues  B  for  trespass  on  his  land.  B  alleges  the  existence  of  a 
public  right  of  way  over  the  land,  which  A  denies. 

The  existence  of  a  decree  in  favour  of  the  defendant,  in  a  suit  by 
A  against  C  for  a  trespass  on  the  same  land,  in  which  C  alleged  the 
existence  of  the  same  right  of  way,  is  relevant,  but  it  is  not  con- 
clusive proof  that  the  right  of  way  exists. 

43.  Judgments,  orders  or  decrees,  other 
otherttianthose  *^^"  ^^^^e  mentioned  in  section  forty, 
mentioned  in  forty-one  and  forty-two,  are  irrelevant, 
when  wle^nP'  ^^^^^^  ^^^  existence  of  such  judgment, 
order  or  decree,  is  a  fact  in  issue,  or  is 
relevant  under  some  other  provision  of  this  Act. 

Illustrations. 

(a.)  A  and  B  separately  sue  C  for  a  libel  which  reflects  upon 
each  of  them.  C  in  each  case  says,  that  the  matter  alleged  to  be 
libellous  Is  true,  and  the  circumstances  are  such  that  it  is  probably 
I  rue  in  each  case,  or  in  neither. 


See  Act  XVIII  of  1872. 
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A  obtains  a  decree  against  C  for  damages  on  the  ground  that  C 
failed  to  make  out  his  justification.  The  fact  is  irrSevant  as  be- 
tween  B  and  C 

'. )    A  prosecutes  B  for  adultery  with  C,  A's  wife. 
\  denies  that  C  is  A's  wife,  but  the  Court  convicts  B  of  aduhery. 
Afterwards,  C  is  prosecuted  for  bigamy  in  marrying  B  during  A's 
lifetime.     C  says  that  she  never  was  A's  wife. 

The  judgment  against  B  is  irrelevant  as  against  C. 

{c. )    A  prosecutes  B  for  stealing  a  cow  from  him.    B  is  convicted. 

A,  afterwards,  sues  C  for  the  cow,  which  B  had  sold  to  him  be- 
fore his  conviction.  As  between  A  and  C,  the  judgment  against  B 
is  irrelevant. 

{d. )  A  has  obtained  a  decree  for  the  possession  of  land  against 
B.     C,  B's  son,  murders  A  in  consequence. 

The  existence  of  tiie  judgment  is  relevant,  as  showing  motive  for 
a  crime. 

44.  Any  party  to  a  suit  or  other  pro- 
iJ^mSbtSn"  ceeding  may  show  that  any  judgment, 
ing  judgment,  order  or  decree  which  is  relevant  under 
cvofCoSft^mS-v  section  forty,  forty-one  or  forty-two,  and 
he  proved.'  which  has  been  proved  by  the  adverse 

party,  was  delivered  by  a  Court  not  com- 
petent to  deliver  it,  or  was  obtained  by  fraud  or  coUu- 


Opinions  of  third  Persons,  when  relevant. 

45.    When  the  Court  has  to  form  an  opinion  upon  a 
.  point  of   foreign   law,    or  of   science  or 

exwte!*^^*  ^      ^^^     ^^  .^^    ^^  identity  of   handwriting, 
'  the  opinions  upon  that  point  of  persons 

specially  skilled  in  such  foreign  law,  science  or  art,*  or  in 
questions  as  to  identity  of  handwriting,  are  relevant 
facts. 

Such  persons  are  called  experts. 

Illustrations, 

{a.)  The  question  is,  whether  the  death  of  A  was  caused  by 
poison. 

The  opinions  of  experts  as  to  the  symptoms  produced  by  the 
poison  by  which  A  is  supposed  to  have  died,  are  relevant. 


'  See  Act  XVIII  of  1872. 
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(^.)  The  question  is,  whether  A,  at  the  time  of  doing  a  certain 
act,  was,  by  reason  of  unsoundness  of  mind,  incapable  of  knowing 
the  nature  of  the  act,  or  that  he  was  doing  what  was  either  wrong 
or  contrary  to  law. 

The  opinions  of  experts  upon  the  question  whether  the  symptoms 
exhibited  by  A  commonly  show  unsoundness  of  mind,  and  whether 
such  unsoundness  of  mind  usually  renders  persons  incapable  of 
knowing  the  nature  of  the  acts  which  they  do,  or  of  knowing  that 
what  they  do  is  either  wrong  or  contrary  to  law,  are  relevant. 

{c. )  The  question  is,  whether  a  certain  document  was  written  by 
A.  Another  document  is  produced  which  is  proved  or  admitted  to 
have  been  written  by  A. 

The  opinions  of  experts  on  the  question  whether  the  two  docu- 
ments were  written  by  the  same  person  or  by  different  persons,  are 
relevant 

46.  Facts,  not  otherwise  relevant,  are  relevant  if  they 
Pacts  bearing    support    or    are    inconsistent    with    the 

upon  opiniona    opinions   of  experts,  when  such  opinions 
of  experts.  are  relevant. 

Illustrations, 

{a.)  The  question  is,  whether  A  was  poisoned  by  a  certain 
poison. 

The  fact  that  other  persons,  who  were  poisoned  by  that  poison » 
exhibited  certain  symptoms  which  experts  affirm  or  deny  to  be  the 
S)rmptoms  of  that  poison,  is  relevant. 

{6. )  The  question  is,  whether  an  obstruction  to  a  harbour  is 
caused  by  a  certain  sea-wall. 

The  fact  that  other  harbours  similarly  situated  in  other  respects, 
but  where  there  were  no  such  sea-w£ills,  began  to  be  obstructed  at 
about  the  same  time,  is  relevant 

47.  When  the  Court  has  to  form  an  opinion  as  to  the 
Opinion  as  to  Person  by  whom  any  document  was  writ- 
handwriting,  ten  or  signed,  the  opinion  of  any  person 
when  relevant,  acquainted  with  the  handwriting  of  the 
person  by  whom  it  is  supposed  to  be  written  or  signed 
that  it  was  or  was  not  written  or  signed  by  that  person^ 
is  a  relevant  fact. 

Explanation, — A  person  is  said  to  be  acquainted  with 
the  handwriting  of  another  person  when  he  has  seen 
that  person  write,  or  when  he  has  received  documents 
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purporting  to  be  written  by  that  person  in  answer  to 
documents  written  by  himself  or  under  his  authority 
and  addressed  to  that  person,  or  when,  in  the  ordinary 
course  of  business,  documents  purporting  to  be  written 
by  that  person  have  been  habitually  submitted  to  him. 

Illustration, 

The  question  is,  whether  a  given  letter  is  in  the  handwriting  of 
A,  a  merchant  in  London. 

B  is  a  merchant  in  Calcutta,  who  has  written  letters  addressed  to 
A  and  received  letters  purporting  to  be  written  by  him.  C  is  B's 
derk,  whose  duty  it  was  to  examine  and  file  B's  correspondence. 
D  is  B's  broker,  to  whom  B  habitually  submitted  the  letters  purport- 
ing to  be  written  by  A  for  the  purpose  of  advising  with  him  there- 
on. 

The  opinions  of  B,  C  and  D  on  the  question  whether  the  letter 
is  in  the  handwriting  of  A  are  relevant,  though  neither  B,  C,  nor 
D  ever  saw  A  write. 

48.  When  the  Court  has  to  form  an  opinion  as  to  the 
Opinion  as  to  existence  of  any  general  custom  or  right, 
existence  of  the  opinions,  as  to  the  existence  of  such 
right  or  custom,  custom  or  right,  of  persons  who  would  be 
when  relevant,  ij^giy  ^^  ^^ow  of  its  existence  if  it  ex- 
isted, are  relevant. 

Explanation. — The  expression  *  general  custom  or 
right '  includes  customs  or  rights  common  to  any  consi- 
derable class  of  persons. 

Illustration. 

The  right  of  the  villagers  of  a  particular  village  to  use  the  water 
of  a  particular  well  is  a  general  right  within  the  meaning  of  this 
section. 


^^        49.    When  the  Court  has  to  form  an 

ttSj^es ,  tenets , 

vwit^^^^  rele-    opinion  as  to— 

the  usages  and  tenets  of  any  body  of  men  or  family, 
the  constitution  and  government  of  any  religious  or 
charitable  foundation,  or 

the  meaning  of  words  or  terms  used  in   particular  dis- 
tricts or  by  particular  classes  of  people. 
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the  opinions  of  persons  having  special  means  of  know- 
ledge thereon,  are  relevant  facts. 

50.    When  the  court  has  to  form  an  opinion  as  to  the 
Opinion  on  re-    relationship  of  one  person  to  another,   the 
lationship.wlien    opinion,  expressed  by  conduct,  as  to   the 
relevant.  existence  of  such  relationship,  of  any  per- 

son who,  as  a  member  of  the  family  or  otherwise,  has 
special  means  of  knowledge  on  the  subject,  is  a  relevant 
fact  :  Provided  that  such  opinion  shall  not  be  sufficient 
to  prove  a  marriage  in  proceedings  under  the  Indian 
Divorce  Act,  or  in  prosecutions  under  section  four  hun- 
dred and  ninety-four,  four  hundred  and  ninety-five, 
four  hundred  and  ninety-seven  or  four  hundred  and 
ninety-eight  of  the  Indian  Penal  Code. 

Illustrations, 

(a.)    The  question  is,  whether  A  and  B  were  married. 
The  feet  that  they  were  usually  received  and  treated  by   their 
friends  as  husband  and  wife,  is  relevant 

(b. )  The  question  is,  whether  A  was  the  legitimate  son  of  R 
The  fact  that  A  was  always  treated  as  such  by  members  of  the 
family,  is  relevant 

Groundsof  5^*  Whenever  the  opinion  of  any  living 
(pinion,  when  person  is  relevant,  the  grounds  on  which 
relevant.  such  opinion  is  based  are  also  relevant. 

Illustration. 

An  expert  may  give  an  account  of  experiments  performed  by  him 
for  the  purpose  of  forming  his  opinion. 

Character  when  relevant. 

In  civil  cases  S^-     In   civil  cases,  the  fact  that  the 

character  to  character  of  any  person  concerned  is  such 

prove    conduct  as  to  render  probable  or  improbable  any 

•unpnted  irrele-  conduct  imputed  to  him,  is  irrelevant,  ex- 

^*^  '  cept  in  so  far  as  such  character  appears 
from  facts  otherwise  relevant 

In  criminal  53.     In  criminal  proceedings,  the  fact 

^Sd'cKcter  ^^^^  ^^^  person   accused  is  of  a    good 

relevant  character,  is  relevant. 
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.  54.    In  criminal  proceedings,  the  fact 

pii^''™!-  that  the  accused  person  has  been  pre- 
vious conviction  viously  convicted  of  any  offence  is  relevant; 
relevant,  but  not  but  the  fact  that  he  has  a  bad  charac- 
cia^^r  ex-  ter  is  irrelevant,  unless  evidence  has  been 
cept  in  reply.  "  given  that  he  has  a  good  character,  in 
which  case  it  becomes  relevant. 

Explanation, — This  section  does  not  apply  to  cases  in 
which  the  bad  character  of  any  person  is  itself  a  fact  in 
issue. 

Character  as  55-  In  civil  cases,  the  fact  that  the 
affecting  dama-  character  of  any  person  is  such  as  to 
g^s-  affect  the  amount  of  damages  which  be 

ought  to  receive,  is  relevant. 

Explanation, — In  sections  fifty-two,  fifty-three,  fifty-four 
and  fifty-five  the  word  ^character*  includes  both  reputation 
and  disposition  ;  but  evidence  may  be  given  only  of 
general  reputation  and  general  disposition,  and  not  of  par- 
ticular acts  by  which  reputation  or  disposition  were 
shown. 


PART   II. 

ON   PROOF. 

Chapter  III.— Facts  which  need  not  be  proved. 

Fact  jndicially  56.     No  fact  of  which  the  Court  will  take 

?2*teprov^f  judicial  notice  need  be  proved. 

Kwts  of  which        57.     The  Court  shall  take  judicial  no- 

|Sd^2?ti^'  tice  of  the  following  facts  :- 

(i.)  All  laws  or  rules  having  the  force  of  law  now  or 
heretofore  in  force,  or  here^ter  to  be  in  force,  in  any 
part  of  British  India: 

(2.)  All  public  Acts  passed  or  hereafter  to  be  passed 
by  Parliament,  and  all  local  and  personal  Acts  directed 
by  Parliament  to  be  judicially  noticed  : 

(3.)  Articles  of  War  for  Her  Majesty's  Army  or 
Navy  : 
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(4.)  The  course  of  proceeding  of  Parliament  and  of 
the  Councils  for  th«  purposes  of  making  Laws  and 
Regulations  established  under  the  Indian  Councils  Act, 
or  any  other  law  for  the  time  being  relating  thereto  : 

Explanation. — The  word  *JParliament,'  in  clauses  (two) 
and  (four),  includes — 

1.  The  Parliament  of  the  United  Kingdom  of  Great 
Britain  and  Ireland ; 

2.  The  Parliament  of  Great  Britain  ; 

3.  The  Parliament  of  England  ; 

4.  The  Parliament  of  Scotland,  and 

5.  The  Parliament  of  Ireland  : 

(5.)  The  accession  and  the  sign  manual  of  the 
Sovereign  for  the  time  being  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  : 

(6.)  All  seals  of  which  English  Courts  take  judicial 
notice  :  the  seals  of  all  the  Courts  of  British  India,  and 
of  all  Courts  out  of  British  India,  established  by  the 
authority  of  the  Governor  General  or  any  Local  Govern- 
ment in  Council :  the  seals  of  Courts  of  Admiralty 
and  Maritime  Jurisdiction  and  of  Notaries  Public,  and 
all  seals  which  any  person  is  authorized  to  use  by  any 
Act  of  Parliament  or  other  Act  or  Regulation  having  the 
force  of  law  in  British  India : 

(7.)  The  accession  to  office,  names,  titles,  functions, 
and  signatures  of  the  persons  filling  for  the  time  being 
any  public  office  in  any  part  of  British  India,  if  the  fact 
of  their  appointment  to  such  office  is  notified  in  the 
Gazette  of  India^  or  in  the  official  Gazette  of  any  Local 
Government : 

(8.)  The  existence,  title,  and  national  flag  of  every 
State  or  Sovereign  recognized  by  the  British  Crown : 

(9.)  The  divisions  of  time,  the  geographical  divisions 
of  the  world,  and  public  festivals,  fasts  and  hoHdays 
notified  in  the  official  Gazette  : 

(10.)  The  territories  under  the  dominion  of  the 
British  Crown : 
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(11.)  The  commencement,  continuance,  and  termina- 
tion of  hostilities  between  the  British  Crown  and  any 
other  State  or  body  of  persons ; 

(12.)  The  names  of  the  members  and  officers  of  the 
Court,  and  of  their  deputies  and  subordinate  officers  and 
assistants,  and  also  of  all  officers  acting  in  execution  of 
its  process,  and  of  all  advocates,  attorn ies,  proctors, 
vakils,  pleaders  and  other  persons  authorized  by  law  to 
appear  or  act  before  it : 

(13.)    The  rule  of  the  road,  *  on  land  or  at  sea. 
.   In  all  these  cases,  and  also  on  all  matters   of  public 
history,  literature,  science  or  art,  the  Court  may  resort 
for  its  aid  to  appropriate  books  or  documents  of  refer* 
ence. 

If  the  Court  is  called  upon  by  any  person  to  take 
judicial  notice  of  any  fact,  it  may  refuse  to  do  so,  unless 
and  until  such  person  produces  any  such  book  or  docu- 
ment as  it  may  consider  necessary  to  enable  it  to  do  so. 

58.     No  fact  need  be  proved  in  $ny  proceeding  which 
Vacts  admit-     ^^^  parties  thereto  or  their  agents  agree 
ted  need  net  be    to  admit  at  the  hearing,  or  which,   before 
proved.  the  hearing,  they  agree  to  admit  by  anv 

writing  under  their  hands,  or  which  by  any  rule  of  plead- 
ing in  force  at  ^he  time  they  are  deemed  to  have  admit* 
ted  by  their  pleadings  :  Provided  that  the  Court  may,  in 
its  discretion,  require  the  facts  admitted  to  be  proved 
otherwise  than  by  such  admissions. 

Chapter  IV.— Of  oral  Evidence. 

Proef  of  &ct8        59'    ^^^  ^SLCts^  except  the  contents  of 
by  oral  evidence,    documents,  may  be  proved  by  oral  evi- 
dence. 

<HraleTidenM  6a  Oral  evidence  must,  in  all  cases, 
must  be  direct,      whatever,  be  direct ;  That  is  to  say— 

If  it  refers  to  a  fact  which  could  be  seen,  it  must  be 
the  evidence  of  a  witness  who  says  he  saw  it ; 

If  it  refers  to  a  fact  which  could  be  heard,  it  must  be 
the  evidence  of  a  witness  who  says  he  heard  it ; 

♦  See  Act  XVIII  of  187a. 
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If  it  refers  to  a  fact  which  could  be  perceived  by  any 
other  sense  or  in  any  other  manner,  it  must  be  the 
evidence  of  a  witness  who  says  he  perceived  it  by  that 
sense  or  in  that  manner  ; 

If  it  refers  to  an  opinion  or  to  the  grounds  on  which 
that  opinion  is  held,  it  must  be  the  evidence  of  the  person 
who  holds  that  opinion  on  those  grounds  : 

Provided  that  the  opinions  of  experts  expressed  in  any 
treatise  commonly  offered  for  sale,  and  the  grounds  on 
which  such  opinions  are  held,  may  be  proved  by  the 
production  of  such  treatises  if  the  author  is  dead  or  can- 
not be  found,  or  has  become  incapable  of  giving  evidence, 
or  cannot  be  called  as  a  witness  without  an  amount  of 
delay  or  expense  which  the  Court  regards  as  unreason^ 
able : 

Provided  also  that,  if  oral  evidence  refers  to  the  exis- 
tence or  condition  of  any  material  thing  other  than  a 
document,  the  Court  may,  if  it  thinks  fit,  require  the 
production  of  such  material  thing  for  its  inspection. 

Chapter  V.— Of  documentary  Evidence. 

Proof  of  con-  ^^'  ^^^  contents  of  documents  may  be 
tents  of  docu-  proved  either  by  primary  or  by  secondary 
ments.  evidence. 

denoe"^"^  •vi-        62.     Primary  evidence  means  the  docu- 
ment itself  produced  for  the  inspection  of 
the  Court. 

Explanation  j. — Where  a  document  is  executed  in 
several  parts,  each  part  is  primary  evidence  of  the  docu- 
ment : 

Where  a  document  is  executed  in  counterpart,  each 
counterpart  being  executed  by  one  or  some  of  the  parties 
only,  each  counterpart  is  primary  evidence  as  against  the 
parties  executing  it. 

Explanation  2. — Where  a  number  of  documents  are 
all  made  by  one  uniform  process,  as  in  the  case  of  print- 
ing, lithography,  or  photography,  each  is  primary  evi- 
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dence  of  the  contents  of  the  rest ;  but  where  they  are  all 
copies  of  a  common  original,  they  are  not  primary  evi- 
dence of  the  contents  of  the  original. 

Illustration, 

A  person  is  shown  to  have  been  in  possession  of  a  number  of 

placards,"  ail  printed  at  one  time  from  one  original  Any  one  of 
the  placards  is  primary  evidence  of  the  contents  of  any  other*  but 
no  one  of  them  is  primary  evidence  of  the  contents  of  the  original. 

Secondary  63.  Secondary  evidence  means  and 
endence.  includes— 

(i.)  Certified  copies  given  under  the  provtsions  hetehn' 
after  contained ; 

(2.)  Copies  made  from  the  original  by  mechanical 
processes  which  in  themselves  insure  the  accuracy  of  that 
copy,  and  copies  compared  with  such  copies ; 

(3.)  Copies  made  from  or  compared  with  the  orn 
ginal; 

(4.)  Counterparts  of  documents  as  against  the  parties 
who  did  not  execute  them  ; 

(5.)  Oral  accounts  of  the  contents  of  a  documents 
given  by  some  person  who  has  himself  seen  it. 

Illtutr4tions. 

(a.)  A  photograph  of  an  original  is  secondary  evidence  of  its 
contents,  though  tlie  two  have*  not  been  compared,  if  it  is  proved 
that  the  thing  photographed  was  the  original  ^  :• 

{6.)  A  copy  compared  with  a  copy  of  a  letter  made  by  a  copying 
machine  is  secondary  evidence  of  the  contents  of  the  letter,  if  it  js 
shown  that  the  copy  made  by  the  copying  machine  was  made  from! 
the  original  '  •  ..  • 

(c. )  A  copy  transcribed  from  a  copy,  but  afterwards  compared 
with  the  original,  is  secondary  evidence  ;  btit  the  copy  not  so  nQi^. 
pe^ed  is  not  secondary  evidence  of  the  original,  although  the  copy 
from  which  it  was  transcribed  was  compared  with  the  original 

.  {d. )  Neither  an  oral  account  of  a  copy  compared  with  the  original, 
nor  an  oral  account  of  a  photograph  or  machine-copy  of  the  original, 
is  secondary  evidence  of  the  original 
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Proof  of  docn-  ^4-  Documents  must  be  proved  by  pri- 
ments  ij,  pri-  mary  evidence  except  in  the  cases  herein- 
inary  evidence,    after  mentioned. 

CanB  in  which       65.    Secondary  evidence  may  be  given 
SSSiSatiiiTto    of  the  existence,  condition,  or  contents  of  a 
docmnenti  wAj    document  in  the  following  cases : — 
hegiTon.  fa,)    When  the  original  is  shown  or 

appears  to  be  in  the  possession  or  power 

of  the  person  against  whom  the  document  is  sought  to 
be  proved,  or 

of  any  person  out  of  reach  of,  or  not  subject  to,  the 
process  of  the  Court,  or 

of  any  person  legally  bound  to  produce  it ; 

'  and  when,  after  the  notice  mentioned  in  section  sixty* 
six,  such  person  does  not  produce  it ; 

'  (b.)  When  the  existence,  condition  or  contents  of  the 
original  have  been  proved  to  be  admitted  in  writing  by 
the  person  against  whom  it  is  proved  or  by  his  reprc- 
^ntative  in  interest ; 

(c.)  When  the  original  has  been  destroyed  or  lost,  or 
whe;n  the  party  offering  evidence  of  its  contents  cannot, 
for  any  other  reason  not  airising  from  his  own  default  or 
neglect,  produce  it  in  reasonable  time  ; 

(d.)  When  the  original  is  of  such  a  nature  as  not  to 
be  easily  moveable ; 

(e,)  When  the  original  is  a  public  document  within 
tiie  meaning  of  section  seventy-four ; 

(/.)  When  the  original  is  a  document  of  which  a 
certified  copy  is  permitted  by  this  Act,  or  by  any  other 
law  in  force  in  British  India,  to  be  given  in  evidence  ; 

(g,)  When  the  originals  consist  d  numerous  accounts 
or  other  documents  which  cannot  conveniently  be  exa- 
mined in  Court,  and  the  fact  to  be  proved  is  the  general 
result  of  the  whole  collection. 

In  cases  («),  (c)  and  {d)y  any  secondary  evidence  of 
the  contents  of  the  document  is  admissible. 
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In  case  (6),  the  written  admission  is  admis$ible. 

In  case  (e)  or  (/),  a  certified  copy  of  the  document, 
but  no  other  kind  of  secondary  evidence,  is  admissible. 

In  case  (g)y  evidence  may  be  given  as  to  the  general 
result  of  the  documents  by  any  person  who  has  examined 
them,  and  who  is  skilled  in  the  examination  of  such 
documents. 

66.    Secondary  evidence  of  the  contents  of  the  docu- 
Bnles  as  to    ^^^^^s  referred  to  in  section  sixty-five,  clause 
notice  to   pro-    (a)*  shall  not  be  given  unless  the  party 
^iu»*  proposing  to  give  such  secondary  evidence 

has  previously  given  to  the  party  in  whose  possession  or 
power  the  document  is,  *  or  to  his  attorney  or  pleader 
such  notice  to  produce  it  as  is  prescribed  by  law  ;  and 
if  no  notice  is  prescribed  by  law,  then  such  notice  as  the 
Court  considers  reasonable  under  the  circumstances  of 
the  case ; 

Provided  that  such  notice  shall  not  be  required  in 
order  to  render  secondary  evidence  admissible  in  any  oi 
the  following  cases,  or  in  any  other  case  in  which  the 
Court  thinks  fit  to  dispense  with  it : — 

(i.)  When  the  document  to  be  proved  is  itself  a 
notice ; 

(2.)  When  from  the  nature  of  the  case,  the  adverse 
party  must  know  that  he  will  be  required  to  produce  it ; 

(3.)  When  it  appears  or  is  proved  that  the  adverse 
party  has  obtained  possession  of  the  original  by  fraud 
or  force ; 

(4,)  When  the  adverse  party  or  his  agent  has  the 
original  in  Court ; 

(5.)  When  the  adverse  party  or  his  agent  has  admitted 
the  loss  of  the  document ; 

(6.)  When  the  person  in  possession  of  the  document 
is  out  of  reach  of,  or  not  subject  to,  the  process  of  tfaf 
Court. 

«— — — ^_^_^-^^  > 

*  Se«  Act  XVIII  of  i87«.  ^ 
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Proof  of  signa-  .^7-  If  a  document  is  alleged  to  be 
tmuid  liand-  signed  or  to  have  been  written  wholly 
wiHiDg  of  per-  or  in  part  by  any  person,  the  signature  or 
son  alleged  to  the  handwriting  of  so  much  of  the  docu- 
Jiavc  ngned  or  ment  as  is  alleged  to  be  in  that  person's 
Written  do  en-  handwriting  must  be  proved  to  be  in  his 
'teent  prodttoed;     handwriting. 

68.     If  a  document  is  required  by  law  to  be  attested, 

f  roof  T)f  exe-  i^  shall  not  be  used  as  evidence  until  one 
'ctttion  of  docu*  attesting  witness,  at  least  has  been  called 
^ent  requiied  for  the  purpose  of  proving  its  execution, 
bj  low  to  be  at-  if  there  be  an  attesting  witness  alive,  and 
tested.  subject  to  the  process  of  the  Court  and 

capable  of  giving  evidence. 

69:     If  no  such  attesting  witness  can  be  found,  or  if 

Proof  where  no  *^®  document  purports  to  have  been  exe- 
-att^hig  wit-  cuted  in  the  United  Kingdom,  it  must  be 
ness  found.  proved  that  the  attestation  of  one  attest^ 

mg  .^witness  at  least  is  in  his  handwriting,  and  that  the 
sign%tt|rp  of  the  person  executing  the  document  is  in 
lh«  hiwdwri^ing  of  that  person. 

70.  The  admission  of  a  party  to  an  attested  document 
^  Admirtion  of  ^^  '^^  execution  by  himself  shall  be  suffi- 
exocStion'by  cient  proof  of  its  execution  as  against 
party  to  attested  him,  though  it  be  a  document  required  by 
^iWi^.  law  to  be  attested. 

^.  71.    If  the  attesting  witness,  denies  or 

li^^f^wlt-  ^^^^  ^^^  recollect  the  execution  of  the 
new  de£es  the  document,  its  execution  may  be  proved  by 
execution.  other  evidence. 

ftwrfof  docu-        7^'    ^"  attested  document  not  required 
kSt^ndt  te^    by  law  to^  be  attested  may  be  proved  as 
quired  by  law    if  jt  was  unattested. 
j[obeatte8tad« 

73.  In  order  to  ascertain  whether  a  signature,  writing), 
f^ffifjMfgigojiifg  or  seal  is  that  of  the  person  by  whom  it 
•i^flUiiM^t-  purports  to  have  been  written  or  made, 
ingorseftl  with  any  signature,  writing,  or  seal  admitted  or 
others  admitted  proved  to  the  satisfaction  of  the  Court  to 
■  or  proved.  have  been  written  or  made  by  that  person 

may  be  compared  with  the  one  which  is  to  be  proved. 

Digitized  by  VjOOQIC 


SKCS.  73-76.]      THE  INDIAN  EVIDENCE  ACT.  39 

although  that  signature,  writing,  or  seal  has  not  been 
produced  or  proved  for  any  other  purpose;. 

The  Couit  may  direct  any  person  present  in  Court  to 
write  any  words  or  figures  for  the  purpose  of  enabling 
the  Court  to  compare  the  words ,  or  figures  so  written 
with  any  words  or  figures  alleged  to  have  been  written 
by  -such  person. 

Public  Docxjmenis. 

Public  docu-  74.  The  following  documents  are  public 
ments.  documents  : — 

I.  Documents  foiming  the  acts,  or  records  of  the 
acts — 

(i^    of  the  sovereign  authority, 

(ii)    of  official  bodies  and  tribunals,  and 

(iii)  of  public  officers,  legislative,  judicial  and  executive, 
whether  of  British  India,  or  of  any  other  part  of  Her 
Majestjr's  dominions,  or  of  a  foreign  country. 

.  2.  Public  records  kept  in  British  India  of  private 
documents. 

Private  doon-        75-    AH  other  documents  are  private, 
ments. 

76.  Every  public  officer  having  the  custody  of  a 
Certified  copies  public  document,  which  any  person  has  a 
of  pm)lic  docu-  right  to  inspect,  shall  give  that  person  on 
ments.  demand  a  copy  of  it  on  payment  of  the 

legal  fees  therefor,  together  with  a  certificate  written  at 
the  foot  of  such  copy  that  it  is  a  true  copy  of  such  docu- 
.  ment  or  part  thereof,  as  the  case  may  be,  and  such  certi- 
ficate shall  be  dated  and  subscribed  by  such  officer  with 
his  name  and  his  official  title,  and  shall  be  sealed,  when- 
(Bver  such  officer  is  authorized  by  law  to  make  use  of  a 
seal ;  and  such  copies  so  certified  shall  be  called  certified 
copies. 

Explanation. ^Kny  officer  who,  by  the  ordinary  course 
of  official  duty,'  is  authorized  to  deliver  such  copies,  shall 
be  deemed  to  have  the  custody  of  such  documents  within 
the  meaning  of  this  section. 
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Proof  of  docu-  77*     Such  certified  copies  may  be  pro*- 

ments  by  pro-  duced  in  proofofthe  contents  of  the  public 

tiM^MDMB^'  documents  or  parts  of  the  public  docu- 

^    '  ments  of  which  they  purport  to  be  copies. 

Proof  of  other  78.    The    following  public    documen&s 

m?nte*  ™ay  be  proved  as  follows  :— 

(i.)  Acts,  orders  or  notifications  of  the  Executive 
Government  of  British  India  in  any  of  its  departments, 
or  of  any  Local  Government  or  any  department  of  any 
Local  Government : 

by  the  records  of  the  departments,  certified  by  the 
heads  of  those  departments  respectively, 

or  by  any  document  purporting  to  be  pointed  by  order 
of  any  such  Government : 

(2.)    The  proceedings  of  the  Legislatures, 

by  the  journals  of  those  bodies  respectively,  or  by 

published  Acts  or  abstracts,  or  by  copies  purporting  to  be 

printed  by  order  of  Government : 

(3.)  Proclamations,  orders  or  regulations  issued  by 
Her  Majesty  or  by  the  Privy  Council,  or  by  any  depart- 
ment of  Her  Majesty's  Government, 

by  copies  or  extracts  contained  in  the  London  Gasetie^ 
or  purporting  to  be  printed  by  the  Queen's  Printer : 

(4.)  The  acts  of  the  Executive  or  the  proceedings  of 
the  legislature  of  a  foreign  country, 

by  journals  published  by  their  authority,  or  commonly 
received  in  that  country  as  such,  or  by  a  copy  certified 
.  under  the  seal  of  the  country  or  sovereign,  or  by  a  re- 
cognition thereof  in  some  public  Act  of  the  Governor 
General  of  India  in  Council : 

(5.)  The  proceedings  of  a  municipal  body  in  British 
India, 

by  a  copy  of  such  proceedings  certified  by  the  legal 
keeper  thereof,  or  by  printed  book  purporting  to  be 
published  by  the  authority  of  such  body  : 

(6.)  Public  documents  of  any  other  class  in  a  foreign 
country, 
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by  the  original,  or  by  a  copy  certified  by  the  legal 
keeper  thereof,  with  a  certincate  under  the  seal  of  a 
Notary  Pubhc,  or  of  a  British  Consul  or  diplomatic 
^ent,  that  the  copy  is  duly  certified  by  the  officer  having 
the^legal  custody  of  the  original,  and  upon  proof  of  the 
character  of  the  document  according  to  the  law  of  the 
foreign  country. 

Presumptions  as  to  Documents. 

79.    The  Court  shall  presume  every  document  purport- 
Fresomntion     ^^^  *°  ^^  *  certificate,  certified  copy,  or 
u  to  senmne-    other  document,  which  is  by  law  declared 
MM  oToertifldd    to  be  admissible  as  evidence  of  any  parti- 
^**^***  cular  fact,  and  which  purports   to  be  duly 

certified  by  any  officer  in  British  India,  or  by  any  officer 
in  any  Native  State  in  alliance  with  Her  Majesty,  who 
is  duly  authorized  thereto  by  the  Governor  General  in 
Council,  to  be  genuine :  Provided  that  such  document 
is  substantially  in  the  form  and  purports  to  be  executed 
in  the  manner  directed  by  law  in  that  behalf. 

The  Court  shall  also  presume  that  any  officer  by  whom 
any  such  document  purports  to  be  signed  or  certified 
held,  when  he  signed  it,  the  official  character  which  he 
claims  in  such  paper. 

So.  Whenever  any  document  is  produced  before 
any  Court,  purporting  to  be  a  recovd  or 

ftwimptMm  memorandum  of  the  evidence,  or  of  any 
|^iSed^r£!  P***^  ^^  *^®  evidence,  given  by  a  witness 
oord^ evidence,  m  a  judicial  proceeding  or  before  any 
officer  authorized  by  law  to  take  such 
evidence,  or  to  be  a  statement  or  confession  by  any 
prisoner  or  accused  person,  taken  in  accordance  with 
law,  and  purporting  to  be  signed  by  any  Judge  or 
Magistrate  or  by  any  such  officer  as  aforesaid,  the  Court 
shall  presume — 

that  the  document  is  genuine ;  that  any  statements 
as  to  the  circumstances  under  which  it  was  taken,  purport- 
ing to  be  made  by  the  person  signing  it,  are  true,  and  that 
such  evidence,  statement  or  confession  was  duly  taken. 
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81.  The  Court  shall  presume  the  genuineness  of  every 
PresTimption    document  purporting  to  be  the  London 

as  to  Qaaettea,  Gazette^  or  the  Gazette  of  India^  or  the 
.  newapapera.  Government  Gazette  of  any  Local  Govem- 
pnvaw  Acts  of  ment,  or  of  any  colony,  dependency  or 
'oth?r  aocu-  possession  of  the  British  Crown,  or  to  be 
ments.  a  newspaper  or  journal,,  or  to  be  a  copy 

of  a  private  Act  of  Parliament  printed  by  the  Queen's 
Printer,  and  of  every  document  purporting  to  be  a 
document  directed  by  any  law  to  be  kept  by  any  person, 
if  such  document  is  kept  substantially  in  the  form  required 
by  law  and  is  produced  from  proper  custody, 

82.  When  any  document  is  produced  before  any  Court, 
Preamnption    purporting  to  be  a  document  which,  by 

ABto  docoment  the  law  in  force  for  the  time  being  in 
^lS3f  with-  E^^gJand  or  Ireland,  would  be  admissible 
out  proof  of  seal  in  proof  of  any  particular  in  any  Court 
or  signature.  of  justice  in  England  or  Ireland,  without 
.proof  jof  the  seal  or  stamp  or  signature  authenticating  it, 
or  of  the  judicial  or  official  character  claimed  by  the 
person  by  whom  it  purports  to  be  signed,  the  Court  shall 
presume  that  such  seal,  stamp  or  signature  is  genuine, 
and  that  the  person  signing  it  held,  at  the  time  when 
he  signed  it,  the  judicial  or  official  character  which  he 
claims, 

and  the  document  shall  be  admissible  for  the  same 
purpose  for  which  it  would  be  admissible  in  England  or 
Iceland. 

83.  The    Court  shall  presume  that  maps  or  plans 
Presumption    purporting  to  be  made  by  the   authority 

us  to  maps  or  "^^  Government   were  so  made,   and  are 

pfeiiis   made  by  accurate  ;  but  maps  or  plans  made  for  the 

authority  of  purposed   of  any  cause  must  be  proved  to 

Ctevertimcntv  be  accurate. 

84.  The  Court  shall  presume  the  genuineness  of  every 
Presumption    ^^^^^^  purporting  to  be  printed  or  published 

a*  to  collections  under  the  authority  of  the  Government 
porU^f*dt  c !•  ^^  ^"^  country,  and  to  contain  any  of  the 
aitoft.  *    laws  of  that  country. 
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and  of  «verf  book  parporting  to  cont^  reports  of 
decisions  6(  the  Courts  of  such  country. 

85.  The  Court  shall  presume  that  every  document 
Presumption    purposing  to  be  a  power-of-attomey,  and 

»8  to  poweta^  to  have  been  executed  before,  and  autben* 
attorney.  ticated  by,  a  Notary  Public,  or  any  Court, 

Judge,  Magistrate,  British  Consul  or  Vice-Consul,  or 
representative  of  Her  Majesty  or  of  the  Government  of 
•India,  was  so  executed  and  authenticated. 

86.  The  Court  may  presume  that  any  document  pur* 
PreaumRtion    porting  to  be  a  certified  copy  of  any  judi- 

as to  certified  cial  record  of  any  country  not  forming 
copies  <>f  forei|n  p^rt  of  Her  Majesty's  dominions  is  genuine 
-judicial  records,  and  accurate,  if  the  document  purports 
to  be  certified  in  any  manner  which  is  certified  by  any 
representative  of  Her  Majesty  or  of  the  Government  of 
India  resident  in  such  country  to  be  the  manner  common- 
ly in  use  in  that  country  for  the  certification  of  copies  of 
judicial  records. 

87.  The  Court  may  presume  that  any  book  to  which 
PMHomption    *'  '"^y  ^^^^^  ^^^  information  on  matters   of 

as  tobooks,  public  or  general  interest,  and  that  any 
maps  &  charts,  published  map  or  chart,  the  statements  of 
which  are  relevant  facts,  and  which  is  produced  for  its 
inspectioti,  was  written  and  published  by  the  person,  and 
at  the  time  and  place,  by  whom  or  at  which  it  purports 
to  have  been  written  or  published. 

88.  The  Court  may  presume  that  a  message,  forwarded 
Prestunption    ^^^  *  telegraph  office  to  the  person  to 

as  to  telegraphic  whom  such  message  purports  to  be 
messages.  addressed^   corresponds  with  a  message 

delivet^  for  transmission  at  the  office:  from  which  the 
message  purports  to  be  sent ;  but  the  Court  shall  not 
make  any  presumption  as  to  the  person  by  whom  such 
message  was  delivered  for  transmission. 

89.  The  Court  shall  presume  that  every 
astodS^exectt?  document,  called  for  and  not  produced 
tion,  kc,  of  after  notice  to  produce,  was  attested, 
mS'^cS**  "**"  stamped  and  executed  in  the  manner 
proauceo.  required  by  law. 
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9a    Where  any  document,  purporting  or  proved  to  be 

Presumption  thirty  years  old,  is  produced  from  any 
as  to  docoments  custody  which  the  Court  in  the  particular 
thirtj  years  old.  case  considers  proper,  the  Court  may  pre- 
sume that  the  signature  and  every  other  part  of  such 
document,  which  purports  to  be  in  the  handwriting  of 
any  particular  person,  is  in  that  person's  handwriting, 
and,  m  the  case  of  a  document  executed  or  attested,  that 
it  was  duly  executed  and  attested  by  the  persons  by  whom 
it  purports  to  be  executed  and  attested. 

Explanation. — Documents  are  said  to  be  in  proper 
custody  if  they  are  in  the  place  in  which,  and  under  the 
care  of  the  person  with  whom,  they  would  naturally  be  ; 
but  no  custody  is  improper  if  it  is  proved  to  have  had  a 
legitimate  origin,  or  if  the  circumstances  of  the  particular 
case  are  such  as  to  render  such  an  origin  probable. 

This  explanation  applies  also  to  section  eighty-one. 
Illustrations, 

(a. )  A  has  been  in  possession  of  landed  property  for  a  long  time. 
He  produces  from  his  custody  deeds  relating  to  the  land  showing 
his  Utles  to  it    The  custody  is  proper. 

{b,)  A  produces  deeds  relating  to  landed  property  of  which  he  is 
the  mortgagee.  The  mortgagor  is  in  possession.  The  custody  is 
proper. 

{c. )  A.  a  connection  of  B.  produces  deeds  relating  to  lands  in 
B's  possession,  which  were  deposited  with  him  by  B  for  safe  custody. 
The  custody  is  proper. 

Chaffer  VI.— Of  the  Exclusion  of  oral 

BY  DOCUMENTARY  EVIDENCE. 

gi.  When  the  terms  of  a  contract,  or  of  a  grant,  or 
Evidence  of  ^^  ^"V  other  disposition  of  property,  have 
terms  of  conr  been  reduced  to  the  form  of  a  document, 
tracts,  grants  and  in  all  cases  in  which  any  matter  is 
p?sufoM  of  w  required  by  law  to  be  reduced  to  the  form 
party  reduced  of  a  document,  no  evidence  shall  be  given 
to  form  of  docn-  in  proof  of  the  terms  of  such  contract, 
ment.  grant  or  other  disposition  of  property,  or 

of  such  matter,  except  the  document  itself,  or  secondary 
evidence  of  its  contents  in  cases  in  which  secondary 
evidence  is  admissible  under  the  provisions  hereinbefore 
contained. 
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Exception  i.— When  a  public  officer  is  required  by 
lnw  Xo  be  appointed  in  writing',  and  when  it  is  shown 
that  any  particular  person  has  acted  as  such  officer,  the 
writing  by  which  be  is  appointed  need  not  be  proved, 

ExeepttoH  2.— Wills  •  admitted  to  probate  in  British 
India  may  be  proved  by  the  probate. 

Explanation  i. — ^This  section  applies  equally  to  cases 
in  which  the  contracts,  grants  or  dispositions  of  property 
referred  to  are  contained  in  one  document,  and  to  cases 
in  which  they  are  contained  in  more  documents  than  one. 

Explanation  2.  — Where  there  are  more  originals  than 
one,  one  origmal  only  need  be  proved. 

Explanation  3, — The  statement,  in  any  document 
whatever^  of  a  fact  other  than  the  facts  referred  to  in  this 
section,  shall  not  preclude  the  admission  of  oral  evidence 
as  to  the  same  fact. 

Illustrations. 

(tf.)  If  a  contract  be  contained  in  several  letters,  all  the  letters  in 
which  it  is  contained  must  be  proved. 

{K)  If  a  contract  is  contained  in  a  bill  of  exchange,  the  bill  of 
exchange  must  be  proved. 

{t. )  If  a  bill  of  exchange  is  drawn  in  a  set  of  three,  one  only 
■eed  be  proved. 

(d,)  A  contracts,  in  writing,  with  B,  for  the  delivery  of  indigo 
upon  certain  terms.  The  contract  mentions  the  fact  that  B  had  paid 
A  the  price  of  other  indigo  contracted  for  verbally  on  another 
occasion. 

Oral  evidence  is  offered  that  no  payment  was  made  for  the  other 
indigo,     llie  evidence  is  admissible. 

{e. )    A  gives  B  a  receipt  for  money  paid  by  B. 
Oral  evidence  is  offered  of  the  payment. 
The  evidence  is  admissible. 

92.    When  the  terms  of  any  such  contract,  grant  or 

ExclnBion    of    ^^^^^   disposition    of    property,    or    any 

cridADoeof  oral    matter    required  by  law  to  be  reduced  to 

agreement.  the  form  of  a  document,  have  been  proved 

according  to  the  last  section,  no  evidence  of  any  oral 

♦  See  Act  XVIII  of  187a. 
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ft^eement  or  statement  shall  be  admitted,  as  between 
the  parties  to  any  such  instrument  or  their  representatives' 
in  interest,  for  the  purpose  of  contradicting,  varying, 
adding  to,  or  subtracting  from,  its  terms : 

Proviso  (i). — Any  fact  may  be  proved  which  would 
invalidate  any  document,  or  which  would  entitle  an/ 
person  to  any  decree  or  order  relating  thereto  ;  such  as 
fraud,  intimidation,' illegality,  want  of  due  execution,  want 
of  capacity  in  any  contracting  party,  want  or*  failure  of 
consideration,  or  mistake  in  fact  or  law. 

Proviso  (2). — The  existence  of  any  separate  oral  agree- 
ment as  to  any  matter  on  which  a  document  is  silent,  and 
which  is  not  inconsistent  with  its  terms,  may  be  proved. 
In  considering  whether  or  not  this  proviso  applies,  the 
Court  shall  have  regard  to  the  degree  of  formality  of  the 
document 

Proviso  (3).— The  existence  of  any  separate  oral  agree- 
ment, constituting  a  condition  precedent  to  the  attaching 
of  any  obligation  under  any  such  contract,  grant  or 
disposition  of  property,  may  be  proved. 

Proviso  (4) . — The  existence  of  any  distinct  subsequent 
oral  agreement  to  rescind  or  modify  any  such  contract, 
grant  or  disposition  of  property,  may  be  proved,  except  in 
cases  in  which  such  contract,  grant  or  disposition  of 
property  is  by  law  required  to  be  in  writing,  or  has  been 
registered  according  to  the  law  in  force  for  the  time  being 
as  to  the  registration  of  documents. 

Proviso  (5) . — ^Any  usage  or  custom  by  which  incidents 
not  expressly  mentioned  in  any  contract  are  usually 
annexed  to  contracts  of  that  description,  may  be  proved  : 
Provided  that  the  annexing  of  such  incident  would  not  be 
repugnant  to,  or  inconsistent  with,  the  express  terms  of 
the  contract* 

Proviso  (6). — Any  fact  may  be  proved  which  shows  in 
what  manner  the  language  of  a  document  is  related  to 
existing  facts. 

*  See  Act  XVIII  of  1872. 
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lUtistraitions. 

(a.)  A  policy  of  insurance  is  eflfected  on  goods  "in  ships  from 
Calcatta  to  London."  The  goods  are  shipped  in  a  particular  ship 
which  is  losL  The  fact  that  that  particular  ship  was  orally  excepted 
from  the  pwlicy,  cannot  be  proved. 

{b. )  A  agrees  absolutely  in  writing  to  pay  B  Rs.  1,000  on  the  first 
March  1873.  The  fact  that,  at  the  same  time,  an  oral  agreement 
was  made  that  the  money  should  not  be  paid  till  the  31st  March, 
cannot  be  proved. 

{c. )  An  estate  caUed  *  the  Rampore  tea  estate '  is  sold  fay  a  deed' 
which  contains  a  map  of  the  property  sold.  The  fact  that  land  not 
iQduded  in  the  map  had  always  been  regarded  as  part  of  the  estate 
and  was  meant  to  pass  by  the  deed,  cannot  be  proved. 

{d. )  A  enters  into  a  written  contract  with  B  to  work  certain  nvnes, 
the  property  of  B,  upon  certain  terms.  A  was  induced  to  do  so  by  a 
misrepresentation  of  B's  as  to  their  value.  This  fact  ma^  be  proved. 

{e.)  A  institutes  a  suit  against  B  for  the  specific  performance  of  a 
contract,  and  also  pra3rs  that  the  contract  may  be  reformed  as  to 
one  of  its  provisions,  as  that  provision  was  inserted  in  it  by  mistake. 
A  may  prove  that  such  a  mistake  was  made  as  would  by  law  entitle 
him  to  have  the  contract  reformed. 

(/ )  A  orders  goods  of  B  by  a  letter  in  which  nothing  is  said  as: 
to  the  time  of  payment,  and  accepts  the  goods  on  delivery.  B  sues 
A  for  the  price.  A  may  show  that  the  goods  were  supplied  on  credit 
for  a  term  still  unexpired. 

(^. )  A  sells  B  a  horse  and  verbally  warrants  him  sound.  A  gives 
B  a  paper  in  these  words :  'Bought  of  A  a  horse  for  Rs.  soa*  B 
may  prove  the  verbal  warranty. 

(A.)  A  hires  lodgings  of  B,  and  gives  B  a  card  on  which -is 
written — 'Rooms,  Rs.  200  a  month.'  A  may  prove  a  verbal  agree- 
ment that  these  terms  were  to  include  partial  board^ 

A  hires  lodgings  of  B  for.a  year,  and  a  regulariy  stamped  a|p:ee- 
ment.  drawn  up  by  an  attorney,  is  made  between  them.  It  is  silent' 
on  the  subject  of  board.  A  may  not  prove  that  board  was  include^ 
in  the  terms  verbally. 

(f . )  A  applies  to  B  for  a  debt  due  to  A  by  sending  a  rec^pt  for 
the  money.  B  keeps  the  receipt  and  does  not  send  the  money.  In 
a  suit  for  the  amount,  A  may  prove  this, 

(J.)  A  and  B  make  a  contract  in  writing  to  take  effect  upon  tho 
happening  of  a  certain  contingency.  The  writing  is  left  with  B^ 
who  sues  A  upon  it  A  may  show  the  circumstances  under  which  it 
was  delivered. 

Exclusion  of  93-  When  the  language  used  in  a  do- 
evidence  to  ex-  cument  is,  on  its  face,  ambiguous  or  defec- 
plain  or  amend  tive,  evidence  may  not  be  given  of  facts 
ambiguous  do-  which  would  show  its  meaning  or  supply 
cument.  its  defects. 
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£xclu8ioi(  of 
cvidenceagainflt 
application  0  f 
document  to 
existing  facts. 


Illustrations* 

'(a.)    A  agrees,  in  writing,  to  sell  a  horse  to  6  for  '  R&   1,000,  or 
Rs.  1,500.' 
Evicience  cannot  be  given  to  show  which  price  was  to  be  given. 

{b.)  A  deed  contains  blanks.  Evidence  cannot  be  given  of  facts 
which  would  show  how  they  were  meant  to  be  filled. 

94.  When  language  used  in  a  document 
is  plain  in  itself,  and  when  it  applies  accu- 
rately to  existing  facts,  evidence  may  not 
be  given  to  show  that  it  was  not  meant  to 
apply  to  such  facts. 

Illustration, 

A  sells  to  B,  by  deed,  'my  estate  at  Rampur  containing  100  b/ghds'. 
A  has  an  estate  at  Rdmpur  containing  100  bfghds.  Evidence  may 
not  be  given  of  the  fact  that  the  estate  meant  to  be  sold  was  one 
situated  at  a  different  place  and  of  a  different  size. 

95.  When  language  used  in  a  document 
is  plain  in  itself,  but  is  unmeaning  in 
reference  to  existing  facts,  evidence  may 
be  given  to  show  that  it  was  used  in  a 
peculiar  sense. 

Illustration^, 

A  sells  to  B,  by  deed,  *  my  house  in  Calcutta.' 

A  had  no  house  in  Calcutta,  but  it  appears  that  he  had  a  house 
at  Howrah,  of  which  B  had  been  in  possession  since  the  execution 
oT  the  deed. 

These  facts  may  be  proved  to  show  that  the  deed  related  to  the 
house  at  Howrah. 

96.  When  the  facts  are  such  that  the  language  used 
Evidence  as  lo  n^'g^t  have  been  meant  to  apply  to  any 
one,  and  could  not  have  been  meant  to 
apply  to  more  than  one,  of  several  persons 
or  things,  evidence  may  be  given  of  facts 
which  show  which  of  those  persons  or 
things  it  was  intended  to  apply  to. 

Illustrations, 

(a^)  A  agrees  to  sell  to  B,  for  Rs.  1,000,  '  my  white  horse.*  A 
has  two  white  horses.  Evidence  may  be  given  of  facts  which  show 
which  of  them  was  meant. 


£vidence«8  ti 
document  un- 
meaning in  re- 
ference to  exist- 
i4g  tacts. 


i^pplication  0  f 
language  which 
oan  apply  to  one 
only  of  several 
persons. 
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(5.)  A  agrees  to  succotnlpahy  B  to  Hafdar&bdd.  Evidence  may 
be  given  of  £acts  showing'  whether  Haidar&b&d  in  the  Dekkhan  or 
Raidar&b&d  In  Smdh  was  meant 

Evidence  a  b  97.    When  the  language  used  applies 

if  itneuaee  P^^^V  *«  ^^^  set  of  existing  facts,  and 

to  one  of  two  partly  to  another  set  of  existing  facts,  but 

*^hL^'fe*h  *^*  whole  of  it  does  not  ap^ly  correctly  to 

SSe  whSrSr-  cither,  evidence  may  be  given  to  show  to 

nctly  applies,  which  of  the  two  it  was  meant  to  apply. 

Illustraiion. 

A  agrees  to  sell  to  B  *my  land  at  X  in  the  occupation  of  Y.*  A 
has  Isuid  at  X,  but  not  in  the  occupation  of  Y,  and  he  has  land  in 
the  occupation  of  Y,  but  it  is  not  at  X.  Evidence  may  be  given  of 
facts  showing  which  he  meant  to  seU. 

98.  Evidence  may  be  given  to  show  the  meaning  of 
Evidence  as  to    "ll'^S^We  or  not  commonly  intelligible  cha- 

meaning  of  ^^^^^1  of  foreign*  obsolete,  technical, 
illegible  ebarac-  local,  and  provincial  expressions,  of  abbre- 
ten,  he  viations  and  of  words  used  in  a  peculiar 

sense. 

Illiistration* 

A,  a  sculptor,  agrees  to  sell  to  B  *aU  my  mods.'  A  has  both 
models  and  modeMng  tools.  Evidence  may  be  given  to  show  which 
he  meant  to  selL 

99.  Persons  who  are  not  parties  to  a  document,  or 
Who  may  give    their  representatives  in  interest,  may  give 

evidence  of  evidence  of  any  facts  tending  to  show  a 
STtermT^f  contemporaneous  agreement  varying  the 
ioenment.  terms  of  the  document. 

Illustration, 

A  and  B  make  a  contract  in  writing  that  B  shall  sell  A  certain 
itotton,  to  be  paid  for  on  delivery.  At  the  same  time  they  make 
an  oral  agreement  that  three  months'  credit  shall  be  given  to  A« 
This  could  not  be  shown  as  between  A  and  B,  but  it  might  be 
shown  by  C,  if  it  affected  his  interests. 

Ssvingof  provi-        loo.    Nothing  in  this  chapter  contained 

sSSmo^A^  shall  be  taken  to  affect  any  of  the  provi- 

relating  to  sions  of  the  Indian  Succession  Act  (X  of 

wilU.  1865  )  as  to  the  construction  of  wills. 
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PART  111. 

PRODUCTION  AND  EFFECT  OF  EVIDENCE. 

Chapteir  VII.— Of  the  Burden  of  Proof. 

1 01.  Whoever  desires  any  Court  to  give  judgment  as 
_  -  -  -  to  any  legal  right  or  liability  dependent 
Burdeii4)f  proof.  ^^  ^^e  existence  of  facts  which  he  asserts^ 
must  prove  that  those  facts  exist. 

When  a  person  is  bound  to  prove  the  existence  of  any 
fact,  it  is  said  that  the  burden  of  proof  lies  on  that 
person. 

Illustrations, 

(a, )    A  desires  a  Court  to  give  judgment  that  B  shall  be  punished 
for  a  crime  which  A  says  B  has  committed. 
A  must  prove  that  B  has  committed  the  crime. 

(b.)  A  desires  a  Court  to  give  judgment  that  he  is  entitled  to 
certain  land  in  the  possession  of  B,  by  reason  of  facts  which  he 
asserts,  and  which  .6  denies,  to  be  true. 

A  must  prove  the  existence  of  those  facts. 

102.    The  burden  of  proof  in  a  suit  or 
On   whom    proceeding  lies  on  that  person  who  would 
burden  of  proof  •  fail  if  no  evidence  at  all  were  given  on  either 
^^  '     side. 

Illustrations, 

(a. )  A  sues  B  for  land  of  which  B  is  in  possession,  and  which, 
as  A  asserts,  was  left  to  A  by  the  will  of  C,  B's  father. 

If  no  evidence  were  given  on  either  side,  B  would  be  entitled  to 
retain  his  possession. 

Therefore  the  burden  of  proof  is  on  A. 

(b.)    A  sues  B  for  money  due  on  a  bond. 

The  execution  of  the  bond  is  admitted,  but  B  says  that  it  was 
obtained  by  fraud,  which  A  denies. 

If  no  evidence  were  given  on  either  side,  A  would  succeed,  as  the- 
bond  is  not  disputed  and  the  fraud  is  not  proved. 

Therefore  the  burden  of  proof  is  on  B. 

103.  The  burden  of  proof  as  to  any  particular  fact 
ieurden  of  proof  ^*^^  ®^  ^^^  person  who  wishes  the  Court 
88  to  paiti&lar  to  believe  in  its  existence,  unless  it  is  pro- 
^*'  vided  by  any  law  that  the  proof  of  that 

fact  shall  lie  on  any  particular  person. 
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Illustration, 

{a.)  A  prosecutes  B  for  theft,  and  wishes  the  Court  to  believe 
that  B  admitted  the  theft  to  C    A  must  prove  the  admission. 

B  wishes  the  Court  to  believe  that,  at  the  time  in  question,  hb 
was  elsewhere.    He  must  prove  it 

Burden  of  io4«    The  burden  of  proving  any  fact 

proving  fact  to  necessary  to  be  proved  in  order  to  enable 

be  proved  to  any  person  to  give  evidence  of  any  other 

miko  evidence  fact  is  on  the  person  who  wishes  to  givfc 

«d«^i«»We.  such  evidence. 

Illtistrations. 

(a,)  A  wishes  to  prove  a  dying  declaration  by  B.  A  must  prove 
B's  death. 

{b. )    A  wishes  to  prove,  by  secondary  evidence,  the  contents  of 
a  lost  document. 
A  must  prove  that  the  document  has  been  lost 

105.  When  a  person  is  accused  of  any  offence,  the 
burden  of  proving  the  existence  of  circum- 
■  *w  ^^\  stances  bringing  the  case  within  any  of  the 
^,^d  c'omel  G^^^^^l  Exceptions  in  the  Indian  Penal 
within  eicep-  ^^^^j  ^^  within  any  special  exception  or 
tiona,  proviso  contained  in  any  other  part  of 

the  same  Code,  or  in  any  law  defining  the 
offence,  is  upon  him,  and  the  Court  shall  presume  the 
absence  of  such  circumstances. 

Illustrations, 

{a, )  A,  accused  of  murder,  alleges  that,  by  reason  of  unsound- 
ness of  mind,  he  did  not  know  the  nature  of  the  act. 

The  burden  of  proof  is  on  A. 

(3. )    A,  accused  of  murder,  alleges  that,  by  grave  and  sudden 
provocation,  he  was  deprived  of  the  power  of  self-controL 
The  burden  of  proof  is  on  A. 

{c. )  Section  three  hundred  and  twenty-five  of  the  Indian  Penal 
Code  provides  that  whoever,  except  in  the  case  provided  for  by 
section  three  hundred  and  thirty -five,  voluntarily  causes  grievous 
hurt,  shall  be  subject  to  certain  punishments. 

A  is  charged  with  voluntarily  causing  grievous  hurt  under  section 
three  hundred  and  twenty-five. 
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The  burden  of  proving  the  ctrctunstanoes  bringing  the  case  under 
section  three  hundred  and  thirty-five  lies  on  A.    ' 

pnFdenofpronr-    u    106.    When  any  fact  is  especially  within 
■  e  knowledge  of  any  person^  th 
proving  that  fact  is  upon  him. 

Illiistrations. 


pjxxaeD.  OL  pKHT-     1.     It 

ingj  fact  eme^    |})e  knowledge  of  any  person^  the  btuden 
knowledge.  of  p  ^^'^ '  ""  ^'"' 


{a.)  When  a  person  does  an  act  with  some  Intention  other  than 
tiiat  which  the  character  and  circumstances  of  the  act  suggest,  the 
burden  of  proving  that  intention  is  upon  him. 

(df)  A  is  charged  with  travelling  on  a  railway  without  a  ticket. 
The  burden  of  proving  that  he  had  a  ticket  is  on  him. 

Burden  of  prov-  1 07.  When  the  question  is  whether  a 
ing  death  of  man  is  alive  or  dead,  and  it  is  shown  that 
person  k  now  n  jjg  ^35  alive  within  thirty  years,  the  burden 
alive  *wi  thin  ^^  proving  that  be  is  dead  is  on  the  person 
thirty  years.        viho  affirms  it. 

108.  Provided  that  ♦  when  the  question  is  whether  a 

man  is  alive  or  dead,  and  it  is  proved 
^"tiStneSaa  ^^^  ^®  ^^  ^^^  ^*"  heard  of  for  seven 
is^ali^^hohas  T®^*"^  ^y  those  who  would  naturally  have 
not  been  heasd  heard  of  him  if  he  had  been  alive,  the  bur- 
of  for  teven  den  of  proving  that  he  is  alive  is  ♦shifted 
y®***'  to  the  person  who  affirms  it. 

109.  When  the  question  is  whether  persons  are  part- 
Burden  of  proof  »ers,  landlord  and  tenant,  or  principal 
as  to  relation-  and  agent,  and  it  has  been  shown  that  they 
ship  in  the  cases  have  been  acting  as  such,  the  burden  of 
of  partners,  proving  that  they  do  not  stand,  or  have 
landlord  ani  ceased  to  stand,  to  each  other  in  those 
tenant,  prin-  relationships  respectively,  is  on  the  person 
opal  andagent.  who  affirms  it. 

no.    When  the   question  is  whether  any  person  is 

Bnrfenof  Dwwf    ®^"^*'  ^^  anything  of  which  he  is  shown  to 

asUflwiSS^    ^  ^"  possession,  the  burden  of  proving  that 

^         ^'    he  is  not  the  owner,  is  on  the  person  who 

affirms  that  he  is  not  the  owner. 

♦  See  Act  XVIII  of  1872. 
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Pnwf  of  good  ^ '  ^'  Where  there  is  a  question  as  to  the 
feith  in  trans-  ^<^od  faith  of  a  transaction  between  parties, 
actioKs  wlieite  one  of  whom  stands  to  the  other  in  a  posi- 
one  party  is  in  tion  of  active  confidence,  the  burden  of 
ration  of  ac-  proving  the  good  faith  of  the  transaction 
tive  confidence,  is  on  the  party  who  is  in  a  position  of 
active  confidence. 

Illustrations* 

(«.)  The  good  faith  of  a  sale  by  a  client  to  an  attorney  is  in 
question  in  a  suit  brought  by  the  client  The  burden  of  proving 
die  good  faith  of  the  transaction  is  on  the  attorney. 

(b.)  The  good  faith  of  a  sale  by  a  son  just  come  of  age  to  a 
fiather  is  in  question  in  a  suit  brought  by  the  son.  The  burden  of 
proving  tlie  good  £aith  of  the  transaction  is  on  the  father. 

I  iz.    The  fact  that  any  person  was  bom  during  the 

continuance  of  a   valid  marriage  between 

Birth  during    j^jg  mother  and  any  man,  or  within  two 

'P*'?^®'  '^^'l    hundred  and  eighty  days  after  its  dissolu- 

I'^tiL^T  *^°"'  ^®    mother  remaining   unmarried, 

®^        ^'  shall  be  conclusive  proof  that  he  is  the 

legitimate  son  of  that  man,  unless  it  can  be  shown  that 

the  parties  to  the  marriage  had  no  access  to  each  other 

at  any  time  when  he  could  have  been  begotten. 

113.  A  notification  in  the  <?a£re^^&  of  India  that  any 

portion  of  British  territory  has  been  ced- 
Proof  of  cession    ed  to  any  Native  State,  Prince  or  Ruler, 
of  terntoiy.         shall  be  conclusive  proof  that  a  valid  ces- 
sion of  such  territory  took  place  at  the  date  mentioned 
in  such  notification. 

114.  The  Court  may  presume  the  existence  of  any 

fact  which  it  thinks  likely  to  have  happen- 
e  ™^^^    ed,  regard  being  had    to   the   common' 
^wrtaS  &^8.    ^°^'*^^  °^  natural  events,  human  conduct 

and  public  and  private  business,  in  their 
relation  to  the  facts  of  the  particular  case. 

Illiistrations^ 

The  Court  may  presume — 

(a.)  That  a  man  who  is  in  possession  of  stolen  goods  soon  afte^ 
the  theft  is  either  the  thief  or  has  received  the  goods  knowing  them 
to  be  stolen,  unless  he  can  account  for  his  possession ; 
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(3.)  That  an  accomplice  is  unworthy  of  credit,  unless  he  is 
corroborated  in  materkd  particulars ; 

{c. )  That  a  bill  of  exchange,  accepted  or  endorsed,  was  accepted 
or  endorsed  for  good  consideration; 

(</.)  That  a  thing  or  state  of  things  which  has  been  shown  to 
be  in  existence  within  a  period  shorter  than  that  within  which  such 
things  or  states  of  things  usually  cease  to  exist,  is  still  in  existence ; 

{e. )    That  judicial  and  official  acts  have  been  regularly  performed ; 

(/.)  That  the  common  course  of  business  has  been  followed  in 
partictilar  cases ; 

{g,)  That  evidence  which  could  be  and  is  not  produced  would, 
if  produced,  be  unfavourable  to  the  person  who  withholds  it ; 

(A.)  That  if  a  man  refuses  to  answer  a  question  which  he  is 
not  compelled  to  answer  by  law,  the  answer,  if  given,  would  be 
unfavourable  to  him ; 

(f.)  That  when  a  document  creating  an  obligation  is  in  the 
hands  of  tihe  obligor,  the  obligation  has  been  discharged. 

.  But  the  Court  shall  also  have  regard  to  such  facts  as  the  follow- 
ing,  in  considering  whether  such  maxims  do  or  do  not  apply  to  the 
particular  case  before  it : — 

!As  to  Illustration  {ay— A  sheep-keeper  has  in  his  till  a  marked 
rupee  sqon  alter  it  was  stolen,  and  cannot  account  for  its  possession 
specifically,  but  is  continually  receiving  rupees  in  the  course  of  his 
business : 

As  to  illustration  (^)— A,  a  person  of  the  highest  character,  is 
tried  for  causing  a  man's  death  by  an  act  of  negligence  in  arrang- 
ing certain  macSiinery.  B,  a  person  of  equally  good  character,  who 
aUiO  Ipok  part  in  the  arrangement,  describes  precisely  what  was 
done,  and  admits  and  explains  the  common  carelessness  of  A  and 
himself: 

As  to  illustration  (^)--A  crime  is  committed  by  several  persons. 
A,  B  and  C,  three  of  the  criminals,  are  captured  on  the  spot  and 
kiipt  ap^  f^C>m  each  other.  Each  gives  an  account  of  the  crime 
imp1|^ting  D,  and  the  accounts  corroborate  each  other  in  such  a 
ix^ner  as  to  render  previous  concert  highly  improbable  : 

:  As  to  illustration  {c) — A,  the  drawer  of  a  bill  of  exchange,  was  a 
mfOi  <4  t»usines3.  B,  the  acceptor,  was  a  young  and  ignorant  per- 
son, completely  under  A's  influence  : 

As  to  illustration  (<f)— It  is  proved  that  a  river  ran  in  a  certain 
course  five  years  ago,  but  it  is  known  that  there  have  been  floods 
since  that  time  which  might  change  its  course  : 

'  As  to  illustration  (e) — ^A  judicial  act,  the  regularity  of  which  is 
in  question  was  performed  under  exceptional  circumstances  : 
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As  to  illustration  (/)~The  question  is»  whether  a  letter  was 
Kceived.  It  is  shown  to  have  been  posted,  but  the  usual  course  of 
the  post  was  interrupted  by  disturbances  : 

As  to  illustration  {^) — A  man  refuses  to  produce  a  document 
which  would  bear  on  a  contract  of  small  importance  on  which  he 
is  sued,  but  which  might  also  injure  the  feelings  and  reputatioa  of 


As  to  illustration  {A)— A  man  refuses  to  answer  a  question  which 
he  is  not  compelled  by  law  to  answer,  but  the  answer  to  it  might 
cause  loss  to  him  in  matters  unconnected  with  the  matter  in  relation 
|o  which  it  is  asked  : 

As  to  illustration  {i}^A  bond  {is  in  possession  of  the  obU^, 
but  the  drcomstanoes  of  the  case  are  such  that  he  may  have 
stolen  it. 

Chapter  VIII.— Estoppel. 

115.  When  one  person  has,  by  his  declaration,  act  or 

omission,  intentionally  caused  or  permitted 
Estoppel.  another  person  to  believe  a  thing  to  be 

true  and  to  act  upon  such  belief,  neither  he  nor  his 
representative  shall  be  allowed,  in  any  suit  or  proceeding 
between  himself  and  such  person  or  his  representative, 
to  deny  the  truth  of  that  thing. 

Illusiratwn* 

A  intentionally  and  falsely  leads  B  to  believe  that  certain  land 
belongs  to  A,  and  thereby  induces  B  to  buy  and  pay  for  it. 

The  land  afterwards  becomes  the  property  of  A,  and  A  seeks  to 
set  aside  the  sale  on  the  ground  that,  at  the  time  of  the  sale,  he  had 
no  title.     He  must  not  b^  allowed  to  prove  his  want  of  title. 

116.  No  tenant  of  immoveable  property  or  person 

claiming  through  such  tenant,  shall,  during 
imlt-^^^         ^^®  continuance  of  the  tenancy,  be  permit- 
*  ted  to  deny  that  the  landlord  of  such  ten- 

ant had,  at  the  beginning  of  the  tenancy,  a  title  to  such 
immoveable  property  ;  and  no  person  who  came  upon 
,  «,.  any  immoveable  property  by  the  license  of 

andof hcensee    ^j^^       g^^^  j^  possession  thereof,  shall   be 

poBWBBion,  permitted  to  deny  that  such  person  had  a 

title  to  such  possession  at  the  time  when 
such  license  was  given. 
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117.  No  acceptor  of  a  bill  of  exchange  shall  be 
.  permitted  to  deny  that  the  drawer  had 

e^l»^VMrf  authority  to  draw  such  bill  or  to  endorse 
^lULse  b^lM  ^* '  ^^^  ^^^^*  ^^y  bailee  or  licensee  be 
•rikmee.  permitted    to    deny   that   his    bailor  or 

licensor  had,  at  the  time  when  the  bail** 
ment  or  license  conamenced,  authority  to  make  such  bail* 
ment  or  grant  such  license. 

Explanation  (i).-— The  acceptor  of  a  bill  of  exchange 
may  deny  that  the  bill  was  really  drawn  by  the  person 
by  whom  it  purports  to  have  been  drawn. 

Explanation  (2). — If  a  bailee  delivers  the  goods  bailed 
to  a  person  other  than  the  bailor,  he  may  prove  that  such 
person  had  a  right  to  them  as  against  the  bailor. 

Chapter  IX.— Of  Witnesses. 

118.  All  persons  shall  be  competent  to  testify  unless 
.  the  Court  considers  that  they  are  pre- 
Who  may  tw-    vented  from  understanding  the  ^[uestions 

^'  put  to  them,  or  from  giving  rational  an- 

swers to  those  questions,  by  tender  years,  extreme  old 
age,  disease,  whether  of  body  or  mind,  or  any  other 
cause  of  the  same  kind. 

Explanation. — A  lunatic  is  not  incompetent  to  testify^ 
untess  he  is  prevented  by  his  lunacy  from  understanding 
the  questions  put  to  him  and  giving  rational  answers  to 
them. 

119.  A  witness  who  is  unable  to  speak  may  give  his 
D       b  wit      evidence  in  any  other  manner  in  which 

neeseB™  ^  ^^^  make  it  intelligible,  as  by  writing 

or  by  signs  ;  but  such  writing  must  be 
written  and  the  signs  made  in  open  Court.  Evidence  so 
given  shall  be  deemed  to  be  oral  evidence. 

Rubles  to  civil        ^^o.  In  all  civil  proceedings  the  parties 

suit,  and  their  to  the  suit,  and  the  husband  or  wife  of 

wives  OP  liuB-  any  party  to  the  suit,  shall  be  competent 

Husband  op  witnesses.  In  criminal  proceedings  against 

wife  of  person  any  person,  the  husband  or  wife  of  such 

under  crimiiLal  person,  respectively,  shall  be  a  competent 

*"*!•  witness. 
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I2T.    No  Judge  or  Magistrate  shall,  except  upon  the 
Jndcfi    and    special  order  of  some  Court  to  which  he 
JtigiB^tL,        *^  subordinate,  be  compelled  to  answer 
^  any  questions  as  to  his  own  conduct  in 

Court  as  such  Judge  or  Magistrate,  or  as  to  anything 
which  came  to  his  knowledge  in  Court  as  such  Judge  or 
Ms^strate  ;  but  he  may  be  examined  as  to  other  matters 
which  occurred  in  his  presence  whilst  he  was  so  acting. 

Illustrations, 

(a.)  A,  on  his  trial  before  the  Court  of  Session,  says  that  a 
de]»sition  was  improperly  taken  by  B,  the  Magistrate.  B  can> 
not  be  compelled  to  answer  questions  as  to  this,  except  upon  the 
special  order  a  superior  Court 

{d.)  A  is  accused  before  the  Court  of  Session  of  having  given 
&lse  evidence  before  B,  a  Magistrate.  B  cannot  be  asked  -whit  A 
said,  except  upon  the  special  order  of  the  superior  Court 

{c)  A  is  accused  before  the  Court  of  Session  of  attempting  to 
murder  a  police  officer  whilst  on  his  trial  before  B,  a  Sessions  Judge;. 
B  may  be  examined  as  to  what  occurred. 

122.  No  person  who  is  or  has  been  married,  shall  be 

compelled  to  disclose  any  communicatiott 
COTMBtmica-    made  to  him  during  marriage  by  any  per- 
^J^™^'^^^    son  to  whom  he  is  or  has  been  married  ; 
^^^*^  nor  shall  he  be  permitted  to  disclose  any 

such  communication,  unless  the  person  who  made  it,  or ' 
his  representative  in  interest,  consents,  except  in  suits . 
between  married  persons,  or  proceedings  in  which  one 
married  person  is  prosecuted  for  any  crime  committed 
against  the  other. 

123.  No  one  shall  be  permitted  to  give  any  evidence 
_.  derived  from  unpublished  official  records 

affidMrf^Sa^    relating  to  any  affairs  of  State,   except 
*•    with  the  permission  of  the  officer  at  the 
head  of  the  department  concerned,  who  shall  give  or  with- 
hold such  permission  as  he  thinks  fit, 

124.  No  public  officer  shall  be  compelled  to  disclose 
Q^  .  .  communications  made  to  him  in  official 
nicatou^"^^     confidence,  when  he  considers  that  the  pub- 

lie  interests  would  suffer  by  the  disclosure^ 
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125.  No  Magistrate  or  Police  officer 
—  I?^™!*^®^  shall  be  compelled  to  say  whence  he  got 
8km  of  o£fenoes.  Any  information  as  to  the  commission  of 
any  offence,*  and  no  Revenue-officer  shall 
be  compelled  to  say  whence  he  got  any  information  as 
to  the  commission  of  any  offence  against  the  public 
revenue. 

Explanatiolu — *  Revenue  officer  ^  in  this  section  means 
any  officer  employed  in  or  about  the  business  of  any 
branch  of  the  public  revenue. 

126.    No  barrister,  attorney,  pleader  or  vakil,  shall  at 
_^.    ,  any  time  be  permitted,  unless  with  his 

cpm2uB?c2-    client's  express  consent,  to  disclose   any 
tibns.  communication  made  to  him  in  the  course 

and  for  the  purpose  of  his  employment  as 
such  barrister,  pleader,  attorney  or  vakil,  by  or  on  behalf 
of  his  client,  or  to  state  the  contents  or  condition  of  any 
document  with  which  he  has  become  acquainted  in  the 
course  and  for  the  purpose  of  his  professional  employ- 
ment, or  to  disclose  any  advice  given  by  him  to  his 
client  in  the  course  and  for  the  purpose  of  such  employ- 
ment: 

Provided  that  nothing  in  this  section  shall  protect  from 
•disclosure — 

(i)  Any  such  communication  made  in  furtherance  of 
any  illegal  t  purpose  ; 

(2)  Any  fact  observed  by  any  barrister,  pleader, 
attorney  or  vakil,  in  the  course  of  his  employment  as 
such,  showing  that  any  crime  or  fraud  has  been  commit- 
ted since  the  commencement  of  his  employment. 

It  is  immaterial  whether  the  attention  of  such  barris- 
ter, pleader,  t  attorney  or  vakil  was  or  was  not  directed 
to  such  fact  by  or  on  behalf  of  his  client. 

Explanation,— Tlkt  obligation  stated  in  this  section 
continues  after  the  employment  has  ceased. 

Illustrations, 

{a.)  A,  a  client,  says  to  B,  an  attorney — "I  have  commitled 
forgery,  and  1  wish  you  to  defend  me." 

*  See  Act  III  of  1887.  f  See  Act  XVIII  of  187a. 
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As  the  defence  of  a  man  known  to  be  guilty  is  not  a  criminal 
pupose,  this  communication  is  protected  from  disclosure. 

(3.  >  A,  a  client,  says  to  B,  an  attorney—'  I  wish  to  obtain 
possession  of  property  by  the  use  of  a  forged  deed  on  which  I 
request  you  to  sue.' 

This  communication,  being  made  in  furtherance  of  a  criminal 
purpose,  is  not  protected  from  disclosure. 

(ftj  A,  being  charged  ynih  embezzlement,  retains  B,  an  attorney, 
to  defend  him.  In  the  course  of  the  proceedings,  6  observes  that 
an  entry  has  been  made  in  A's  account-book,  cha^ng  A  with  the 
fciun  said  to  have  been  embezzled,  which  entry  was  not  in  the  book 
at  the  commencement  of  his  employment 

This  being  a  fact  observed  by  B  in  the  course  of  his  employment, 
showing  that  a  fraud  has  been  committed  since  the  commencement 
of  the  proceedings,  it  is  not  protected  from  disclosure. 

.  127.    The   provisions    of  section    one. 

I  to^  ™  J^  hundred  and  twenty-six  shall  apply  to  inler- 

mtna  ftc^     "  preters,  and  the  clerks  or  servants  of  barris- 

^^      '     '  ters,  pleaders,  attorneys,  and  vakils. 

128.  If  any  party  to  a  suit  gives  evidence  therein  at 
his  own  instance  or  otherwise,  he  shall  not 

•  S^T  ^^  deemed  to  have  consented  thereby  to 

hnteerinJ  evi-  ^^^^  disclosure  as  is  mentioned  in  section 
^^^^  ring  -  ^^^  hundred  and  twenty-six  ;  and  if  any 
party  to  a  suit  or  proceeding  calls  any 
such  barrister,  pleader,*  attorney  or  vakil  as  a  witness, 
he  shall  be  deemed  to  have  consented  to  such  disclosure 
only  if  he  questions  such  barrister,  attorney  or  vakil  on 
inatters  which,  but  for  such  question,  he  would  not, be  at 
liberty  to  disclose. 

129.     No  one  shall  be  compelled  to  disclose  to  the 
Co  fid    f  1     ^^^^^    ^^y    confidential    communication 
cwnm^Sions    ^^^^^  ^^^  taken  place  between   him   and 
with  legsd  ad-     ^^^  \egal  professional  adviser,  unless  he 
Tijere.  offers  himself  as  a  witness,  in  which  case 

he  may  be  compelled  to  disclose  any  such 
communications  as  may  appear  to  the  Court  necessary  to 
^  known  in  order  to  explain  any  evidence  which  he  has 
given,  but  no  others. 

*  See  Act  XVIII  of  1872. 
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130.    No  witness  who  is  not  a  party  to  a  suit  shall   be 
-j,^    . .       «    compelled  to  produce  his  title-deeds  to  any 
tiund^'^of    P'^operty,  or  any  document  in  virtue  of 
witnewnot  a    ^^^^^  ^®  ^^^^^  ^"Y  property  as  pledgee  or^ 
■Motj,  mortgagee,  or  any  document  the  produc- 

tion of  which  might  tend  to  criminate  him, 
unless  he  has  agreed  in  writing  to  produce  them  with  the 
person  seeking  the  production  of  such  deeds  or  some 
person  though  whom  he  claims. 

Production  of  '31-    No  one  shall  be    compelled    to 

documents  produce    documents    m    his    possession, 

'wiuch  a^her  which  any  other  person  would  be  entitled 

p^o?8^e 8 8 ion^  ^o  refuse  to  produce  if  they  were  in  his 

conld  refmie  to  possession,  unless  such    last    mentioned 

produce.  person  consents  to  their  production. 

132.  A  witness  shall  not  be  excused  from  answering 
Witness  not    any  question  as  to  any  matter  relevant  to 

excused  from  ^^e  matter  in  issue  in  any  suit  or  in  any 
answering  on  civil  or  criminal  proceeding,  upon  the 
ground  that  ground  that  the  answer  to  such  question 
answer  willisri-  will  criminate,  or  may  tend  directly  or  in- 
minate.  direcdy  to  criminate,  such  witness,  or  that 

it  will  expose,  or  tend  directly  or  indirectly  to  expose, 
such  witness  to  a  penality  or  forfeiture  of  any  kind  ; 

Provided  that  no  such  answer,  which  a  witness  shall  be 
p^^  compelled  to  give,  shall  subject  him  to  any 

rrtmso.  arrest  or  prosecution,  or  be  proved  against 

him  in  any  criminal  proceeding,  except  a  prosecution  for 

giving  felse  evidence  by  such  answer. 

133.  An  accomplice  shall  be  a  competent  witness 
AccuniDlMfi        against  an  accused  person ;  and  a   con- 

fxampim,  viction  is  not  illegal  merely  because  it 
proceeds  upon  the  uncorroborated  testimony  of  an 
accomplice. 

Number  of  134.  No  particular  number  of  witnesses 
witnesses.  shall  in  any  case  be  required  for  the  proof 

of  any  fact. 
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Chapter  X.->Of  the  Examination  of  Witnessed 

135.  The  order  in  which  witnesses  are  produced  and 
Order  dE  pro-    examined  shall  be  regulated  by  the  law 

dnctioii  and  ex-  and  practice  for  the  time  being  relating 
aminatioD  0  f  to  civil  and  criminal  procedure  respectively, 
witnesses.  and,  in  the  absence  of  any  such  law,  by 

the  discretion  of  the  Court. 

136.  When  either  party  proposes  to  give  evidence  of 
Judge  to  de-    a^y  fact,  the  Judge  may  ask  the  party 

cide  as  to  ad-  proposing  to  give  the  evidence  in  what  man- 
missilHlity  0  f  ner  the  alleged  fact,  if  proved,  would  be 
evidenoe.  relevant ;  and  the  Judge  shall  admit  the 

evidence  if  he  thinks  that  the  fact,  if  proved,  would  be 
relevant,  and  not  otherwise. 

If  the  fact  proposed  to  be  proved  is  one  of  which 
evidence  is  admissible  only  upon  proof  of  some  other 
fact,  such  last-mentioned  fact  must  be  proved  before 
evidence  is  given  of  the  fact  first  mentioned,  unless  the 
party  undertakes  to  give  proof  of  such  fact  aod  the  Court 
is  satisfied  with  such  undertaking. 

If  the  relevancy  of  one  alleged  fact  depends  upon 
another  alleged  fact  being  first  proved,  the  Judge  may, 
in  his  discretion,  either  permit  evidence  of  the  first  fact 
to  be  given  before  the  second  fact  is  proved,  or  require 
evidence  to  be  given  of  the  second  fact  before  evidence 
is  given  of  the  first  fact. 

Illustrations, 

{a,)  It  is  proposed  to  prove  a  statement  about  a  rderant  fact  by 
a  person  alleged  to  be  dead,  which  statement  is  relevant  under  sec- 
tion thirty-two. 

The  fact  that  the  person  is  dead  must  be  proved  by  the  person 
proposing  to  prove  the  statement,  before  evidence  is  given  of  the 
statement 

{i,)  It  is  proposed  to  prove,  by  a  copy,  the  contents  of  a  docu- 
ment said  to  be  lost. 

The  ficict  that  the  original  is  lost  must  be  proved  by  the  peison 
proposing  to  produce  the  copy*  before  the  copy  is  produced. 

{c, )  A  is  accused  of  receiving  stolen  property  knowing  it  to  haw 
been  stolen. 
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It  is  proposed  to  prove  that  he  denied  the  possession  of  the  pr» 
perty. 

The  relevancy  of  the  denial  depends  on  the  identity  of  the  pn> 
perty.  The  Court  may,  in  its  discretion,  either  require  the  proper^ 
to  be  identified  before  the  denial  of  the  possession  is  proved,  or  ped^ 
mit  the  denial  of  the  possession  to  be  proved  before  the  property  ^ 
identified. 

{d, )  It  is  proposed  to  prove  a  fact  (A)  which  is  said  to  have  he^ 
the  cause  or  effect  of  a  fact  in  issue.  There  are  several  intennecliaii 
facts  (B,  C  and  D)  which  must  be  shown  to  exist  before  the  fact  (A| 
can  be  regarded  as  the  cause  or  effect  of  the  fact  in  issue;.  Xbfl 
Court  may  either  permit  A  to  be  proved  before  B,  C  or  D  is  prove«^ 
or  may  require  proof  of  B,  C  and  D  before  permitting  proof  of  A- 

_      .    ..  137.    The  examination  of  a  witness  by 

•n  S^  the  party  who  calls  him  shall  be  called  his 

*  ■       •  examination-in-chief. 

The  examination  of  a  witness  by  the' 
Cro8s-eiami-    adverse  party  shall  be  called  his  cross- 
^  ^^^'  examination. 

The  examination  of  a   witness,    subsequent    to    the 
cross-examination     by     the    party     who 
Re-eiamina-    called  him,  shall  be  called  his  re-examina- 
*'°"-  tion. 

Order  of  ei-  ^3^'    Witnesses  shall  be  first  examined- 

aminations.  in-chief,   then    (if   the  adverse  party   so 

Direction  of  re-  desires  )    cross-examined,    then    (  if    the 

examination.  party  calling  him  so  desires  )  re-examined. 

The  examination  and  cross-examination  must  relate  to 
relevant  facts,  but  the  cross-examination  need  not  be 
confined  to  the  facts  to  which  the  witness  testified  on  his 
examination-in  -chief. 

The  re-examination  shall  be  directed  to  the  explanation 
of  matters  referred  to  in  cross-examination  ;  and  if  new 
matter  is,  by  permission  of  the  Court,  introduced  in  re- 
examination, the  adverse  party  may  further  cross-examine 
upon  that  matter. 

Cross-eiamina-  I39«  A  person  summoned  to  produce  a 
tion  of  person  document  does  not  become  a  witness  by 
called  to  produce  the  mere  fact  that  he  produces  it,  and 
a  document.  cannot  be  cross-examined  unless  and  until 
be  is  called  as  a  witness. 
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Witnessea  to  '^Q-  Witnesses  to  character  may  be 
character.  cross-examined  and  re-examined. 

T^.  141.    Anyquestionsuggestingtheanswer 

ti^*^^^^***"    ^h*ch  the  person  patting  it  wishes  or  ex- 
pects to  receive,  is  called  a  leading  qaestion. 

142.  Leading  questions  must  not,  if  ob- 
mMtnot  b  e  J^^*®^  *°  ^V  *^®  adverse  party,be  asked  in 
^^  an  examination-in-chie(  or  in  a  re-exami- 

nation, except  with  the  permission  of  the 
Court. 

The  Court  shall  permit  leading  questions  as  to  matters 
which  are  introductory  or  undisputed,  or  which  have,  in 
its  opinion,  been  already  sufficiently  proved. 

Wlien  they  143.  Leading  questions  may  be  asked 
maybe  aeked.       in  cross-examination. 

144.  Any  witness  may  be  asked,  whilst  under  exami- 
nation,  whether   any  contract,  grant  or 

B^denceasto  ^^^^^  disposition  of  property,  as  to  which 
mtterBinwni.  he  is  giving  evidence,  was  not  contained 
^'  in  a  document,  and  if  he  says  that  it  was, 

or  if  he  is  about  to  make  any  statement  as  to  the  contents 
of  any  document,  which,  in  the  opinion  of  the  Court, 
ought  to  be  produced,  the  adverse  party  may  object  to 
such  evidence  being  given  until  such  document  is  pro- 
duced, or  until  facts  have  been  proved  which  entitle  the 
party  who  called  the  witness  to  give  secondary  evidence 
of  it 

Explanation. — ^A  witness  may  give  oral  evidence  of 
statements  made  by  other  persons  about  the  contents  o£ 
documents  if  such  statements  are  in  themselves  relevant 
&cts. 

Illustration. 

The  question  is,  whether  A  assaulted  B. 

C  deposes  that  he  heard  A  say  to  D— 'B  wrote  a  letter  accus>^ 
ing  me  of  theft,  and  I  will  be  revenged  on  him.'  This  statement  is 
relevant,  as  showing  A's  motive  for  the  assault,  and  evidence  may^ 
be  given  of  it,  though  no  other  evidence  is  given  about  the  letter. 
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145.  A  witness  may  be  cross-examined  as  to  previous 
Cross-exami-  statements  made  by  him  in  writing  or  re- 
nation  as  to  pre-  duced  into  writing,  and  relevant  to  matters 
vions  state-  in  question,  without  such  writing  being 
meats  in  writ-  shown  to  him,  or  being  proved  ;  but  if  it  is 
•inST-  intended  to  contradict  him  by  the  writing, 

his  attention  must,  before  the  writing  can  be  proved,  be 
called  to  those  parts  of  it  which  are  to  be  used  for  the 
purpose  of  contradicting  him. 

146.  When  a  witness  is  cross-examined, 
lailfid  '              he  may  in  addition  to  the  questions  here- 
^examiiiti^    inbefore  referred  to,  be  asked  any  ques- 
tions which  tend 

(i)    to  test  his  veracity  ; 

(2).  to  discover  who  he  is  and  what  is  his  position  in 
life,  or 

(3)  to  shake  his  credit,  by  injuring  his  character,  al- 
though the  answer  to  such  questions  might  tend  directly 
or  indirectly  to  criminate  him,  orjmight  expose  or  tend  di- 
rectly or  indirectly  to  expose  him  to  a  penalty  or  forfeiture. 

147.  If  any  such  question  relates  to  a 
to  bTw^SS  "^^"^^  relevant  to  the  suit  or  proceeding, 
toaMwer             ^^^  provisions  of  section  one  hundred  and 

thirty-two  shall  apply  thereto. 

148.  If  any  such  question  relates  to  a  matter  not  rele- 
vant to  the  suit  or  proceeding,  except  in 
Court  to  deeide  go  far  as  it  affects  the  credit  of  the  witness 
^  l2  kS  *y  injuring  his  character,  the  Court  shaU 
«»S^i.*«*Lf  decide  whether  or  not  the  witness  shall  be 
ness  compelled  compelled  to  answer  it,  and  may,  if  it 
to  answer.  thinks  fit,  warn  the  witness  that  he  is  not 

obliged  to  answer  it.  In  exercising  its 
discretion,  the  Court  shall  have  regard  to  the  following 
considerations  : — 

(1.)  Such  questions  are  proper  if  they  are  of  such  a 
pature  that  the  truth  of  the  imputation  conveyed  by  them 
would  seriously  affect  the  opinion  of  the  Court  as  to  the 
credibility  of  the  witness  on  the  matter  to  which  he 
testifies  : 
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(2.)  Such  questions  are  improper  if  the  imputation 
which  they  convey  relates  to  matters  so  remote  m  time, 
or  of  such  a  character,  that  the  truth  of  the  imputation 
would  not  affect,  or  would  affect  in  a  slight  degree,  tne 
opinion  of  the  Court  as  to  the  credibility  of  the  witness 
on  the  matter  to  which  he  tesifies  : 

(3.)  Such  questions  are  improper  if  there  is  a  great 
disproportion  between  the  importance  of  the  imputation 
made  against  the  witness's  character  and  the  importance 
of  his  evidence  : 

(4.)  The  Court  may,  if  it  sees  fit,  draw,  from  the 
witness's  refusal  to  answer,  the  inference  that  the  answer 
if  given  would  be  unfavourable. 

Question  not  to  149.  No  such  question  as  is  referred 
be  uked  with-  to  in  section  one  hundred  and  forty-eight 
out  reasonable  ought  to  be  asked,  unless  the  person  ask- 
groTuids.  ing  it  has  reasonable  grounds  for  thinking 

that  the  imputation  which  it  conveys  is  well-founded. 
Illustrations. 

{a,)  A  barrister  is  instructed  by  an  attorney  or  vakil  that  an 
important  witness  is  a  dakait.  This  is  a  reasonable  ground  for 
asking  the  witness  whether  he  is  a  dakait. 

{6. )  A  pleader  is  informed  by  a  person  in  Court  that  an  im- 
portant witness  is  a  dakait.  The  informant,  on  being  questioned 
by  the  pleader,  gives  satisfactory  reasons  for  his  statement.  This  is 
a  reasonble  ground  for  asking  the  witness  whether  he  is  a  dakait. 

(c. )  A  vdtness,  of  whom  nothing  whatever  is  known,  is  asked  at 
random  whether  he  is  a  dakait  There  are  here  no  reasonable 
grounds  for  the  question. 

(d.)  A  witness,  of  whom  nothing  whatever  is  known,  being 
questioned  as  to  his  mode  of  life  and  means  of  living,  gives  un- 
statisfactory  answers.  This  may  be  a  reasonable  ground  for  asking 
him  if  he  is  a  dakait. 

150.  If  the  Court  is  of  opinion  that  any  such  question 
Procedure  of  ^^  asked  without  reasonable  grounds,  it 
Court  in  caae  of  "^^Y*  if  **  was  asked  by  any  barrister^ 
question  being  pleader,  vakil  or  attorney,  report  the  cir- 
asked  without  cumstances  of  the  case  to  the  High  Court 
r  e  as  0  n  ah  le  or  other  authority  to  which  such  barrister, 
gromida.  pleader,  vakil  or  attorney  is  subject  in  the 

exercise  of  his  profession. 
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151.    The  Court  may  forbid  any  questions  or  inquiries 
which  it  regards  as  indecent  or  scandalous 
Indecent  and    although  such  questions  or  inquiries   may 
Bcandalou8     have  some  bearing  on  the   questions  be- 
quertions.  ^^^^  ^^le  Court,  unless  they  relate  to   facts 

in  issue,  or  to  matters  necessary  to  be  known  in  order 
to  determine  whether  or  not  the  facts  in  issue  existed. 

152.    The  Court  shall  forbid  any  question 

t    d  d  to^  St    ^^^^^  appears  to  it  to  be  intended  to  insult 

or^lumoy  ^^        or  annoy,  or  which,  though  proper  in  itself 

^'  appears  to  the  Court  needlessly  offensive 

in  form. 

153  When  a  witness  has  been  asked  and  has  answer- 
Exclusion  of  ^  ^"y  question  which  is  relevant  to  the 
evidence  to  con-  inquiry  only  in  so  far  as  it  tends  to  shake 
tradict  ansy'ers  his  credit  by  injuring  his  character,  no 
to  qnestions  evidence  shall  be  given  to  contradict  him  ; 
testing  veracity,  but  if  he  answers  falsely,  he  may  after- 
wards be  charged  with  giving  false  evidence. 

Exception  i. — If  a  witness  is  asked  whether  he  has 
been,  previously  convicted  of  any  crime  and  denies  it, 
evidence  may  be  given  of  his  previous  conviction. 

Exception  2. — If  a  witness  is  asked  any  question  tend- 
ing to  impeach  his  impartiality,  and  answers  it  by  deny- 
ing the  facts  suggested,  he  may  be  contradicted. 

Illustrations. 

{a. )  A  claim  against  an  underwriter  is  resisted  on  the  ground  of 
fraud. 

The  claimant  is  asked  whether,  in  a  former  transaction,  he  had 
not  made  a  fraudulent  claim.     He  denies  it. 

Evidence  is  offered  to  show  that  he  did  make  such  a  claim. 

The  evidence  is  inadmissible. 

{d.)  A  witness  is  asked  whether  he  was  not  dismissed  from  a 
situation  for  dishonesty.     He  denies  it. 

Evidence  is  ofiered  to  show  that  he  was  dismissed  for  dishonesty. 

The  ovidencei  s  not  admissible. 

{c.)    A  affirms  that  on  a  certain  day  he  saw  B  at  Lahore. 

A  is  asked  whether  he  himself  was  not  on  that  day  at  Calcutta. 
He  denies  it 

Evidence  is  offered  to  show  that  A  was  on  that  day  at  Calcutta, 
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The  evidence  is  admissible,  not  as  contradicting  A  on  a  fsict 
which  affects  his  credit,  but  as  contradicting  the  alleged  fact  that  B 
was  seen  on  the  day  in  question  in  Lahore. 

In  each  of  these  cases  the  witness  might,  if  his  denial  was  ialse, 
be  charged  with  giving  false  evidence. 

(d. )  A  is  asked  whether  his  family  has  not  had  a  blood  feud  with 
the  family  of  B  against  whom  he  gives  evidence. 

He  denies  it  He  may  be  contradicted  on  the  ground  that  the 
question  tends  to  impeach  his  impartiality. 

154.     The  Court  may,  in  its  discretion,   permit  the 
Question     by    person   who  calls  a  witness  to  put  any 
party  to  his  own    questions  to  him  which  might  be  put  in 
witness.  cross-examinsltion  by  the  adverse  parly. 

155.  The  credit  of  a  witness  may  be 
credir^rwS^  impeached  in  the  following  ways  by  the 
nesB.  °  '  ^^^^^se  party,  or,  with  the  consent  ot  the 
Court,  by  the  party  who  calls  him  : — 
(i.)  By  the  evidence  of  persons  who  testify  that  they, 
from  their  knowledge  of  the  witness,  believe  him  to  be 
unworthy  of  credit ; 

(2.)  By  proof  that  the  witness  has  been  bribed,  or  haS 
accepted  *  the  offer  of  a  bribe,  or  has  received  any  other 
corrupt  inducement  to  give  his  evidence  ; 

(3.)  By  proof  of  former  statements  inconsistent  with 
.  any  part  of  his  evidence  which  is  liable  to  be  contradicted; 

(4.)  When  a  man  is  prosecuted  for  rape  or  an  attempt 
to  ravish,  it  niay  be  shown  that  the  prosecutrix  was  of 
generally  immoral  character. 

Explanation, — ^A  witness  declaring  another  witness  to 
be  unworthy  of  credit  may  not,  upon  his  examination-in- 
chief^  give  reasons  for  his  belief  but  he  may  be  asked  his 
reasons  in  cross-examination,  and  the  answers  which  he 
gives  cannot  be  contradicted,  though,  if  they  are  false,  he 
may  afterwards  be  charged  with  giving  false  evidence* 

Illustrations, 

{a.)    A  sues  B  for  the  price  of  goods  sold  and  delivered  to  B. 
Csays  that  he  delivered  the  goods  to  B. 

Evidence  is  opered  to  show  that,  on  a  previous  occasion,  he  said 
that  he  had  not  delivered  the  goods  to  B. 


*  See  A(?t  XVin  of  187a 
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The  evidence  is  admissible. 

(^.)  A  ts  indicted  for  the  murder  of  B. 

C  says  that  B,  when  dying,  declared  that  A  had  given  B  the 
wound  of  which  he  died. 

Evidence  is  offered  to  show  that,  on  a  previous  occasion,  C  said 
that  the  wound  was  not  given  by  A  or  in  his  presence. 
The  evidence  is  admissible. 

156.  When  a  witness  whom  it  is  intended  to  corrobo- 
QnertioEstend-  rate  gives  evidence  of  any  relevant  fact, 
iiig  to  corrobo-  he  may  be  questioned  as  to  any  other  cir- 
rate  evidence  of  cumstances  which  he  observed  at  or  near 
relevant  fact,  to  the  time  or  place  at  which  such  relevant 
admissible.  fact  occurred,  if  the  Court  is  of  opinion 

that  such  circumstances,  if  proved,  would  corroborate  the 
testimony  of  the  witness  as  to  the  relevant  fact  which  he 
testifies. 

Illustration, 

A,  an  accomplice,  gives  an  account  of  a  robbery  in  which  he  took 
part.  He  describes  various  incidents  unconnected  with  the  robbery 
which  occurred  on  his  way  to  and  from  the  place  where  it  was 
committed. 

Independent  evidence  of  these  facts  may  he  given  in  order  to 
corroborate  his  evidence  as  to  the  robbery  itself. 

Former  state-  '57«     In  order  to  corroborate  the  testi- 

ments  of  wit-  w^ony  of  a  witness,  any  former  statement 

n  e  8  8  may  be  made  by  such  witness  relating  to  the  same 

proved  to  corro-  fact,  at  or  about  the  time  when  the  fact 

borate     later  took  place,  or  before  any  authority  legally 

testimony  as  to  competent  to  investigate  the  fact,    may 

same  fact.  be  proved. 

158.  Whenever  any  statement,  relevant  under  section 
wviatmattAra  ^^i^^ty-two  or  thirty-three,  is  proved,  all 
maj  be  pTOvS  matters  may  be  proved,  either  in  order  to 
in  connection  contradict  or  to  corroborate  it,  or  in  order 
8taten?ent^  refe-  ^^  impeach  or  confirm  the  credit  of  the 
vjuttt  under  sec-  person  by  whom  it  was  made,  which  might 
tion  32  or  33.  have  been  proved  if  that  pe»on  had  been 
called  as  a  witness  and  had  denied  upon 
cross-examination  the  truth  of  the  matter  suggested. 
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159.    A  witness  may,  while  under  examination,  refresh 
his  memory  by  referring  to  any  writinr 
Bef  resiling    ^lade  by  himself  at  the  time  of  the  trans- 
memory,  action  concerning  which  he  is  questioned, 
or  so  soon  afterwards  that  the  Court  considers  it  likely 
that  the  transaction  was  at  that  time  fresh  in  his  memory, 
llie-  witness  may  also  refer  to  any  such  writing  made 
by  any  other  person,  and  read  by  the  witness  within  the 
time  aforesaid,  if  when  he  read  it  he  knew  it  to  be  correct 
Whenever  a  witness  may  refresh  his  memory  by  refer- 
ence  to  any  document,  he  may,  with  the 
when  witness    permission  of  the  Court,  refer  to  a  copy 
^"Ls^enTto    °^  ^"^^  document  :  Provided  the  Court  be 
nfieshmemoiy.    satisfied  that  there  is  sufficient  reason  for 
the  non-production  of  the  original 
An  expert  may  refresh  his  memory  by  reference  to 
professional  treatises. 

_^  160.    A  witness   may    also   testify   to 

-^/r°^^  .  facts  mentioned  in  any  such  document  as 
docmne^mcn"  *^  mentioned  in  section  one  hundred  and 
tionedinsection  ^fty-nine,  although  he  has  no  specific 
159.  recollection  of  the  facts  themselves,  if  he 

is  sure  that    the    facts    were    correctly 
recorded  in  the  document. 

Illustration* 

A  book-keeper  may  testify  to  facts  recorded  l^  him  in  books 
regularly  kept  in  the  course  of  business,  if  he  knows  that  the  books 
were  correctly  ki^t»  although  he  has  forgotten  the  particular  trans- 
actions entered. 

Kffht  f  lui  '^'*  ^y  writing  referred  to  under  the 
v^eparWasto  P^^^isions  of  the  two  last  preceding  sec- 
writinTSedta  t«>ns  «nust  be  produced  and  shown  to 
refresh  me-  *"®  adverse  party  if  he  requires  it ;  such 
aiory.  party  may,  if  he  pleases,  cross-examine 

the  witness  thereupon. 
162.    A  witness  summoned  to  produce  a  document 
Prodnct'      f    ^^^^>  '^  ^^  ^^  ^"  ^*^  possession  or  power, 
docmnente^^"       bring  it  to  Court,  notwithstanding  any  ob- 
jection which  there  may  be  to  its  produc- 
tion or  to  its  admissibility.    The  validity  of  any  such 
objection  shall  be  decided  on  by  the  Court. 
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The  Court,  if  it  sees  fit,  may  inspect  the  docuixient, 
unless  it  refers  to  matters  of  State,  or  take  other  evidence 
to  enable  it  to  determine  on  its  admissibility. 

'    If  for  such  a  purpose  it  is  necessary  to  cause  any  docu- 
ment  to  be  translated,  the  Court  may,  if  it 
TrattBlationof    ^^^^^^^  g^^  ^jirgct  the  translator  to  keep  the 
aoomnenw.  contents  secret,  unless  the  document  is 

to  be  given  in  evidence  :  and  if  the  interpreter  disobeys 
^uch  direction,  he  shall  be  held  to  have  committed  an 
offence  under  sectioi^  one  hundred  and  sixty*six  of  the 
Indian  Penal  Code. 

163.    When  a  party  calls  for  a  document 

Giving,  as  evi-    ^j^jdj  he  has  given  the  other  party  notice 

ment  called  for  produce,   and   such   document  is  pro* 

iindpradncedon    duced  and  inspected  by  the  party  calling 

j^qUqq^  for  its  production,  he  is  bound  to  give  it  as 

evidenceiftheparty  producing  it  requires 

him  to  do  so. 

•  Usinff.asevi-  ^^4-  When  a  party  refuses  to  produce 
denc^,  of  docu-  ^  document  which  he  has  had  notice  to 
ment'  produc-  produce,  he  cannot  afterwards  use  the 
tion  of  which  document  as  evidence  without  the  consent 
was  refused  on  of  the  other  p^rty  or  the  order  of  the 
notice.  Court. 

]  Illustration, 

A  sues  B  on  an  agreement  and  gives  B  notice  to  produce  it.  At 
Jhe  trial,  A  cajls  for  the  document  and  B  refuses  to  produce  it.  A 
gives  secondary  evidence  of  its  contents.  B- seeks  to  prpduce  the 
document  itself  to  contradict  the  secondary  evidence  given  by  A,  or 
in  order  to  show  that  the  agreement  is  not  stamped.  He  cannot 
(lo  so. 

165.  The  Judge  may,  in  order  to  discover  or  to  obtain 
proper  proof  of  relevant  facts,   ask  any 

Judge's  power  question  he  pleases,  in  any  form,  at  any 
J;p  put  questions  ^ime,  of  any  witness,  or  of  the  parties, 
oro;:derproduc. .  ^^^^^  ^^^  f^^^  relevant  or  irrelevant  ;  and 

•  ^-'  may  order,  the  production  of  any  docu- 
ment .01;  thing- :.  and  neither  the  parties  nor  their  agents 
t>baU  be  entitled^ to  make  any  abjection  to  any    sudu 
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question  or  order,  nor,  without  the  leave  of  the  Court, 
to  cross-examine  any  witness  upon  any  answer  given  in 
reply  to  any  such  question  : 

Provided  that  the  judgment  must  be  based  upon  facts 
declared  by  this  Act  to  be  relevant,  and  duly  proved  : 

Provided  also  that  this  section  shall  not  authorize  any 
Judge  to  compel  any  witness  to  answer  any  question,  or 
to  produce  any  document  which  such  witness  would  be 
entitled  to  refuse  to  answer  or  produce  under  sections 
one  hundred  and  twenty-one  to  one  hundred  and  thirty- 
one  both  inclusive,  if  the  question  were  asked  or  the 
document  were  called  for  by  the  adverse  party ;  nor 
shall  the  Judge  ask  any  question  which  it  would  be 
improper  for  any  other  person  to  ask  under  sections 
one  hundred  and  forty-eight  or  one  hundred  and  forty- 
nine  ;  nor  shall  he  dispense  with  primary  evidence  of  any 
document,  except  in  the  cases  hereinbefore  excepted. 

166.     In  cases  tried  by  jury  or  with  assessors,  the  jury 

or  assessors  may  put  any  questions  to  the 

Power  of  jury    witnesses,  through  or  by  leave  of  the  Judge, 

'p^ttSo^     -}!!<^!:  *«  J".<^F^  i>'"^«'f  "•'g^"  p*^'  ^^ 

^  ^  which  he  considers  proper. 


Chapter  XI.— Of  Improper  Admission  and  Rejec- 
tion OF  Evidence. 

167.  The  improper  admission  or  rejection  of  evidence 
f  •  1  f  s^^^^  ^^*  ^^  ground  of  itself  for  a  new  trial 
HO  new  trial  for  ^j.  reversal  of  any  decision  in  any  case,  if 
ZTr^'l^e'c-  '^  shall  appear  to  the  Court  before  which 
tionofevitoce.  such  objection  is  raised  that,  independent- 
ly of  the  evidence  objected  to  and  admitted, 
there  was  sufficient  evidence  to  justify  the  decision,  or 
that,  if  the  rejected  evidence  had  been  received,  it  ought 
not  to  have  varied  the  decision. 
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SCHEDULE. 

ENACTMENTS   REPEALED. 

[See- Section  2.] 


Knmber  and 
year. 


Title. 


Extent  of 
repeal. 


Stat  26  Geo. 
Ill,  cap.  57. 


Stat  14  &  15 
Vic  cap.  99. 

AetXVofx853 

Act  XIX  of 
1853 

Act  II  of  185s 

Act  XXV   of 
1861 

Act  I  of  1868 


For  the  farther  regulation  of  the  trial 
of  persons  accused  of  certain  offences 
committed  in  the  East  Indies ;  for  re- 
pealing so  much  of  an  Act,  made  in 
the  twenty-fourth  year  of  the  reign  of 
his  present  Majesty  (intituled  'An  Act 
for  the  better  regulation  and  manage- 
ment of  the  affairs  of  the  Blast  India 
Company,  and  of  the  British  posses- 
sions in  India,  and  for  establishing 
a  court  of  judicature  for  the  more 
speedy  and  effectual  trial  of  persons 
accused  of  offences  committed  in  the 
East  Indies' ),  as  requires  the  servants 
of  the  East  India  Company  to  deliver 
inventories  of  theirestates  and  effects; 
for  rendering  the  laws  more  effectual 
against  persons  unlawfully  resorting 
to  the  East  Indies ;  and  for  the  more 
easy  proof,  in  certain  cases,  of  deeds 
and  writings  executed  in  Great  Bri- 
tain or  India. 
To  amend  the  Law  of  Evidence 


To  amend  the  Law  of  Evidence 


Toamend  the  Law  of  Evidence  in  the 
Civil  Courts  of  the  East  India  Com- 
pany in  the  Bengal  Presidency. 
For  the  further  miprovement  of  the 
law  of  Evidence. 

For  simplifying  the  Procedure  of  the 
Courts  of  Criminal  Judicature  not 
established  by  Royal  Charter. 
The  General  Clauses' Act,  1868 


Seeiion  thlrtj- 
eight  sofar  m|  lb 
wWaBtoCoartoof 
JoBtioe  in  th*  Bas^ 
Indtea. 


8«eti<m«I«T«aaad 
■omnehofBeotion 
Bin«t«ai  m  n- 
Ufcw  to  BrItiBh 
India. 

Somnehaabaaiiot 
bMa  l»«r«tof«r« 
r«p«aled. 


SomaohaahaBnot 
bean  haralofora 

Seotlon  two  Inm- 
dMd  and  thirty- 


Seotlona  serea  and 
eight. 
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THE  INDIAN  EVIDENCE  ACT 

AMENDMENT  ACT. 

ACT  No.  XVIII  OF  1872. 


PASSED  BY  THE  GOTEBKOB  GEKEBAL  Of  IHDU IH  COUHCIU 

(Received  the  assent  of  the  Governor  General  on  the 

iqth  August  1872.) 


An  act  to  amend  the  Indian  Evidence  Act, 

1872. 

Whereas  it  is  expedient  to  amend  the 
™'*^*^^®-  Indian  Evidence  Act,  1872  ;  It  is  hereby 

enacted  as  follows  : — 

Ok  -J.  «*i  '•    '^^*^  ^^*  "^^y  ^  called  "The  Indian 

Short  title.  Evidence  Act  Amendment  Act"  ; 

Commence-  And  it  shall  come  into  force  on  the  pass- 

me&t.  ing  thereof. 

«.<u«   ♦  *        2.    In  section  thirty-two  of  the  Indian 

A^T«?^^    Evidence  Act,  1872,  clauses  five  and  six, 

section  32     ^^'^^  *®  ^^^  '*relationship,"  the  words 

dMuesSande!    '^X  ^^^^   marriage  or  adoption''  shall 

be  inserted. 

4  -^  — *  -#  5.  In  section  forty-one  of  the  same 
^towdment  of  ^^^  jj^es  seventeen,  twenty  and  twenty- 
^^^^^'  three,  after   the   word    "judgment,"   the 

words  "order  (n:  decree"  shall  be  inserted. 

4r    In  section  forty-five  of  the   same 
J^endmentof    ^^^  jj^e  five,  after  the  word  "art,"  the 
'^°°*'^'  words  "or  in  questions  as  to  identity  of 

handwriting"  shall  be  inserted. 

5.  In  section  fifty-seven  of  the  same 
Amen^ent  of  ^ct,  paragraph  (13),  after  the  word  "road," 
"^'^°^'  the  words  "on  land  or  at  sea"  shall  be 

inserted. 
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.  ,  .  ^  6.  In  section  sixty-six  of  the  same  Act, 
«.H^  S  °^  'ine  five,  after  the  word  "is,"  the  words 
aectionw).  «^^  ^^  ^^^  attorney  or  pleader*'  shaH  be 

inserted. 

7.     In   section  ninety-one  of  the  same 
Amendment  of    ^^^^   Exception  2,   for  the   words   "under 
•aection  91.  ^j^^  j^^j^^^  Succession  Act,"  the  words  "ad- 

initted  to  probate  in  British  India"  shall  be  substituted. 

.  ,  ^  _  8.  In  section  ninety- two  of  the  Indian 
iSonS  Evidence  Act,  1872.    proviso  (i),  for  the 

floctionaz.  ^^j.^g  ct^^^j^j  Qf  failure,"  the  words  *'want 

or  failure"  shall  be  substituted. 

9. '  In  section  one  hundred  and  eight  of  the  same  Act, 

.       J       .    -    line  one,  for  the  word  "When,"  the  words 

Amendment  of    ««provided  that  when"  shall  be  substituted ; 

section lUB.  ^^^^  j^  ^^^  j^g^  y^^^  ^^^  ^^^  ^^^^^  ^,^^„  ^j.^ 

words  "shifted  to"  shall  be  substituted. 

10.    In  section  one  hundred  and  twenty-six  of  the  same 

Amendment  of    Act,   line  twenty-two,  and  in  section  one 

sections  126  and    hundred  and  twenty-eight  of  the  same  Act, 

128.  line  six,   after  the  word  "barrister,"  the 

word  "pleader**  shall  be  inserted. 

In  section  one  hundred  and  twenty-six  of  the  same 
Act,  line  fifteen,  for  the  word  "criminal,"  the  word 
**illegal"  shall  be  substituted. 

II.  In  section  one  hundred  and  fifty- 
Amendment  of  gy^  ^£  ji^g  sa^j^g  ^^^^  paragraph  (2),  for  the 
section  1^:).  ^^^^  ,,j^^^„  ^^^  ^^j.^  ^'accepted"   shall 

be  substituted. 

_  .  ...  12.  Nothing  in  the  Indian!  Evidence 
vv  Mo^Ro  Act,   1872,  shall  be  deemed  to  affect  Act 

lion  12        ^"     ^^•.    ^^  ^^  '?5^  ^^^  "^"^^^^  *^^  ^'^  ^f 
Evidence)^  section  twelve. 
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ACT  No.  Ill  OF  1887. 


PASSED  BY  THE  GOVERNOR  GENERAL  OF  INDIA  IN  GOUNGIL 

(Received  the  assent  of  the  Governor  General 

on  the  14th  January^  iSSy.) 


AN  ACT  TO  AMEHD  THE  IHDIAH  EnDEKGE  ACT. 
1872. 

Whereas  it  is  expedient  that  Revenue-officers  should 
not  be  compelled  to  say  whence  they  obtain  information 
with  respect  to  offences  against  the  public  revenue ;  It 
is  hereby  enacted  as  follows  : — 

Ni?w  section  i.    The  following  section  shall  be  sub- 

SeSion  125  of  stituted    for     section    one    hundred   and 

the    Evidence  twenty-five  of  the   Indian  Evidence  Act, 

^^'  1872,  namely  :— 

"  125.  No  Magistrate  or  Police-officer  shall  be  com- 
-  .       . .       pelled  to  say  whence  he  got  any  informa- 

B.  to^"(!^i^    '^°°  ^^  *°  ^^«  commission  of  any  offence, 

sionofofiBncea.  ^^^  ^^  Revenue-officer  shall  be  compelled 
to  say  whence  he  got  any  information  as 

to  the  commission  of  any  offence  against  the  public 

revenue. 

I  "  Explanation. — *  Revenue-officer  '     in     this    section 

I       means  any  officer  employed  in  or  about  the  business  of 
;      any  branch  of  the  public  revenue." 


d  by  Google 


d  by  Google 


THE 

INDIAN  CONTRACT  ACT, 

1S72. 


dbyGoogk 


d  by  Google 


THE  INDIAN  CONTRACT  ACT. 

No.  IX  OF  1872. 


CONTENTS. 


Preamble. 


Sections. 


Preliminary. 


1.  Short  title. 
Extent 

Commencement. 
Enactments  repealed. 

2.  Interpretation-clause. 


II. 
12. 

14. 

15- 
16. 

17. 


CHAPTER  I. 

Of  the  Communication,  Acceptance  and 

Revocation  of  Proposals. 

Communication,  acceptance  and  revocation  of  proposals. 
Communication  when  complete. 
Revocation  of  proposals  and  acceptances. 
Revocation  how  made. 
Acceptance  must  be  absolute. 

Acceptance  by  performing  conditions,  or  receiving  con- 
sideration. 
Promises,  express  and  implied. 


CHAPTER  II. 

Op  Contracts,  Voidable  Contracts,  and 

Void  Agreements. 

What  agreements  are  contracts. 
Who  are  competent  to  contract. 
What  is  a  sound  mind  for  the  purposes  of  contracting 

*  Consent '  defined. 

«  Free  consent'  defined. 

*  Coercion*  defined. 

*  Undue  influence'  defined, 
'  Fraud'  defined. 
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Sections, 

i8.     '  Misrepresentation'  defined. 

19.    Voidability  of  agreements  whithout  free  consent 

ao.    Agreement  void  where  both  parties  are  under  mistake  as 

to  matter  of  fact, 
31.     Effect  of  mistakes  as  to  law. 
23.    Contract  not  voidable  merely  because  of  mistake  of  one 

jparty  as  to  matter  of  fact 
33.    What  considerations  and  objects  are  lawful,  and  what  not 

Void  Agreements. 

34*    Agreements  void,  if  considerations  and  objects  unlawful  in 
part 

35.  Agreement  whithout  consideration,  void,  unless — 

it  is  in  writing  and  registered, 

or  is  a  promise  to  compensate  for  something  done, 

or  is  a  promise  to  pay  a  debt  barred  by  limitation  law. 

36.  Agreement  in  restraint  of  marriage,  void. 
27.    Agreement  in  restraint  of  trade,  void. 

Saving  of  agreement  not  to  carry  on  business  of  which 

good-will  is  sold  ; 

of  agreement  between  partners  prior  to  dissolution  ; 

or  during  continuance  of  partnership. 
3.8.    Agreements  in  restraint  of  legal  proceedings,  void. 

Saving  of  contract  to  refer  to  arbitration  dispute  that 
may  arise. 

Suits  barred  by  such  contracts. 

Saving  of  contract  to  refer  questions  that  have  already 
arisen. 
39.    Agreements  void  for  uncertainty. 
3a    Agreements  by  way  of  wager,  void. 

Exception  in  favour  of  certain  prizes  for  horse-racing. 

Section  294A  of  the  Indian  Penal  Code  not  affected.     . 


CHAPTER  III. 

Of  Contingent  Contracts. 

31.     '  Contingent  contract'  defined. 

33.    Enforcement  of  contracts  contingent  on  an  event  happen- 
ing. 

33.  Enforcement  of  contracts  contingent  on   an   event  not 

happening. 

34.  When  event  on  which  contract  is  contingent  to  be   deemed 

impossible,  if  it  is  the  future  conduct  of  a  living  person. 
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Sections. 


35.    When  contracts  become  void,  which  are  contingent  on 
happening  of  specified  event  witliin  fixed  time. 
When  contracts  may  be  enforced,   which  are  oontinfeilt 
on  specified  event  not  happening  within  fixed  time. 

361     Agreements  contingent  on  imposs^e  events,  void. 


CHAPTER  IV. 

Of  the  Performance  of  Contracts. 
Contracts  which  must  be  performed. 

37.    Obligation  of  parties  to  contracts. 

381.     Effect  of  fcfusal  to  accept  oflfer  of  performance. 

39.     Effect  of  refusal  of  party  to  perform  promise  wholly. 

By  whom  Contracts  must  be  pBRFOKMEa 

40W     Person  by  whom  promise  is  to  be  performed. 

41.    Effect  of  accepting  performance  from  third  person. 

43.     Devolntion  of  joint  liabilities. 

43.  Any  one  of  joint  promisors  may  be  compelled  to  perform. 
Each  promisor  may  compel  contribution. 

Sharing  of  loss  by  default  in  contribution. 

44.  Effect  of  release  oi  «ne  joint  contractor. 

45.  Devolution  of  joint  rights. 

Time  and  Place  for  Performance. 

46.  Time  for  performance  of  promise,  where  no  time  is  speci- 

fied and  no  application  to  be  made. 

47.  Time  and  place  for  performance  of  promise,  where  time 

is  specified  and  no  application  to  be  made. 

48.  Application  for  performance  to  be  at  proper  time  ahd 

place. 
4^    Place  for  performance  of  promise,  where  no  application  to 

be  made  and  no  place  fixed. 
5a     Performance  in  manner  or  at  time  prescribed  or  sanctioned 

by  promisee. 

Performance  OF  Reciprocal  Promises. 

51.    Promisor  not    bound  to  perform,   unless  reciprocal  pro- 
misee ready  and  willing  to  perform. 
5X    Order  of  performance  of  recipnocal  promises. 

53,  Liability  of  party  preventing  event  on  which  contract  is  to ' 

take  effect. 

54.  Effect  of  default  as  to  that  promise  which  should  be  first 

perfomed,  in  contract  consisting  of  reciprocal  promises. 
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Sections. 

'   55;    Effect  bffailiire  to  pekfcxcm  at  fixed  time,  in  coiitract  in 
vrhkh  time  is  essential. 
Effect  of  such  failure  when  time  is  not  essential 
'  Effect  of  acceptance  of  perfonnance  at  time  other  than 
'  tiiat  agreed  upon. 

56.  Agreement  to  do  impossiUe  act,  void. 

Contract  to  do  impossible  act,  or  one  which  afterwards  be- 
comes impossible  or  illegal,  wheiY  void. 

Compensation  for  loss  on  non-perf(»inance  of  act  known 
to-be  iinpossible  or  anlaWfiil. 

57.  Where  there  are  promises  to  do  things  1^^,  and  also  other 

things  ill^^,    the  former  are  a  contract,   the  latter  a 
void  agreement, 

58.  In  alternative  promise,   one  branch   being   illegal,  l^al 

branch  alone  aiforceaUe. 

Appropriation  op  Payments. 

59.  Application  of  payment  where  debt  to  be  discharged  is 

.  indicated* 

60.  Application  of  payment  where  debt  to  be  discharged  is  not 

indicated. 

61.  Application  of  payment  where  neither  party  makes  appro- 

priation« 

Contracts  which  need  not  be  PERPcntMEix 

62.  Contracts  changed,  rescinded  or  alt^^  need  not  be  per- 

formed* 

63.  Promisee  may  dispense  with  or  remit  performance  of  prx>- 

mise; 

64.  Conseqences  of  rescissicx)  of  voidable  contract. 

65.  Obligation  of  person  who  has  received  advantage  under 

void  agreement,  or  contract  that  becomes  void. 

66.  Mode  of  communicating  or  revoking  rescission  of  vrad- 

able  contract. 
6ji    Effect  of  neglect  of  promisee  to  ^ord  promisor  reasonable 
fieicilities  for  performance. 


CHAPTER  V. 
Op  CERTAIN  Relations  resembling  those 

CREATED  BY  CONTRACT. 

68.    doxm  for  neoesaaries  supplied  to  person  incapable  of  con- 
tracting, or  on  his  account. 
•  69.     Reimkiursemeiit  of  person  paying  money  due  by  andther,  in 
payment  of  which  he  is  interested. 
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Sections. 

7a  Ob]igati<m  of  person  eti^ofitig  benefit  of  non-gratuitoas 
act 

71.    RespoQsibility  of  finder  of  goods. 

73.  Liability  of  person  to  whom  money  is  paid,  or  thing  deli- 
vered, by  mistake  or  under  coercion. 


CHAPTER  VI. 

Of  the  Consequences  op  Breach  of 
Contract. 

73.  Compensation  for  loss  or  damage  caused  by  breach  of 

contract. 
Compensation  for  failure  to  discharge  obligatioB  resembling 
those  created  by  contract. 

74.  Title  to  compensation  for  breach  of  contract  in  which  a 

sum  is  named  as  payable  in  case  of  bceach. 

75.  Party  rightfully  rescinding  contract,  entitled  to  compensa- 

tion. 


CHAPTER  VI  I. 

Sale  of  Goods. 
When  Property  in  Goods  sold  passes. 

76.  •  Goods'  defined. 

77.  *Sale'  defined. 

78.  Sale  how  effected. 

79^  Transfer  of  ownership  of  thing  sold,  which  has  yet  to  be 
ascertained,  made  or  finished. 

8a  Completion  of  sale  of  goods  which  the  Sf^^  is  %9  pul  il^to 
state  in  which  buyer  is  to  take  them. 

81.  Completion  of  sale  of  goods,  when  seller  has  to  do  any- 
thing theretx>  in  order  to  astiertaiti  prices 

83.  Completion  of  sale,  when  goods  are  unascertained  at  date 
of  contract 

83.  Ascertainmoit  of  goods  by  subsequent  appropriation. 

84.  Ascertainment  of  goods  by  seller's  selection. 

85.  Transfer  of  ownership  of  moveable  property,  when  sold 

togeth^  with  immoveable. 
861    Buyer  to  bear  loss  after  ^oods  have  become  his  propierty. 
87.    Transfer  of  ownership  of  goods   agreed  to  be  sold  while 

non-existent.  '/ 
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Sections. 

88.  Contract  to  sell  and  deliver,   at  a  Itittire  day,  goods  not  in 

seller's  possession  at  date  of  contract 

89.  Determination  of  price  not  fixed  by  contract. 

Delivery. 

90.  Delivery  how  made. 

91.  Effect  of  delivery  to  wharfinger  or  carrier. 

92.  Eflect  of  part-delivery. 

93.  Seller  not  bound,  to  deliver  until  buyer  applies  for  delivery. 

94.  Place  of  delivery. 

Seller's  Lien. 

95.  Seller's  lien. 

96.  Lien  where  payment  to  be  made  at  a  future  day,  but  no 

time  fixed  for  delivery. 
'Insolvency'  defined. 

97.  Seller's  lien  where  payment  to  be  made  at  future  day,  and 

buyer  allows  goods  to  remain  in  seller's  possession. 

98.  Seller'.s  lien  against  subsequent  buyer. 

Stoppage  in  Transit. 

99.  Power  of  seller  to  stop  in  transit. 

100.     When  goods  are  to  be  deemed  in  transit 
loi.     Continuance  of  right  of  stoppage. 

Z02.    Cessation  of  right  on  assignment,  by  buyer,  of  document 
showing  title. 

103.  How  seller  may  stop  where  instrument  of  title  assigned  to 

secure  specific  advance. 

104.  Stoppage  how  effected. 

105.  Notice  of  seller's  claim. 
Z06.    Right  of  seller  on  stoppage. 

Resale. 

107.     Resale  on  buyer's  failure  to  perform. 

Title. 

108.    Title  conveyed  by  seller  of  goods  to  buyer. 

Warranty. 

109.  Seller's  responsibility  for  badness  of  title, 

iia  Establishment  of  implied  warranty  of  goodness  or  quality. 

III.  Warranty  of  sotmdness  implied  on  sale  of  provisions. 

113.  Warranty  of  bulk  implied  on  sale  of  goods  by  sample. 

113.  Warranty  implied  where  goods  are  sold  as  being  of  a  cer- 
tain denomination. 

214.  Warranty  where  goods  ordered  for  a  specified  purpose. 
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Sections. 

115.  Warranty  on  sale  of  article  of  well-known  ascertained  kind. 

1161  Seller  when  not  responsible  for  latent  defects. 

117.  Buyer's  right  on  breach  of  warranty. 

118.  Right  of  buyer  on  breach  of  warranty  in  resi)ect  of  goods 

not  ascertained. 

Miscellaneous. 

xi9b    When  buyer  may  refuse  to  accept,  if  goods  not  ordered  arc 

sent  with  goods  ordered 
laa     Eflect  of  wrongful  refusal  to  accept 
121.     Right  of  seller  as  to  rescission,  on  failure  of  buyer  to  pay 

price  at  time  fixed. 
123.     Sale  and  transfer  of  lots  sold  by  auction. 
123.     Eftect  of  use,  by  seUer,   of  iiretended  biddings  to  raise 

price. 


CHAPTER  VIII. 

Of  Indemnity  and  Guarantee. 

124.  '  Contract  of  indemnity*  defined. 

125.  Rights  and  liabilities  of  indemnity^holder,  when  stied. 

126.  •  Contract  of  guarantee,'  'surety,'  'principal  debtor,-  and 

'  creditor.' 

127.  Consideration  for  guarantee. 

128.  Surety's  liability. 

129.  '  Continuing  guarantee.' 

13a    Revocation  of  continuing  guarantee. 

131.  Revocation  of  continuing  guarantee  by  surety's  death. 

132.  Liability  of  two  persons^  primarily  liable,  not  affected  by 

private  arrangement  between  them  as  to  suretyship. 

133.  Discharge  of  surety  by  variance  in  terms  of  contract 

134.  Discharge  of  surety  by  release  or  discharge  of  principal 

debtor. 
13^    Discharge  of  surety  when  creditor  compounds  with,  gives 
time  to,  or  agrees  not  to  sue,  principal  debtor. 

136.  Surety  not  discharged  when  agreement  made  with  third 

person  to  give  time  to  principal  debtor. 

137.  Creditor's  forbearance  to  sue  does  not  dischai^e  surety. 

138.  Release  of  one  co-surety  does  not  dischargie  others. 

139.  Discharge  of  surety  by  creditor's  act  or  omission  impair- 

ing surety's  eventual  remedy. 
14a    Rights  of  surety  on  payment  or  performance. 

141.  Surety's  right  to  benefit  of  creditor's  securities. 

142.  Guarantee  obtained  by  misrepresentation,  invalid.    ' 

143.  Guarantee  obtaiaed  l^  eonenhnent,  invalid. 
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Sections. 

144.  GuamtitM  dn  agreement  that  crodKtdr  i^hall  not  act  90  it 

untS  «o^fHrety  jciitis. 

145.  Implied  promise  t6  iAdofmirify  saretv. 

146.  Go-sitfeti6d  Hafele  to  omtritmte  equally. 

147.  Liability  of  co-sureties  bound  in  4iSaiwkt  1 


CHAPTER  IX. 

Op  Bailment. 

148.  '  Bailment/  '  bailor,'  and  '  bailee '  defined. 

149.  Delivery  to  bailee  how  roade» 

1  jp.  Bailor'ft  (}}ity  to  disclose  faults  in  goods  bailed. 

151.  Care  to  be  taken  by  bailee. 

152.  Bailee  when  not  liable  for  loss,  &c.,  of  thing  balled. 

153.  Termination  of  bailment  by  bailee's  act  inconsistent  with 

conditions. 

154.  Liability  of  bailee  making  unauthorized  use  of  goods  bailed. 

155.  Effect  of  mixture,  with  bailor's  consent,  of  his  goods  with 

goods  of  bailee. 

156.  Effect  of  mixture,  without  bailor's  consent,  when  the  goods 

can  be  separated. 

157.  Effect  of  mixture,  without  baUor'«  consent,  when  the  goods 

cannot  be  separated. 

158.  Re-payment,  by  bailor,  of  necessaiy  expenses. 

159.  Restoration  of  goods  bailed  gratuitously. 

160.  Return  of  goods  bailed,  on  expiration  of  time  or  accomplish- 

ment of  purpose 

161.  Bailee's  responsibility  when  goods  are  not  duly  delivered 

or  tendered. 

162.  Termination  of  gratuitous  bailment  by  death. 

163.  Bailoi:  entitled  to  increase  or  profit  from  goods  bailed. 
;  164.    Bailor's  responsibility  to  baile?. 

165.  Bailment  by  several  joint  owners. 

166.  Bailee  not  re^xmsible  on  re-delivery  to  bailor  without  title. 

167.  Right  ojf  third  person  claiming  goods  bailed. 
166.  Right  of  finder  of  goods. 

May  sue  for  specific  reward  offered. 
169b    When  finder  of  thing  commonly  on  sale  may  seU  it. 
170.     Bailee's  particular  lien. 

271.    General  lien  of  bankers,  factors,  wharfingers,  attorneys  and 
policy  brokers. 

Bailments  of  Pledges. 

17a.     '  Pledge,'  '  pawnor,'  and  '  pawnee'  defined. 
173.    Pawaee-':s  Bight  of  octaiBer.  ,    . 
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Sbctions. 

174.  Pawnee  not  to  retain  for  4ebt  or  {ironuse  other  tha«  tlutt 

for  iviuch  goods  pledged. 
Presumption  in  case  of  subsequent  advances. 

175.  Pawnee's  right  as  to  extraordinary  -es^nses  incuqed. 

176.  Pawnee's  right  where  pawnor  makes  default. 

177.  Defaulting  pawnor's  rigfet-  to  r^eem. 

178.  Pledge  by  possessor  of  goods,  or  of  documentary  title  to 

goods. 

179.  Pledge  where  pledgor  has  only  a  limited  interest 

Suits  by  Bailebs  ob  Bail<»s  against  Wkokg-jdorrs. 

x8a     Suit  by  bailor  or  bailee  against  wrong-doer. 
181.    Apportionment  of  relief  or  compensation  obtained  by  such 
suits. 


CHAPTER  X. 

Agency. 

Appointment  and  Authority  of  Agents. 

182.  •  Agent '  and  *  principal  *  defined^ 

185.  Who  may  employ  agent 

184.  Who  may  be  an  agent 

185.  Consideration  not  necessary. 

186.  Agent's  authority  may  be  expressed  or  implied. 
t^.  Definitions  of  express  and  implied  authority. 

188.  Extent  of  agent's  authority. 

189.  Aj^ent's  authority  in  an  emergent^. 

Sub-Agents. 

290.    When  agent  cannot  del^;ate. 

191.  '  Sul>agent  *  defined. 

192.  Representation  of  principal  by  sub-agent  properly  appointed* 
Agent's  responsibility  for  sut^agent 

Sub-agent's  responsibility. 
195.    Agent'.s  i^sponsibihty  for   sab«gent  appointed   without 

autikority. 
194.    Relation  between  ppneipal  and  person  duly,  appointed  by 

agent  to  act  in  business  of  agency. 
>95-    Agenf  s  ditty  in  naming  sikh  person. 

JjLATUriCATION. 

196^    Right  of  person  as   to  acts   done   for.  him   without   his 
aufliorily. 
Effect  of  T»Hfioation. 
297.    Ratification  may  be  expressed  or  implied. 
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Sections. 

198.  Knowledge  requisite  to  valid  latification. 

199.  Effect  of  ratifying  unauthorized   act    forming   part   of  a 

transaction. 
900.    Ratification  of  unauthorized  act  cannot  injure  third  person. 

Revocation  of  Authority". 

SOI.    Termination  of  agency. 

aoa.    Termination  of  agency*  where  agent   has  an  interest  in 

subject-matter. 
903.    When  principal  may  revoke  agent's  authority. 
204.     Revocation  where  authority  has  been  partly  exercised. 

905.  Compensation  for  revocation  by  principal,  ch:  renunciation 

by  agent 

906.  Notice  of  revocation  or  renunciation. 

907.  Revocation  and  renunciation  may  be  expressed  or  implied. 
90&    When  termination  of  agent's  authority  takes  effect  as  to 

agent,  and  as  to  third  persons^ 
909^    Agent's  duty  on  termination  of  agency  by  principal's  death 

or  insanity. 
9xa    Termination  of  sub-agent's  authority. 

Agent's  Duty  to  Principal. 

9X1.  Agent's  duty  in  conducting  principal's  business 

912.  Skill  and  diligence  required  from  agent. 

913.  Agent's  accounts. 

914.  Agent's  duty  to  communicate  with  principal. 

915.  Ri^ht  of  principal  when  agent  deals,  on  his  own  accotmt, 

m  business  of  agoncy  without  principal's  consent 

9x6.     Principal's  right  to  benefit  gained  by  agent  dealing  on  his 
own  account  in  business  of  agency. 

9x7.    Agent's  right  of  retainer  out  of  sums  received  on  principal's 

account 
,  SI 8.    Agent's  duty  to  pay  sums  received  for  principal. 

919.    'When  agent's  remuneration  becomes  due. 

99a    Agent  not   entitied  to   remuneration  for  business  miscon- 
ducted. 

sflx.    Agent's  lien  on  principal's  goods  and  papers. 

Principal's  Duty  to  Agent. 

999.    Agent  to  be  indemnified  against  consequences  of  lawful 

acts. 
925.    Agent  to  be  indemnified  against  consequences  of  acts  done 

in  good  faith. 
994.    Non-nability  of  employer  of  a^ent  to  do  a  criminal  act 
925.    Compensation  to  agent  for  mjury  caused  by  principal's 

neglect 
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Sections. 
Effect  of  Agency  on  Contracts  with  third 
Persons. 

226.     Enforcement  and  consequences  of  agent's  contracts. 

237.  Principal  how  £ar  bound,  when  agent  exceeds  authority. 

238.  Principal  not  boimd  when  excess  of  agent's  authority  is  boI 

separable. 

239.  Consequences  of  notice  given  to  agent 

23a    Agent  cannot  personally  enforce,  nor  be  bound  by,  con- 
tracts on  behalf  of  principaL 
Presumption  of  contract  to  contrary. 
231.     Rights  of  parties  to  a  contract  made  by  agent  not  disclosed. 
'  232.     Pmormance   of    contract    with   agent   supposed   to   be 
principal. 
333.     Right  of  person  dealing  with  agent  personally  liable. 

234.  Consequence  of  inducing   agent  or  principal  to  act  on 

belief  that  principal  or  agent  will  be  held  exclusively 
liable. 

235.  Liability  of  pretended  agent 

236.  Person    falsely    contracting    as    agent,    not   entitled   to 

performance. 

337.  Liability   of  principal   inducing   beUef  that   agent's   un- 

authorized acts  were  authorized. 

338.  Efifect,  on  agreement,  of  misrepresentation  or  fraud  by  agent 


CHAPTER  XL 
Of  Partnership. 

239.    'Partnership'  defined. 

'Firm'  defined. 
24a    Lender  not  a  partner  by  advancing  money  for  share  of 

profits. 
241.    Property  left  in  business  by  retiring  partner,    or  deceased 

partner's  representative. 
242i    Servant  or  agent  remunerated  by  share  of  profits,  not  a 

partner. 
243.    Widow  or  child  of  deceased  partner  receiving  annuity  out 

of  profits,  not  a  partner. 
344.    Person  receiving  portion  of  i»'ofits  for  sale  of  good-will,  not 

a  partner. 

245.  Responsibility  of  person    leading  another  to  believe  him  a 

partner. 

246.  Liability  of  person  permitting  himself  to  be  represented  as 

a  partner. 
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Sections. 

247.  Minor  partner  not  personaHy  liable,  bat  bis  share  is. 

248.  Liability  of  minor  partner  on  attaining  majority. 

249.  Partner's  liability  for  debts  of  partnership. 

250.  Partner's  liability  to  third  person  for  n^lect  or  fraud  of 

co-partner. 
.   asi.     Partner's  power  to  bind  co-partners.. 
252.    Annulment   of    contract    defining    partners'    rights   and 
obligations. 
•    ^3.    EUiles  determining  partners'  mutual   relations,    wh^ieno 
contract  to  contrary. 
254.    When  Court  may  dissolve  partnership. 
S55.     Dissolution  of  partnership  by  prohibition  of  business. 

256.  Rights  and  obligations  of  partners  in  partnership  continiied 

after  expiry  of  term  for  which  it  was  entered  into. 

257.  G^ieral  duties  of  partners. 

258.  Account,  to  firm,  of  benefit  derived  from  transaction  affecting 

partners  hip. 

259.  Obligations,  to  firm,  of  partner   carrying   on    competing 

business. 
26a     Revocation  of  oonlinuing  guarantee  by  change  in  firin. 

261.  Non-liability  of  deceased    partner's  estate  for  subsequent 

obligations. 

262.  Payment  of  partnership-debts,  and  of  separate  debts. 

.263.    Coniinnance  of  partners'  rights  and  obligations  after  disso- 
lution. 

264.  Notice  of  dissolution. 

265.  Winding  up  by  Court  on  dissolution  or  after  termination. 

266.  Limited  liability,  pannecships,  incorporated  partnerships, 

and  joint  stock  companies. 

SCHEBXJL'E, 

Enactments  repealed. 
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INDIAN  CONTRACT  ACT, 

No.  IX  of  1872. 
AS  AMENDED  BY  ACTS  I  OF  1877  AND  IV  OF  1886. 

PA88ED  BY  THE  GOVERNOR  OENEItAL  OF  INDIA  IN  COUNUL 

(Received  the  assent  of  the  Governor  General 
on  the  2Sth  April  i8y2.) 


Whereas  it  is  expedient  to  define  and  amend  certain 
parts  of  the  law  relating  to  contracts  ;    It 
Preamble.         j^  hereby  enacted  as  foUows  ; — 

Preliminary. 

«.  ^  ^,  I-    This  Act  may  be  called  "The  Indian 

Short  title.        Contract  Act,  1872." 

It  extends  to  the  whole  of  British  India; 
^km^Nnment.    ^^^  ^^  ^^^  come  into  force  on  the  first 
day  of  September  1872. 

The  enactments  mentioned  in  the  schedule  hereto  are 
repealed  to  the  extent  specified  in  the 
wnea^?™  third  column  thereof ;  but  nothing  herein 

'  contained  shall  affect  the  provisions  of 

any  Statute,  Act,  or  Regulation  not  hereby  expressly 
repealed,  nor  any  usage  or  custom  of  trade,  nor  any  inci- 
dent of  any  cantract,  not  inconsistent  whith  the  provi- 
sions of  this  Act 

2.  In  this  Act  the  following  words  and  expressions 
Interpretation-  ^^^  **^^  ^^  ^^®  following  senses,  unless  a 
elaoaB.  contrary  intention  appears  from  the  con- 

text :— 
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(a.) — ^When  one  person  signifies  to  another  his  willing- 

„  ,      nesstodoorto  abstain  from  doing  any- 

Proposal.        thing,  with  a  view  to  obtaining  the  assent 

of  that  other  to  such  act  or  abstinence,  he  is  said  to  make 

a  proposal : 

(b.) — ^When  the  person  to  whom  the  proposal  is  made 

If  p_     •    »       signifies  his  assent  thereto,  the  proposal 

Promise.         jg  ^^^^  ^^  j^^  accepted.    A  proposal,  when 

accepted,  becomes  a  promise  : 

„         .      „        (c.) — The  person  making  the  proposal  is 
and  '^Mmisee  "    ^^dled  the  'promisor,*  and  the  person  accept- 
^  ing  the  proposal  is  called  the  *  promisee.' 

(d.) — ^When,  at  the  desire  of  the  promisor,  the  promisee 
II  n     .3  or  any  other  person  has  done  or  abstained 

tion  «  ^  *"  from  doing,  or  does  or  abstains  from  doing, 
or  promises  to  do  or  to  abstain  from  doing, 

something,  such  act  or  abstinence  or  promise  is  called  a 

consideration  for  the  promise  : 

(e.) — Every  promise  and  every  set  of  promises,  forming 
,..  .,,    the  consideration  for  each  other,  is  an 

Agreement,      agreement : 

"Rec*  cal  ^-^'^ — Promises  which  form  the consider- 
Dromiaes^^'^  *^^^^  ^^  ^^^  ^^  ^^  consideration  for  each 
^  other,  are  called  reciprocal  promises  : 

"  Void  agree-  (g,)—'An  agreement  not  enforceable  by 
meat."  law  is  said  to  be  void  ; 

"Contrftfit"  (A.)— An  agreement  enforceable  by  law 

is  a  contract : 

(».) — ^An  agreement  which  is  enforceable  by  law  at  the 
., «   . ,   ,  .      option  of  one  or  more  of  the  parties  there- 
oontTMt "  ^°»  ^"^  "°^  ^^  *®  option  of  the  other  or 

*"  others,  is  a  voidable  contract: 

„  (/.) — A  contract  which  ceases  to  be 

tract  "^  ^^"  enforceable  by  law  becomes  void  when  it 
ceases  to  be  enforceable. 
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Chapter  I.— Of  the  Communication,  Acceptance 
AND  Revocation  of  Proposals. 

3.    The  communication  of  proposals,  the  acceptance 

of  proposals,  and  the  revocation  of  pro- 

Commimica-    p^gals  and  acceptances,  respectively,  are 

SJd '  J^Sn    <ieemed  to  be  made  by  any  act  or  omission 

of  proposals.         ^^  *«  P^^  proposmg,  acceptmg  or  revok- 

ing,  by  which  he  intends  to  communicate 

such  proposal,  acceptance  or  revocation,  or  which  has 

the  effect  of  communicating  it. 

Commnnica-  ^  '^^^  communication  of  a  proposal 
tion  when  com-  ^^  complete  when  it  comes  to  the  know* 
plete.  ledge  of  the  person  to  whom  it  is  made. 

The  communication  of  an  acceptance  is  complete, 

as  against  the  proposer,  when  it  is  put  in  a  course  of 
transmission  to  him,  so  as  to  be  out  of  the  power  of  the 
acceptor  ; 

as  against  the  acceptor,  when  it  comes  to  the  know- 
ledge of  the  proposer. 

The  communication  of  a  revocation  is  complete, 

as  against  the  person  who  makes  it,  when  it  is  put  into 
a  course  Ox"  transmission  to  the  person  to  whom  it  is 
made,  so  as  to  be  out  of  the  power  of  the  person  who 
makes  it  ; 

as  against  the  person  to  whom  it  is  made,  when  it 
comes  to  his  knowledge. 

Illustrattons, 

{a.)    A  proposes,  by  letter,  to  sell  a  house  to  B  at  a  certain  price. 
The  communication  of  the  proposal  is  complete  when  B  receives 
the  letter. 

|A. )    B  accepts  A 's  proposal  by  a  letter  sent  by  post 
The  communication  of  the  acceptance  is  complete, 
as  against  A  when  the  letter  is  posted; 
as  against  B,  when  the  letter  is  received  by  A. 

Jj. )    A  revokes  his  proposal  by  telegram. 
The  revocation  is  complete  as  against  A  when  the  telegram  is 
despatched.    It  is  complete  as  against  B  when  B  receives  it. 
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B  revokes  his  ftcceptanoe  by  telegram.  B  's  revolution  is  coHiplete 
as  against  B  when  the  telegram  is  despatched,  and  as  against  A 
when  it  reaches  him. 

5.  A  proposal  may  be  revoked  at  any  time  before  the 
Revocation  of  t^onimunication  of  its  acceptance  is  corn- 
proposals  and  Plete  ^  against  the  proposer,  but  not 
acceptances.         afterwards. 

An  acceptance  may  be  revoked  at  any  time  before  the 
communication  of  the  acceptance  is  complete  as  against 
the  acceptor,  but  not  afterwards. 

Illustration, 

A    proposes^  by  a  letter  sent  by  post  to  sell  his  house  to  B. 

B  accepts  the  proposal  by  a  letter  sent  by  post  . 

A  may  revoke  his  proposal  at  any  time  before  or  at  the  moxKient 
when  B  posts  his  letter  of  acceptance,  but  not  afterwards. 

B  may  revoke  his  acceptance  at  any  time  before  or  at  the 
moment  when  the  letter  communicating  it  reaches  A,  but  not  aft^- 
wards. 

Revocation        6.    A  proposal  is  revoked — 
how  made. 

(i)  by  the  communication  of  notice  of  revocation  by 
the  proposer  to  the  other  party ; 

(2)  by  the  lapse  of  the  time  prescribed  in  such  pro- 
posal for  its  acceptance,  or,  if  no  time  is  so  prescribed, 
by  the  lapse  of  a  reasonable  time,  without  communication 
of  the  acceptance  ; 

(3)  by  the  failure  of  the  acceptor  to  fulfil  a  condition 
precedent  to  acceptance  ;  or 

(4)  by  the  death  or  insanity  of  the  proposer,  if  the 
fact  of  his  death  or  insanity  comes  to  the  knowledge  of 
the  acceptor  before  acceptance. 

Accejptance        7.     In  order  to  convert  a  proposal  into 
must  be  ahw-    a  promise  the  acceptance  must — 

(i)    be  absolute  and  unqualified  ; 

(2)  be  expressed  in  some  usual  and  reasonable  manner 
unless  the  proposal  prescribes  the  manner  in 
which  it  is  to  be  accepted.  If  the  proposal 
prescribes  a  manner  in  which  it  is  to  be  accept- 
ed, and  the  acceptance  is  not  made  in  such 
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manner,  Che  proposer  may,  Within  i  reasonable 

time  after  the  acceptance  is  communicated  to 

him,  insist  that  his  proposal  shall  be  accepted 

in  tfae'ptedcribed  m^near,  and  ndt  otherwise  ; 

but,  if  he  fails  to.  do  so,  he  accepts  the  accept** 

ance. 

I  imf       >.         ^'    Performance  of  the  conditions  of  a 

Aweptancoby    proposal,  or  the  acceptance  of  any  con- 

Jjiri^oitt^^OT    swieration  for  a  reciprocal  promise  which 

receiving  wnai.    "^^ly  be  offered  with  a  proposal,  is  aa 

deration.  acceptance  of  the  proposal. 

9.    In  so  far  as  the  proposal  or  acceptance  of  any 

Promiaes  ei-    proB^'se  is  made  in  words,   the  promise  is 

pnss  and  'im-    said  to  be  express.     In  so  far  as  such  pro- 

pS»d.  posal  or  acceptance  is  made   otherwise 

than  in  words^  the  promise  is  said  to  be  implied. 


Chapter  IL— -Op  Contracts,  Voidable  Contracts, 

AND  Void  AcREEMEiirTs. 

la    All  agreements  are  contracts  if  they  are  made  by 

What  affree-    *^  ^^^  Consent  of  parties  competent  to 

ments  arecoa^-    contract,  for  a  lawful  consideration  and 

tncte.  with  a  lawful  object,  and  are  not  hereby 

expressly  declared  to  be  void. 

Nothing  herein  contained  shall  afifect  any  law  in  force 
in  British  India,  and  not  hereby  expressly  repealed,  by' 
which  any  contract  is  required  to  be  made  in  writing  or 
in  the  presence  of  witnesses,  or  any  law  relating  to  the" 
registration  of  documents. 

11.  Every  person  is  competent  to  contract  who  is  of 
Who  are  com-    the  age  of  majority  according  to  the  law 

petent  to  con-  ^^  which  he  is  subject,  and  who  isof  sound 
tract.  mind,  and  is  not  disqualified  from  contract- 

ing by  any  law  to  which  he  is  subject. 

12.  A  person  is  said  to  be  of  sound  mind  for  the  pur- 
Wliat  is  a    P^^^  ^^  making  a  contract  if,  at  the  time 

anmd  mind  for  When  be  makes  it,:  he  is  Cap^le  of  Und^r- 
titf  porptttei  of  standing  it  and  of  forming  a  rational  judg^- 
ceaftracting.         inent  as  to  its  effect  upon  his  interests. 
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.  A  person  who  is  usually  of  unsound  mind,  but  occasion- 
ally of  sound  mind,  may  make  a  contract  when  he  is  of 
sound  mind. 

A  person  who  is  usually  of  sound  mind,  but  occasionally 
of  unsound  mind,  may  not  make  a  contract  when  he  is  of 
unsound  mind 

Illustrations. 

i^a,)  A  patient  in  a  hmatic  asylum,  who  is  at  intervals  of  sound 
mind,  may  contract  daring  those  intervals. 

{6.)  A  sane  man,  who  is  delirious  from  fever,  or  who  is  so  drunk 
that  the  cannot  understand  the  terms  of  a  contract,  or  form  a 
rational  judgment  as  to  its  effect  on  his  interests,  cannot  contract 
whilst  such  delirium  or  drunkenness  lasts. 

.«p  ,        13.    Two  or  more  persons  are  said   to 

dfifined^^*^       Consent  when  they  agree  upon  the  same 
thing  in  the  same  sense. 

•«Preeoon86Bt"  '4-  Consent  is  said  to  be  free  when  it 
defined.  is  not  caused  by — 

(i)  coercion,  as  defined  in  section  fifteen,  or 

.  (2)  undue  influence,  as  defined  in  section  sixteen,  or 

(3)  fraud,  as  defined  in  section  seventeen,  or 

(4)  misrepresentati  on,  as  defined  in  section  eighteen,  or 

(5)  mistake,  subject  to  the  provisions  of  sections 
twenty,  twenty-one  and  twenty-two. 

Consent  is  said  to  be  so  caused  when  it  would  not  have 
been  given  but  for  the  existence  of  such  coercion,  undue 
influence,  fraud,  misrepresentation  or  mistake. 

15.    "  Coercion '' is  the  committing,  or  threatening   to 

„p        .     „    commit,  any  act  forbidden  by  the  Indian 

defiMd'***"      Penal  Code,  or  the  unlawful  detaining,   or 

threatening  to  detain,  any  property,  to  the 

prejudice  of  any  person  whatever,  with  the  mtention   of 

causing  any  person  to  enter  into  an  agreement. 

Explanation.--lt  is  immaterial  whether  the  Indian 
Penal  Code  is  or  is  not  in  force  in  the  place  where  the 
coercion  is  employedi 
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IllusiraHon. 

A,  on  board  on  English  ship  on  the  high  seas,  causes  B  to  enter' 
into  an  agreement  by  an  act  amounting  to  criminal  intimidatioa 
under  the  Indian  Penal  Code. 

A  afterwards  sues  B  for  breach  of  contract  at  C^cutta. 

A  has  employed  coercion,  although  his  act  is  not  an  offence  by 
the  law  of  England,  and  although  section  506  of  the  Indian  Penal 
Code  was  not  in  force  at  the  time  when  or  place  where  the  act 
was  done. 

"TTnduo  in-  16.  *' Undue  influence "  is  said  to  be 
fluBttce"  defined,    employed  in  the  following  cases  : — 

(i.) — When  a  person  in  whom  confidence  is  reposed 
by  another,  or  who  holds  a  real  or  apparent  authority 
over  that  other,  makes  use  of  such  confidence  or  authority 
for  the  purpose  of  obtaining  an  advantage  over  that  other, 
which,  but  for  such  confidence  or  authority,  he  could  not 
have  obtained : 

(2.) — ^When  a  person  whose  mind  is  enfeebled  by  old 
age,  illness,  or  mental  or  bodily  distress,  is  so  treated  as 
to  make  him  consent  to  that,  to  which,  but  for  such  treat- 
ment, he  would  not  have  consented,  although  such  treat- 
ment may  not  amount  ta  coercion. 

17.    ^  Fraud  "  means  and  includes  any  of  the  following 
.,  „  acts  committed  by  a  party  to   a  contract, 

^Fraud    de-    ^^  ^j^j^  j^jg  connivance,  or  by  his  agent, 
with  intent  to  deceive  another  party  there- 
to or  his  agent,  or  to  induce  him  to  enter  into  the  con- 
tract:— 

{i,) — The  suggestion,  as  a  fact,  of  that  which  is  not 
true,  by  one  who  does  not  believe  it  to  be  true  ; 

{2.) — The  active  concealment  of  a  fact  by  one  having 
knowledge  or  belief  of  the  fact ; 

(3.)— A  promise  made  without  any  intention  of  per- 
ittming  it ; 

(4.)— Any  other  act  fitted  to  deceive ; 

(5.) — ^Any  such  act  or  omission  as  the  Uiw  specially^ 
declares  to  be  fraudulent. 

Explanation, — Mere  silence  as  to  facts  likely  to  affect 
the  willingness  of  a  person  to  enter  into  a  contract  is  not 

7 
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fraud,  unless  the  circumstances  of  the  case  are  such  that, 
regard  being  had  to  them,  it  is  the  duty  of  the  person 
keeping  silence  to  speak,  or  unless  his  silence  is^  in  itself 
equivalent  to  speech. 

Illustrations. 

,{a,).  A  seUs»  by  ooction,  to  B»  a  hcvrse  ^hioh  A  knows  to  be 
unsound.  A  says  nothing  to  B  about  the  horse's  unsoundness,. 
This  is  not  fraud  in  A. 

^{d,)  B  is  A's  dau^^hter  and  has  just  come  of  age.  Here,  the 
relation  between  the  parties  would  niake  it  A's  duty  tp  tell  B  if  the 
horse  is  unsound. 

{c.)  B  says  to  A — "If  you  do  not  deny  it,  I  shall  assume  that  the 
horse  is  sound  ;'*  A  says  nothing.  Here,  A's  silence  in  equivalent  to 
speech. 

{d.)  A  and  B,  being  traders,  enter  upon  a  contract.  A  has  pri- 
vate information  of  a  change  in  prices  which  would  affect  B's  wi]l> 
ingnesf  to  proceed  with  die  contract  A  is  not  bound  to  iofomi 
E 

"Miarepresen-        i8.    *^  Misrepresentation "   means    and 

tation"  defined,     includes— 

(i>  the  positive  assertion,  in  a  manner  not  warranted 
by  the  information  of  the  person  making  it,  of 
that  which  is  not  true,  though  he  believes  it  to 
be  true; 

(2)  any  breach  of  duty  which,  without  an  intent  to 
deceive,  gains  an  advantage  to  the  person  c<Mn- 
mitting  it,  or  any  one  claiming  under  him,  by 
misleading  another  to  his  prejudice,  or  to  the 
prejudice  of  any  one  claiming  under  him  ; 

>  (3)    causing,  however  innocently,  a  party  to  an  agree- 
ment, to  make  a  mistake  as  to  the  substance  of  ^ 
.  the  thing  whic^  is  the  subject  of  the  agreement. 

19.    When  consent  to  an  agreement  is  caused   by- 

Voidability  of  ^^^^'^^j  undue  influence,  fraud  or  misre> 

rreementa  presentation,  the  agreement  is  a  contract 

..  ithout  free  voidable  at  the  option  of  the  party  whose 

comaient.  consent  was  so  caused. 

A  party  to  a  contract,  whose  consent  was  caused  by 

raud  or  misrepresentation,  may,  if  he  thinks  ^t,  insist 
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tbat  the  contract  shall  be  perfonned,  and  that  he  shall  l)e 
put  in  the  position  in  which  he  would  have  been  if  lihe 
representations  made  had  been  true. 

Exception, — If  such  consent  was  caused  by  misrepre* 
sentation  or  by  silence,  fraudulent  within  the  meaning  of 
section  seventeen,  the  contract,  nevertheless,  is  not 
voidable,  if  the  party  whose  consent  was  so  caused  had 
the  means  of  discovering  the  truth  with  ordinary  dili* 
gence. 

Explanation, — ^A  fraud  or  misrepresention  which  did 
not  cause  the  consent  to  a  contract  of  the  party  on  whom 
such  fraud  was  practised,  or  to  whom  such  misrepre- 
sentation was  made,  does  not  render  a  contract  voidable. 

Illustrations* 

(a.)  A,  intending  to  deceive  B,  falsely  represents  that  five  hun- 
dred maunds  of  in(%o  are  made  annually  at  A's  factory,  and  there- 
by induces  B  to  buy  the  iisw^tory.  The  contract  is  voidable  at  the 
option  of  B.  . 

\b. )  A,  by .  a  misrepresentation,  leads  B  erroneously  tobelieve  that 
five  hundred  maunds  of  indigo  are  made  annually  at  A'a 
factoi^.  B  examines  the  accounts  of  the  factory,  which  show  that 
only  four  hundred  maunds  of  indigo  have  been  made.  After  this  B 
buys  the  factory.  The  contract  is  not  voidable  on  account  of  A's 
misrepresentation. 

(c.)  A  fraudulently  informs  B  that  A's  estate  is  free  firom  incum- 
brance. B  thereupon  buys  the  estate.  The  estate  is  subject  to  a 
mortgage.  B  may  either  avoid  the  contract,  or  may  insist  on  its 
beiog  carried  out  and  the  mortgage-debt  redeemed. 

(rf.)  B,  having  discovered  a  vein  of  ore  on  the  estate  of  A, 
adopts  means  to  conceal,  and  does  conceal,  the  existence  of  the  ore 
ftom  A.  Through  A's  ignorance  B  is  enabled  to  buy  the  estate  at 
an  under-value.    The  contract  is  voidable  at  the  option  of  A. 

(e.)  A  is  entided  to  succeed  to  an  estate  at  the  death  of  B ;'B 
dies:  C,  having  received  intelligence  of  B's  death,  prevents  the 
intelligence  reaching  A,  and  thus  induces  A  to  sell  him  his  interest 
in  the  estate.     The  sale  is  voidable  at  the  option  of  A« 

partiegi  are  un-  agreement  are  under  a  mtstake  as  to  a 
dermistakeasto  matter  of  fact  essential  to  the  agreement, 
matter  of  iact.       the  agreement  is  votd« 
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Explanation. — An  erroneous  opinion  as  to  the  value ' 
of  the  thing  which  forms  the  subject-matter  of  the  agree- 
ment,  is  not  to  be  deemed  a  mistake  as  to  a  matter  of 
fact. 

Illustrations, 

(a.)  A  agrees  to  sell  to  B  a  specific  cargo  of  goods  supposed  to  be 
on  its  way  from  England  to  Bombay.  It  turns  out  that,  before  the  day 
of  the  bargain,  the  ship  conveying  the  cargo  had  been  cast  away 
and  the  goods  lost.  Neither  party  was  aware  of  these  facts.  The 
agreement  is  void. 

{b.)  A  agrees  to  buy  from  B  a  certain  horse,  It  turns  out  that 
the  horse  was  dead  at  the  time  of  the  bargain,  though  neither  party 
was  aware  of  the  fact    The  agreement  is  void. 

{c. )  A,  being  entitled  to  an  estate  for  the  life  of  B,  agrees  to  sell 
it  to  C.  B  was  dead  at  the  time  of  the  agreement,  but  both  parties 
were  ignorant  of  the  fact,    The  agreement  is  void. 

21.  A  contract  in  not  voidable  because  it  was  caused 
pifaM^   f    '       by  a  mistake  as  to  any  law  in  force  in 

taiMMto  k^"  ^"t^sh  India  ;  but  a  mistake  as  to  a  law 
not  in  force  in  British^  India  has  the  same 

effect  as  a  mistake  of  fact 

Illustrations, 

A  and  B  make  a  contract  grounded  on  the  erroneous  belief  that  a 
particular  debt  is  barred  by  the  Indian  Law  of  Limitation  :  the 
contract  is  not  voidable. 

A  and  B  make  a  contract  grounded  on  an  erroneous  belief  as 
to  the  law  regulating  bills  of  exchange  in  France :  the  contract  is 
voidable. 

Contract  not  .         ^      ^  .         ^       .j  .  1              1 

voidable  merely  22.    A  contract  is  not  voidable  merely 

because  of  mis-  because  it  was  caused  by  one  of  the  parties 

take  of  one  par-  to  it  being  under  a  mistake  as  to  a  matter 

ty  as  to  matter  of  fact, 
of  fact. 

What  oonsidera- 

tions  and  objects        23.    The  consideration  or  object  of  an 

are  lawful,  and  agreement  is  lawful,  unless — 

what  not. 

it  is  forbidden  by  law  ;  or 
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is  of  such  a  nature  that,  if  permitted,  it  w6uld  defeat 
the  provisions  of  any  law  ;  or 

is  fraudulent  ;  or 

involves  or  implies  injury  to  the  person  or  property  of 

another  ;  or 
the  Court  regards  it  as  immoral,  or  opposed  to  public 

policy. 

In  each  of  these  cases,  the  consideration  or  object  of 
an  agreement  is  said  to  be  unlawful.  Every  agreement 
of  which  the  object  or  consideration  is  unlawful,  is  void. 

Illustrations, 

(a.)  A  agrees  to  sell  his  house  to  B  for  10,000  rupees.  Here, 
ffs  promise  to  pay  the  sum  of  10,000  rupees  is  the  consideration  for 
A's  promise  to  sell  the  house,  and  A's  promise  to  sell  the  house  is 
the  consideration  for  B's  promise  to  pay  the  10,000  rupees.  These 
are  lawful  considerations. 

{6.)  A  promises  to  pay  B  1,000  rupees  at  the  end  of  six  months, 
if  C,  who  owes  that  sum  to  B,  fails  to  pay  it  B  promises  to  grant 
time  to  C  accordingly.  Here,  the  promise  of  each  party  is  the 
consideration  for  the  promise  of  the  other  party,  and  they  are  law- 
ful considerations. 

{c.)  A  promises,  for  a  certain  sum  paid  to  him  by  B,  to  make 
good  to  B  the  value  of  his  ship  if  it  is  wrecked  on  a  certain  voyage. 
Here,  A's  promise  is  the  consideration  for  B's  payment,  and  B's 
payment  is  the  consideration  for  A's  promise,  and  these  are  lawful 
considerations. 

(d, )  A  promises  to  maintain  B's  chOd,  and  B  promises  to  pay 
A  1,000  rupees  yearly  for  the  purpose.  Here,  the  promise  of  each 
party  is  the  consideration  for  the  promise  of  the  other  party.  They 
are  lawful  considerations. 

{e,)  A,  B  and  C  enter  into  an  agreement  for  the  division  among 
them  of  gains  acquired,  or  to  be  acquired,  by  them  by  fraud.  The 
agreement  is  void,  as  its  object  is  unlawful. 

(/.  )  A  promises  to  obtain  for  B  an  employment  in  the  public 
service,  and  B  promises  to  pay  1,000  rupees  to  A.  The  agreement 
is  void,  as  the  consideration  for  it  is  unlawful. 


{g.)    A,  being  agent  for  a  landed  proprietor,  agrees  for  money, 
without  the  knowledge  of  his  principal,   to  obtain  for  B  a  leas« 

^ri.-^  «-_! :__  .-  vi_  __.__.__t         nri. .    i_ ^^  ^     ^^^ 

A,  o&  his 
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ofland  belonging  to  his  princifal.  The  agreement  between  A  Sind 
B  is  void,  as  it  implies  a  fraud  by  concealment,  by  A,  o&  his 
priDcipeO, 


I02  THE  INDIAN  CONTRACT  J^CT,     [SECSL^^S*^. 

(A.)    A  promises  B  to  drop  a- prosecution  which  he -has  institated 

against  B  for  robbery,  and  B  promises  to  restore  the  value  of  the. 
things  taken.     The  agreement  is  void,  as  its  object  is  unlawftd. 

{i. )  A's  estate  is  sold  for  arrears  of  revenue  under  the  provisions 
of  an  Act  of  the  legislature,  by  which  the  defaulter  is  prohilnted 
from  purchasing  the  estate.  B,  upon  an  understanding  with  A, 
becomes  the  purchaser,  and  agrees  to  convey  the  estate  tb  A  upon 
receiving  from  him  theprice  which  B  has  paid.  The  agreement  is 
void,  as  it  renders  the  transaction,  in  efiect,  a  purchase  by  the 
defaulter,  and  would  so  defeat  the  object  of  the  law. 

(i,)  A,  who  is  B's  mukht^,  promises  to  exenise  his  influence,, 
as  such,  with  B  in  favour  of  C,  and  C  promises  to  pay  i,ooo  rupees 
to  A.    The  agreement  is  void,  because  it  is  immoral. 

{Jk, )  A  agrees  to  1st  her  daughter  to  hire  to  B  for  concubinage.. 
The  agreement  is  void,  because  it  is  Immoral,  though  the  letting 
may  not  be  punishable  under  the  Indian  Penal  Code. 

Void  Agreements. 

AgTeementB  ^^     ^^  ^^y  ^^^  ^^  ^  single  <:Dnsideratio& 

▼oid,  if  coasi-  ^^  ^^^  ^  more  objects,  or  any  oneer  any 

derations    and  P^^  of  any  one  of  several  considerations 

objects  unlaw-  for  a  single  object,  is  unlawful,  the  agree- 

All  in  part.  ment  is  void. 

Illustration, 

A  promises  to  superintend,  on  behalf  of  B,  a  legal  manufacture 
of  indigo,  and  an  illegal  traffic  in  other  articles.  B  promises  to 
pay  to  A  a  salary  of  laooo  rupees  a  year.  The  agreement  is  void, 
the  object  of  A's  promise,  and  the  consideration  for  B's  promise, 
being  in  part  unlawful. 

Agreement 
without  consi*        25.    An  agreement  made  without   con- 
deration,   void,    sideration  is  void,  unless 
ualess-^ 

(i)    it  is  expressed  in  writing  and  registered  under  the 
...       .  law  for  the  time  being  in  force  for  the 

**"  "'.'iris*  registration  of  assurances,  and  is  made  on 
and  registered,  account  of  natural  love  and  affection  be- 
tween patties  standing  in  a  near  relation  to  each  other ; 
or  unless 

(2)    it   is  a   promise  to    compensate, 

to^' Mm^n^    wholly  or  in  part,  a  person  who  has  already 

for    soiMthiM    voluntarily  done  something  for  the   pro- 

dooiS,  misor,  or  something  which  the  promisor 

was  legally  compellable  to  do  ;  or  unless 
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(3)    it  Is  a  proimise,  made  in  writing  lamd  ^gned  by  the 

person  to  be  charged  therewith,  or  by  his 

(wisapromiiie    agent  generally  or  specially  authomed  in 

J?  ^^v*i-   •      '^at  behalf,  to  pay  wholly  or  in  part  a 

Snlaw  ^^^*  of  which  the  creditor  might  have 

enforced  payment  but  for  the  law  for  the 

limitation  of  suits. 

In  any  of  these  cases,  such  an  agreement  is  a  contract 

Explanation  i. — Nothing  in  this  section  shall  affect  the 
validity,  as  between  the  donor  ^d  donee,  of  any  gUft 
actually  made. 

Explanation  2. — An  agreement  to  which  the  consent 
of  the  promisor  is  freely  given  is  not  void  merely  be- 
cause the  consideration  is  inadequate  ;  but  the  inade- 
quacy of  the  consideration  may  be  taken  into  account  by 
the  Court  in  detenninmg  the question  whether  the  consbnt 
of  the  promisor  was  freely  given. 

Illustrations. 

(a.)  A  promises  for  no  consideration,  to  give  •(»  B  Rs.  i;<ooa 
This  is  a  void  agreement 

{b,)  A  for  natural  love  and  affection,  promises  to  give  his  son,  B, 
Rs.  i,ooa  A  puts  his  promise  to  B  into  writing  and  registers  it 
This  is  a  contract 

(c, )  A  finds  B  's  purse  and  gives  it  to  him.  B  promises  to  jgive 
ARs.  50.    This  is  a  contract 

{d. )  A  supports  B  's  infsuit  son.  B  promise  to  pay  A  *s  expenses 
in  so  doing.    This  is  a  contract 

{e,)  AowesBRs.  i.ooo.butthe  debt  is .  barred  by  the  Limita- 
tion Act  A  signs  a  written  promise  to  pay  B  Rs.  500  on  account  6f 
ihe  debt.     This  is  a  contract 

(/.)  A  agrees  to  sell  ahorse  worth  Rs^  f.oob'  for  Rs  la  .A  's 
consent  to  the  agreement  was  freely  given.'  The  tlgfeetneilt  is^a 
contract  notwithstanding  the  inadequacy  of  the  consideration. 

(j^)  A  aigfeeis  fo  sella  horse  woi'th  Rs.  1,000' for  Rs.  la  A 
denies  that  his  consent  tb  the  agreenent  was  freely  given. 

The  inadequacy  of  the  consideration  is  a  £M:t  which  the  Court 
^ould  take  into  account  in  considering  whether  or  not  A's  conseit 
was  freely  given. 

Agreement  in  26.  Every  agreement  in  restraint  of 
refiraint  of  the  marriage  of  any  person,  other  than  a 
auurriage,  void,     minor,  is  void. 
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t  Agireenivont  ill  27.  "  Every  Agreement  by  which  any 
f  t5*'*^J?*  *'^  one  is  restrained  from  exercising  a  lawfid 
trade,  yokL         profession,  trade  or  business  of  any  kind, 

.  is  to  that  extent  void. 

Exception  i. — One  who  sells  the  good- will  of  a  busi- 

Sayingof    n^s  may  agree  with  the  buyer  to  refrain 

agreement   not    ^^^^  carrying  on  a  similar  business,  with- 

toearry  on    in  specified  local  limits,  so  long  as  the 

.business  of  buyer,  or  any  person  deriving  title  to  the 
w  h  i  c  h  good-  good- will  from  nim,  carries  on  a  like  busi- 
willisflold;  ness  therein,  provided  that  such  limits 
appear  to  the  Court  reasonable,  regard  being  had  to  the 
nature  of  the  business. 

Exception  3. — Partners  may,  upon  or  in  anticipation  (^ 

.  a  dissolution  of  the  partnership^  agree 

xJLI^^l    that  some  or  all  of  them  will  not  carry  on 

ners   prior    to    *  business  similar  to  that  of  the  partncr- 

diseolntion*  ^^^P  within  such  local  limits  as  are  re- 

'         ferred  to  in  the  last  preceding  exception. 

wdnringcoii-        Exception  3. — Partners  may  agree  that 
*i^^*^?«  0'    some  one  or  all  of  them  will  not  carry  on 
'  Pftrtaww"^         any  business,  other  than  that  of  the  part- 
nership, during  the  continuance  of  the  partnership. 

28.    Every  agreement,  by  which  any  party  thereto  is 
.   .  .      restricted  absolutely  from   enforcing  his 

wETlSi  r^Shts  under  or  in  respect  of  any  contract, 
gaipwceedings.  by  the  usual  egal  proceedmgs  m  the  or- 
void.^^^^  dmary  tnbunals,  or  which'hmits  the  time 
within  which  he  may  thus  enforce  his 
rights,  is  void  to  that  extent 

Exception  i. — This  section  shall  not  render  illegal  a 

.       •  contract,  by  which  two  or  more  persons 

tMSTtorrf^to    ^^^^  that  any  dispute  which  may  arise 

arbitration's,    between  them  in  respect  of  any  subject  or 

•>  pate  that  may    ^^^^^  ^^  subjects  shall  be  referred  to  arbi- 

'  arise.  tration,  and  that  only  the  amount  awarded 

in  such  arbitration  shall  be  recoverable  in 

respect  of  the  dispute  so  referred. 
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^When  sach  a  contract  has  been  made,  a  suit  may  be 

-  ..  ,  , ,      brought  for  its  specific  performance  ;  and 

^.^^^    if  a  suit,  other  than  for   such   specific 

sochoontracts.      performance,  or  for  the  recovery  of  the 

amount  so  awarded,  is  brought  by  one  party  to  such 

contract  against  any  other  such  party,  in  respect  of  any 

subject  which  they  have  so  agreed  to  refer,  the  existence 

of  such  contract  shall  be  a  bar  to  the  suit* 

Exception  2. — Nor  shall  this  section  render  illegal  any 

Saving  of  oon-    contract  in  writing,  by  which  two  or  more 

tract  to  refer    persons  agree  to  refer  to  arbitration  any 

qTWBtions  that    question  between  them  which  has  already 

have   already    arisen,  or  affect  any  provision  of  any  law 

-anaen.  j^  force  for  the  time  being  as  to  references 

to  arbitratioiL 

Agreements        29.    Agreements,  the  meaning  of  which 

void  for  imcer-    is  not  certain,  or  capable  of  being  made 

**"^*y-  certain,  are  void. 

Illtistrations. 

(a.)  A  agrees  to  sell  to  B  '  a  hundred  tons  of  oiL'  There  is  no- 
thing whatever  to  show  what  kind  of  oil  was  intended.  The  agree- 
ment is  void  for  uncertainty. 

{d.)  A  agrees  to  sale  to  B  one  hundred  tons  of  oil  of  a  specified 
desaiption,  known  as  an  article  of  commerce.  There  is  no  uncer- 
•tainty  here  to  make  the  agreement  void. 

{c.)  A,  who  is  a  dealer  in  cocoanut-oil  only,  agrees  to  sell  to  B 
'one  hundred  tons  of  oiL'  The  nature  of  A's  trade  affords  an  in- 
dication of  the  meaning  of  the  words,  and  A  has  entered  into  a 
contract  for  the  sale  of  one  hundred  tons  of  cocoanut-oil. 

{(L)  A  agrees  to  sell  to  B  '  all  the  grain  in  my  gianaiy  at  Rim- 
nagar.'  There  is  no  uncertainty  here  to  make  the  agreement  void. 

{e.)  A  agrees  to  sell  to  B  'one  thousand  maunds  of  rice 
at  a  price  to  be  fixed  by  C  As  the  price  is  capable  of  being  made 
certain,  there  is  no  uncertainty  here  to  make  the  agreement  void. 

(/. )  A  agrees  to  sell  to  B  'my  white  horse  for  rupees  five  hundred 
or  rupees  one  thousand.'  There  is  nothing  to  show  which  of  the 
two  prices  wa3  to  be  given.    The  agreement  is  void. 

30.  Agreements  by  way  of  wager  are  void;  and  no 
Agreements  by  ^"^^  ^^^^  ^  brought  for  recovering  any- 
way of  wager,  thing  alleged  to  be  won  on  any  wager,  or 
void.  '    entrusted  to  any  person  to  abide  the  re- 

*  This  clause  is  repealed.    See  Schedule,  Specific  Relief  Act. 
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salt  of  aiiy  game  or  other  uncertain  e^ent  on  which  any 
ivager  is  made. 

2n»iila«ii  in  ^^*^  sectioit  shall  not  be  deemed  to 
favourofcertain  render  unlawful  a  subscription  or  contri- 
prizea  for  horse-  bution,  or  £^reement  to  subscribe  or  con- 
i?acing.  tribute,  made  or  entered  into  for  or  to- 

ward any  plate,  prize  or  sum  of  money,  of  the  value  or 
amount  of  five  hundred  rupees  or  upwards,  to  be  award- 
ed to  the  winner  or  winners  of  any  horse-race. 

Nothing  in  this  section  shall  be  deemed 

^™°?J~    to  legalize  any  transaction  connected  wit)i 

^    ^rr^^^    horse-racing,  to  which  the  provisions    of 

^«Jtri  section  294Aof  the   Indian  Penal  Code 

'^^"^  apply. 


Chapter  IIL—Of  Contingent  CJontracts, 

"  Contingent  31.  A  "  contingent  contract**  is  a  con ' 
4Kmtract "  dd-  tract  to  do  or  not  to  do  something,  if  some 
fined.  event,  collateral  to  such  contract,  does   or 

does  not  happen. 

Ttlustratiofu 

A  contracts  to  pay  B  Rs.  .IO4000  if  B's  house  is  burnt  This  is  p. 
:iContiDgent  contract. 

Enforcement        32.    Contingent  contracts  to  do  or  not 

«f contracts  oon-    to  do    anything    if  an    uncertain   fiiturp 

tingent  on  an    event  happens,  cannot  be  enforced  by  law 

event  happen-    unless  and  until  that  event  has  happened.: 
'ing. 

If  the  event  becomes  impossible,  such  contracts 
.become  void. 

Illustrations^  > 

.  (d.)  A  jnakes  a  contract  with  B  to  buy  B's  horse  if  A  survives  C 
'This  contract  cannot  be  enforced  by  law  unless  and  until  C  dies  in 
A's  lifetime. 

{b. )  A  makes  a  contract  with  B  to  sell  a  horse  to  B  at  a  specU 
lied  price,  if  C,  to  whom  the  horse  has  been  oflffered,  refuses  to  buy 
Jiim.  The  contract  cannot  be  enforced  by  law  untowaBd  until C 
refuses  lo.buy  the  horse.  
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{c.)    A  contracts  to  paf  B  a  sntn  of  money  when  B  marries  C 
C  dies  without  bdng  mairied  to  B.    The  contract  becomes  void. 


Enforoement 
of  contracts  con*- 
tingent  on  an 
event  not  hap- 
piling. 


When  9TBnt 
on  which  con- 
tract is  contin- 
gent to  be 
deemed  impos- 
^ble,  if  it  is  the 
fiitmre  conduct 
of  a  living  per- 


33.  Contingent  contracts  to  do  orndt 
to  do  anything  if  an  uncertain  future 
event  does  not  happen,  can  be  enforced 
when  the  happening  of  that  event  becomes 
impossible,  and  not  before. 

IllustraiioH. 

A  agrees  to  pay  B  a  sum  of  money  if  a  certain  ship  does  n6t 
return.  The  ship  is  sunk.  The  contract  can  be  enforced  when  the 
ship  sinks. 

34.  If  the  future  event  on  which  a 
contract  is  contingent  is  the  way  in 
which  a  person  will  act  at  an  unspecified 
time,. the  event  shall  be  considered  to 
become  impossible  when  such,  person 
does  anything  which  renders  it  impossj- 
ble  that  he  should  so  act  within  any 
definite  time,  or  otherwise   than    und^r 

""^  further  contingencies. 

Illustration, 

A  agrees  to  pay  B  a  sum  of  money  if  B  marries  C. 

C  marries  D.  The  marriage  of  B  to  C  nrasUciow  be  conndef^ 
impossible,  although  it  is  possible  thalt  D  may  die,  and  that  C  may 
afterwards  marry  a 

When  contracts  35-    Contingent  contracts  to  do  or.  not 

become   void,  to  do  anything  if  a  specified    iincettain 

which  are  oon-  event  happens  within  a  fixed  time,  becdme 

tingent  on  hap-  void  if,  at  the  expiration  of  thetime  fixed, 

pening  of  Bpeci-  such  event  has  not  happened,  or  if,  before 

fled  event  with-  the  time  fixed,  such  event  .becomes  im- 

in  fixed  time*  possible. 

When  contracts  Contingent  contracts  to  do  or  not  to  do 

maybe  enforced,  anything,   if  a  specified  uncertain  eveht 

which  are  oon-  does  not  happen  within  a  fixed  time,  may 

tingent  on  spe-  be  enforced  by  law  when  the  time  fixed 

dfied  event  not  has  expired  and  such  event  has  not  hap- 

happening  pened,  or,  before  the  time  fixed  has  eX- 

wi t  h i  n  fixed  pired,if  it  becomes  certain  that  such  event 

*™^'  will  not  happen; 
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Illustrations, 

{a.)  A  promises  to  pay  B  a  sum  of  money  if  a  certain  ship 
returns  \nthin  a  year.  The  contract  may  be  enforced  if  the  ship 
returns  within  the  year ;  and  becomes  void  if  the  ship  is  burnt  within 
the  year. 

{6. )  A  promises  to  pay  B  a  sum  of  money  if  a  certain  ship  does 
not  return  within  a  year.  The  contract  may  be  enforced  if  the  ship 
does  not  return  within  the  year,  or  is  burnt  within  the  year. 

36.  Contingent  agreements  to  do  or  not 
Agreements  ^q  ^q  anything,  if  an  impossible  event 
contmgent  on  happens,  are  void,  whether  the  impossi- 
l^nte  void  ^i^>'y    ^^    t^^    ®^^^*    'S    ^"°^"  ^^  ^^^  ^^ 

'  the  parties  to  the  agreement  at  the  time 

when  it  is  made. 

Illustrations. 

{a,)  A  agrees  to  pay  B  1,000  rupees  if  two  straight  lines  should 
enclose  a  space.    The  agreement  is  void. 

(3.)  A  agrees  to  pay  B  1,000  rupees  if  Bwill  marry  A's  daughter 
C.  C  was  dead  at  the  time  of  the  agreement  The  agreement 
is  void. 


Chapter  IV.— Of  the  Performance  of  Contracts. 
Contracts  which  must  be  performed. 

37.    The  parties  to  a  contract  must  either  perform,    or 

Obligation  of    ""^f  ^"^  P^j;^'''°!f  their  respective  promises, 

BwrtiM  to  con-    "^^^^^  ^"^"  performance  is  dispensed  with 

iJ^jjj  '    or  excused  under  the  provisions  of  this  Act, 

or  of  any  other  law. 

Promises  bind  the  representatives  of  the  promisors 
in  case  of  the  death  of  such  promisors  before  pexformance, 
unless  a  contrary  intention  appears  from  the  contract. 

Illustrations. 

(a,)  A  promises  to  deliver  goods  to  B  on  a  certain  day  on  pay- 
ment of  Rs.  1,000.  A  dies  before  that  day.  A's  representatives 
are  bound  to  deliver  the  goods  to  B,  and  B  is  bound  to  pay  the 
Rs.  1,000  to  A's  representative 
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(6.)  A  promises  to  paint  a  picture  for  B  by  a  certain  day,  at  a 
certain  price.  A  dies  before  the  day.  The  contract  cannot  be 
enforced  either  by  A's  representatives  or  by  B. 

38.  Where  a  promisor  has  made  an  offer  of  perform- 

ance  to  the  promisee,  and  the  offer  has 
fiiMdto  ^  ^°^  ^^^  accepted,  the  promisor  is  not 
offer  of  ne^rm-  responsible  for  non-performance,  nor  does 
ance.  "he  thereby  lose  his  rights  under  the  con- 

tract. 
Every  such  offer  must  fulfil  the  following  conditions  : — 
(i).     It  must  be  unconditional  : 

(2).  It  must  be  made  at  a  proper  time  and  place,  and 
under  such  circumstances  that  the  person  to  whom  it  is 
niade  may  have  a  reasonable  opportunity  of  ascertain- 
ing that  the  person  by  whom  it  is  made  is  able  and  willing . 
there  and  then  to  do  the  whole  of  what  he  is  bound  by 
his  promise  to  do  : 

(3).  If  the  offer  is  an  offer  to  deliver  anything  to  the 
promisee,  the  promisee  must  have  a  reasonable  opportu- 
nity of  seeing  that  the  thin^  offered  is  the  thing  which 
the  promisor  is  bound  by  his  promise  to  deliver. 

An  offer  to  one  of  several  joint  promisees  has  the 
same  legal  consequences  as  an  offer  to  all  of  them. 

Illustration. 

A  contracts  to  deliver  to  B  at  his  warehouse,  on  the  first  March 
x873>  100  bales  of  cotton  of  a  particular  quality.  In  order  to  make 
an  offer  of  performance  with  the  effect  stated  in  this  section,  A 
most  bring  the  cotton  to  B's  warehouse,  on  the  appointed  day,  * 
under  such  circumstances  that  B  may  have  a  reasonable  opportunity 
of  satisfying  himself  that  the  thing  offered  is  cotton  of  the  quality 
contracted  for,  and  that  there  are  100  bales. 

39.  When  a  party  to  a  contract  has  refused  to  perform, 
_-.  or  disabled  himself  from  performing,  his 

fnSrfn^HrJti    P^^^^^^e  in  its  entirety,  the  promisee  may 

perfom    nr o^    put  an  end  to  the  contract,  unless  he  has 

S  wholS         signified,  by  words  or  conduct,  his  acquies- 

^'        cence  in  its  continuance. 

Illustrations* 

{a.)  A,  i  singef,  enters  into  a  contract  with  B^  the  manager  of 
a  theatre,  to  sing  at  his  theatre  two  nights  in  every  week  during  the 
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next  tw6  tnonths,  and  B  engagos  to  pay  her  xoo  lupees  for  each 
night's  performance.    On  the  sixth  night  A  wilfully  absents  herself  • 
from  the  theatre.    B  is  at  liberty  to  put  an  end  to  the,contract 

-(A)  A,  a  singer,  enters  into  a  contract  with  B,  the  manager  of  a 
theatre,  to  sing  at  his  theatre  two  nights  in  every  week  during  the 
next  two  months,  and  B  engages  to  pay  her  at  the  rate  of  loo  rupees 
for  each  night.  On  the  sixth  night,  A  wilfully  absents  herself. 
With  the  assent  of  B,  A  sings  on  the  seventh  night  B  has  signified 
his  acquiescence  in  the  continuance  of  the  contract,  and  cannot 
now  put  an  end  to  it,  but  is  entitled  to  compensation  for  the  damage 
sustained  by  him  through  A's  failure  to  sing  on  the  sixth  night. 

By  whom  Contracts  must  be  performed. 

,  40.     If  it  appears  from  the  nature  of  the  case  that   it 

was  the  intention  of  the  parties  to  any 

Person   by    contract  that  any  promise  contained  in   it 

Stol^  p'^r'    s^^"l^  be   performed  by   the    promisor 

formed.  himself,  such  promise  must  be  peiforo^d 

by   the    promisor.     In   other   cages,  the 

pi-omisor  or  his  representatives  may  employ  a  competent 

person  to  perform  it. 

Illustrations* 

"  {d.)  A  promises  to  pay  B  a  sum  of  money.  A  may  perform  this 
promise,  'either  by  personally  paying  the  money  to  B,  or  by  caus- 
mg  it  to  be  paid  to  B  by  another  ;  and,  if  A  dies  before  the  time 
appointed  for  payment,  his  representatives  must  perform  the  pro- 
mise, or  employ  some  proper  person  to  do  so. 

{d,)  A  promises  to  paint  a  picture  for  B.  A  must  perform  this 
promise  personally. 

^  41.    When  a  promisee  accepts  perform- 

•^^       ^^  ance  of  the  promise  from  a  third  person, 

fromthiriT^r-  ^^  cannot  afterwards  enforce  it  against 

Boa.               '  ^be  promisor.                                          .       , 

'  42.    When  two  or  more  persons  have  made  a  joint 
t\     1  «     «f    Promise,  then,  unless  a  contrary  intention  - 
joiSSii^    appears  by  the  contract,  all  such  persons, 
••   •  •  ^     dunng  their   jomt  lives,  and,  after    the 

death  of  any  of  them,  his  representative  jointly  with  the 
survivor  or  survivors, .  and,  after  the  death  of  the  last 
s^vivor,  the  representatives  of  all  jointly,  must  fulfil  the 
PjTQmisfc.      . 
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'  45.    When  two  or  more  peisoM  make  a:  joiot  promite, 

the  proQiisee  may,  in  the  absence  of  ex- 

S'rsC    press  agreement  to  the  contrary,  compel. 

STcompeUed  to    f"^  ^?®  ?[  f "^,  1°'"*  promisors  to  per- 

perform.  form  the  whole  of  the  promise. 

Each  of  two  or  more  joint  promisors  may  compel  every 
_  ,  other  joint  promisor  to  contribute  equally 

^^^'S^'    with  himself  to  the  performance  of  the 
in&y  comDCi  con*    .  •  »  *  •  • 

triSutionT  promise,  unless  a  contrary  intention  ap- 

pears from  the  contract, 
glaring  pflQ38        If  any  one  of  two  or  more  joint  promis- 
+J^*+**   ^°    ^^^  makes    default  in  such  contnbution,. 
contriDution.        ^^^  remaining  joint  promisors  must  bear 
die  loss  arising  from  such  default  in  equal  shares. 

Explanation. — Nothing  in  this  section  shall  prevent  a 
surety  from  recovering,  from  his  principal,  payments 
made  by  the  surety  on  behalf  of  the  principal,  or  entitle 
the  principal  to  recover  anything  from  the  surety  Qa 
account  of  payments  made  by  the  princip^. 

Illustrations. 

{a, )  A,  B  and  C  jointly  promise  to  pay  D  3.000  rupees  D  may 
compel  either  A  or  B  or  C  to  pay  him  3,000  rupees. 

\f. )  A,  B  and  C  jointly  promise  to  pay  D  the  sum  of  3,000  rupees^ 
C  IS  compelled  to  pay  the  whole*  A  is  insolvent,  but  his  assets  are 
sufficient  to  pay  one-half  of  his  debts.  C  is  entitled  to  receive  300 
rupees  from  A's  estate,  and  1,250  rupees  from  B. 

{c, )  A,  B  and  C  are  under  a  joint  promise  to  pay  D  3>ooo  rupees. 
C  is  unable  to  pay  anything,  and  A  is  compelled  to  pay  the  whole. 
A  is  entitled  to  receive  1,500  rupees  from  B. 

{d,)  A,  B  and  C  are  under  a  joint  prcnnise  to  pay  D  3,000 rupees, 
A  and  B  being  only  sureties  for  C.  C  fails  to  pay.  A  and  B  are 
compelled  to  pay  the  whole  sum.  They  are  entitled  to  recover 
it  from  C. 

44.  Where  two  or  more  persons  have  made  a  Joint 
-j«^  promise,  a  release  of  one  of  such  joint 

HRct  of  release  promisors  by  the  promisee  does  not  dis- 
^^joint  con-  ^^arge  the  ether  joint  promisor  or  Joint 
promisors  ;  neither  does  it  free  the  joint 
promisor,  so  released  from  responsibility  to  the  otheir 
joint  promisor  or  joint  promisors. 
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45.  When  a  person  has  made  a  promise  to  two  or 
^  more  persons  jointly,  then,  unless  a  con- 
io^piS^  ^""^^  intention  appears  from  the  contract, 
^  \  ^.  '  the  right  to  claim  performance  rests,  as 
between  him  and  them,  with  them  during  their  joint 
lives,  and,  after  the  death  of  any  of  them,  with  the 
representative  of  such  deceased  person  jointly  with  the 
survivor  or  survivors,  and,  after  the  death  of  the  last  sur- 
vivor, with  the  representatives  of  all  jointly. 

Illustration. 

A,  in  consideration  of  5,000  rupees  lent  to  him  by  B  and  C, 
promises  B  and  C  jointly  to  repay  them  that  sum  with  interest  on  a 
day  specified.  B  dies.  The  right  to  claim  performance  rests  with 
B's  representative  jointly  with  C  during  C's  life,  and,  after  the  death 
of  C,  with  the  representatives  of  B  and  C  jointly. 

Time  and  Place  for  Performance. 

Tinie  for  pep-  46.    Where,  by  the  contract,  a  promisor 

formanceofpro-  is  to  perform  his  promise  without  applica- 

miae,  where  no  ^jqu  ^y  th^  promisee,  and  no  time  for  per- 

tune  18  Bpecmed  formance  is  specified,  the  engagement  must 

tSn  tobfrnsS"  ^  performed  within  a  reasonable  time. 

Explanation. — The  question  *  what  is  a  reasonable 
time'  is,  in  each  particular  case,  a  question  of  fact. 

47.    When  a  promise  is  to  be  performed  on  a  certain 

Time  and  place    ^^Vi  ^^^  ^^^  promisor  has   undertaken    to 

for  performance    perform  it  without  application  by  the  pro- 

cf  promise,    misee,  the  promisor  may  perform  it  at  any 

^^^  *^™®  ^    time  during  the  usual  hours  of  business 

*^U  t'       to    ^^  ^^^^  ^y  ^^^  ^^  *^®  P^^^®  ^^  which  the 
g^caiion    to    p,.Qjnjse  ought  to  be  performed. 

Illustration. 

A  promises  to  deliver  goods  at  B's  warehouse  on  the»first  Janu- 
ary. On  that  day  A  brings  the  goods  to  B's  warehouse,  but  after 
ttke  usual  hour  for  .closing  it,  and  they  are  not  received.  A  has  not 
performed  his  promise. 
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4&    When  a  promise  is  to  be  perfonned  on  a  certain 

t    y   L'       ^^y>  ^^^  ^c  promisor  has  not  undertaken 

APPucBtioa    jQ  perform  it  without  application  by  the 

S'tolt  °^    promisee,  it  is  the  duty  oAhe  promisee  to 

timeandpi^    apply  for  performance  at  a  proper  place 

^  and  withm  the  usual  hours  of  busmess. 

Explanation. — The  question  '  what  is  a  proper  time 
and  place '  is,  in  each  particular  c^e,  ^  question  of  fact 

49.  When  a  promise  is  to  be  {>erformed 
fUce  for  per-  without  application  by  the  promisee,  and 
fomanoeof  pro-  ^o  place  is  fixed  for  the  performance  of  it, 
mup,  where  no  j^  ,5  the  duty  of  the  promisor  to  apply  to 
^catm  to  be  ^^xe  promisee  to  appoint  a  reasonable  place 
place  fliSl.  ^^  ^^^  ^^®  performance  of  the  pron>i^e,  aj>d  tp 
perform  it  at  such  place. 

Illustration. 

A  undertakes  to  deliver  a  thousand  maunds  of  jute  to  B  on  a 
fixed  day.  A  must  apply  to  B  to  appoint  a  reasonable  place  for  the 
purpose  of  receiving  it,  and  must  deliver  it  to  him  at  such  place. 

Performance         50.    The  performance  of  any  promise 

m manner orat  may  be  made  in  any  manner,  or  at  any 

orwnSSnSby  t'"^«  which  the  promisee    prescribes  or 

promisee.  sanctions. 

Illustrations. 

(a.)  B  owes  A  3.000  rupees.  A  desires  B  to  pay  the  amount  to 
A's  account  with  C,  a  banker.  B,  who  also  banks  with  C,  orders 
the  amount  to  be  transferred  from  his  account  to  A's  credit,  and 
this  is  done  by  C.  Afterwards,  and  before  A  knows  of  the  transfer, 
C  fails.     There  has  been  a  good  payment  by  B. 

{d. )  A  and  B  are  mutually  indebted.  A  and  B  settle  an  account 
by  setting  off  one  item  against  another,  and  B  pays  A  the  balance 
found  to  be  due  from  him  upon  such  Settlement.  This  amounts  to  a 
payment  by  A  and  B,  respectively,  of  the  sums  which  they  owed  tO 
each  other. 

(tf.)  A  owes  B  2,000  rupees.  B  accepts  some  of  A's  goods  in 
reduction  of  the  debt  The  delivery  of  the  goods  operates  as  a 
part  payment 

(^,)  A  desires  B,  who  owes  fiifii  Rs.  zoo,  to  send  hire  a  not* 
forhh  i99>ypost,  Th^debtu  fjfe^h^gpd  as  spon  a»  P  pwtf 
WJP  we  post  a  letter  coniaining^^np^^aW/ addressed  to  A. 

8 
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Performance  of  Reciprocal  Promi^V^s. 

PromiBor  not  _,.,  ^      ^  •  ^       r 

bound   to  p«r-        51*    When  a  contract  consists  of  reci- 

form,  unless  procal  promises  to  be  simultaneously  per- 

xecipcocal  pro-  formed,  no   promisor  need  perform   his 

misee  ready  and  promise  unless  the  promisee  is  ready  and 

willing  to  p«r-  willing  to  perform  his  reciprocal  promise. 


form. 


Illustrations. 


{a.)  A  and  B  contract  that  A  shall  deliver  goods  to  B  to  be  paid 
for  by  B  on  delivery. 

A  need  not  deliver  the  goods,  unless  B  is  ready  and  wiBing  to 
pay  for  the  goods  on  defivery. 

B  need  not  pay  for  the  goods,  unless  A  is  ready  and  willing  to 
deliver  them  on  payment. 

{d.)  A  and  B  contract  that  A  shall  deliver  goods  to  B  at  a  price 
to  be  paid  by  instalments,  the  first  instalment  to  be  paid  on  delivery. 

A  need  not  deliver,  unless  B  is  ready  and  willing  to  pay  the  first 
instalment  on  delivery. 

B  need  noit  pay  the  first  instalment,  unless  A  Is  ready  and 
wilUng  to  deliver  the  goods  on  payment  of  the  first  instafanent. 

5^.    Where  the  order  in  which  reciprocal  promises 

are  to  be  performed  is  expressly  fixed  by 

iJ^!^,fJ^^    the  contract,  they  shall  be  performed  in 

mises.  expressly  fixed  by  the  contract,  they  shaD 

be  performed  in  that  order  wbidi    the 
nature  of  the  transaction  requires. 

lilustrittions. 

^a. )  A  and  B  contract  that  A  shall  build  a  house  Ibr  B  at  a  fixed 
price.  A's  promise  to  build  the  house  must  be  pcrfonned  before 
Bs  promise  to  pay  for  it. 

(^)  A  and  B  contract  that  A  shaB  make  over  his  stoclc-in>trede 
to  B  at  a  fixed  price,  and  B  promises  to  give  security  for  the  pay- 
ment of  the  money.  A's  promise  need  not  be  performed  until  the 
security  is  given,  for  the  nature  of  the  transaction  requires  that  A 
should  hetve  security  before  be  delivers  up  his  stock. 

53.    When  a  contract  contains  reciprocal   promises, 

Liahility .  of  9fid  one  party  to  the  contract  prevents  the 

party  prevent-  other  from    performing  his  promise,  the 

ing  event  on  contract  becomes  voidable  at  the  option 

which  contract  of  the  party  so  prevented  ;  and  he  is  en- 

iBtotakeeffeot  ^tied    to    compensation  from  the  other 
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party  for  any  loss  which  he  may  sustain  m  cdnsequence 
of  the  non-performance  of  the  contract. 

Illustration. 

A  and  B  conthtct  that  B  shall  execute  certain  work  for  A  for  a 
thousand  rapees.  B  is  ready  and  willing  to  execute  the  work 
accordingly,  but  A  prevents  him  from  doing  so.  The  contract  if 
voidable  at  the  option  of  B ;  and.  if  he  elects  to  rescind  it,  he  is 
entitled  to  recover  from  A  compensation  for  any  less  which  he  has 
incurred  by  its  non-performance. 

54.    When  a  contract  consists  of  reciprocal  promises, 

such  that   one  of  them  cannot  be    per- 

Bffect  of  do-    formed,  or  that  its  performance  cannot  b|0 

&,iilt  as  to  that    claimed  till  the  other  has  been  performed, 

'J^^  J^fl   t    and    the  promisor  of  the  promise  last- 

wfonned      in    "^^^^^'o^^^  ^^^^s  *o  perform  it,  such  pro- 

^tract    con-    "^>sor  cannot  claim  the  performance  of 

nstingof  reci-    ^^^  reciprocal  promise,  and  must  make 

procal    pro-    compensation  to  the  other  party  to  the 

mises.  contract  for  any  loss  which  such  other 

party  may  sustain  by  the  non-*paformance 

of  the  contract. 

Illustrations, 

{a.)  A  hhres  B's  ship  to  take  in  and  convey,  from  Calcutta  to  this 
Mauritius,  a  cargo  to  be  provided  by,  A,  B  receiving  a  certiaia 
freight  for  its  conveyance.  A  does  not  provide  any  cargo  for  Uie 
ship.  A  cannot  claim  the  performance  of  B's  promise,  and  must 
make  compensation  to  B  for  the  loss  which  B  sustains  by  the  non* 
performance  of  the  contract 

{6. )  A  contracts  with  B  to  execute  certain  builders'  work  for  a 
fixed  price,  B  supplying  the  scaffolding  and  timber  necessary  for 
the  work.  B  refuses  to  furnish  any  scaffolding  or  timber,  and  the 
work  cannot  be  executed.  A  need  not  execute  the  work,  and  B  is 
bound  to  make  compensation  to  A  for  any  loss  caused  to  him  by 
the  non-performance  of  the  contract  > 

{c.)  A  contracts  with  B  to  deliver  to  him,  at  a  specified  price,* 
orrtain  merchandise  on  board  a  ship  which  cannot  arrive  for  a 
month,  and  B  engages  to  pay  for  the  merchandise  within  a  week 
from  Uie  date  of  the  contract  B  does  not  pay  within  the  week. 
A's  promise  to  deliver  need  not  be  performed,  and  B  must  make 
compensation. 

{d. )  A  promises  B  to  sell  him  one  hundred  bales  of  merchandise, 
to  be  delivered  next  day,  'and  B  promisee  A  to  pay  for  them  withih 
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A'inonth.  A  does  not  deliver  according  to  his  promise,  ffs 
promise  to  pay  need  not  be  performed,  and  A  must  make '  coin- 
pensation. 

SS-  When  a  party  to  a  contract  promises  to  do  a 
certain  thing  at  or  before  a  specified  time, 
or  certain  things  at  or  before  specified 
times,  and  fails  to  do  any  such  thing  at  or 
before  the  specified  time,  the  contract,  or 
so  much  of  it  as  has  not  been  performed, 
becomes  voidable  at  the  option  of  the 
promisee,  if  the  intention  of  the  parties 
was  that  time  should  be  of  the  essence  of  the  contract. 

-  If  it  was  not  the  intention  of  the  parties  that  time 
should  be  of  the  essence  of  the  contract, 
the  contract  does  not  become  voidable  by 
the  failure  to  do  such  thing  at  or  before 
the  specified  time ;  but  the  promisee  is 
entitled  to  compensation  from  the  promisor 

£Dr  any  loss  occasiooied  to  him  by  such  failure. 

If,  in  case  of  a  contract  voidable  on  account  of  the 
Bfltet  of  ftc-  protnisor*s  failure  to  perform  his  promise 
ceptance  of  per-  ^*  *^®  **"*®  agreed,  the  promisee  accepts 
formance  at  performance  of  such  promise  at  any  time 
time  other  than  other  than  that  agreed,  the  promisee  can- 
that  agrfted  not  claim  compensation  for  any  loss  occa- 
upon.  sioned  by    the    non<performance    of   the 

promise  at  the  time  agreed,  unless,  at  the  time  ot  such 
acceptance,  he  gives  notice  to  the  promisor  of  his  inten- 
tion to  do  so. 


Effect  of  fail- 
.nre  to  perform 
at  fixed  time,  j;i 
contract  i  n 
which  time  is 
essential. 


Slfeetof  snch 
failure  when 
time  is  not  es- 
sential. 


Agreement  to 
do  impossible 
act,  void. 

Contract  to  do 
impossible  act. 
qt  one  which 
afterwards  be- 
comes impossi- 
ble   or  illegal 


56.  An  agreement  to  do  an  act  im- 
possible in  itself  is  void. 

A  contract  to  do  an  act  which,  after  the 
contract  is  made,  becomes  impossible, 
or,  by  reason  of  some  event  which  the 
promisor  could  not  prevent,  unlawful, 
becomes  void  when  the  act  becomes  im- 
possible or  unlawful. 
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Compenaation  Where  one  person  has  promised  to  do 
for  loss  on  noA-  something  which  he  knew,  or,  with  reasona^ 
pftrformanoe  of  ble  diligence,  might  have  known,  and 
act  known  to  be  which  the  promisee  did  not  know,  to  be 
impossible ..  or  impossible  or  unlawful,  such  promisor 
imlawfQl.  must  make  compensation  to  such  promisee 

for  any  loss  which  such  promisee  sustains  through  the 
non-performance  of  the  promise. 

Illustrations  t 

{a, )  A  agrees  with  B  to  discover  treasure  by  magia  The  agi«e- 
ment  is  void* 

{b.)  A  and  B  contract  to  marry  each  other.  Before  the  timtf 
fixed  for  the  marraige,  A  goes  mad.     The  contract  becomes  void. 

{c. )  A  contracts  to  marry  fi,  being  already  married  to  C,  and 
bong  fbrbidden  by  the  law  to  which  he  is  subject  to  practise  jpoly- 
gamy,  A  must  make  comf>ensation  to  B  for  the  loss  caused  to  her 
by  the  non-performance  of  his  promise. 

{d.)  A  contracts  to  take  in  cargo  for  B  at  a  foreign  port,  A't 
Government  afterwards  declares  war  against  the  country  in  which' 
the  port  is  situated.  The  contract-becomfes  void  when  war  is 
declared.  "^^-^ 

{e, }  A  contracts  to  act  at  a  theatfe  for  sii  months  in  consideration 
of  a  sum  paid  in  advance  by  B.  On  several  occasions  A  is  too  ill  to 
act    The  contract  to  act  on  those  occasions  becomes  void. 

WJi6r6   thers  ««^«                           •          «« 

arepiomiaes  to  57-  Where  persons  reciprocally  promise, 

do  things  tegal,  firstly  to  do  certain  things  which  are  legal, 

and  also  other  ^i^d,   secondly,  under    specified   circum- 

things   illegal,  stances,  to  do  certain  other  things  which 

the  former  are  a  are  illegal,  the  first  set  of  promises  is  a 

contract,    the  contract,  but  the  second  is  a  void  agree- 

latter  a   void  ment. 
agreement. 

Illustration* 

A  and  B  agree  that  A  shall  sdl  B  a  house  for  zo,ooo  rupees,  but. 
th^t,  if  B  uses  it  as  a  gambling  house,  he  shall  pay  A  50,000  rupees 
for  it  * 

The  fir&t  set  of  reciprocal  pronnses,  n^m^ly,  to  sell  the  house  and 
to  pay  xo.ooo  rupees  for  it,  is  a  contract 
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'  The  second  set  is  for  AniHUawful  obyectr  namely,  that  B  may  use 
the  house  as  a  gambling  house,  and  is  avoid  agreement 

Inalternatiye 
promife,    o  n  tf        5^^     lo  t^e  case  of  an  alternative   pro- 
branch  bein^  mise,  one  branch  of  which  is  legal  and 
illegsj,  legal  the  other  illegal,  the  legal  branch  alone 
branch  alone  can  be  enforced, 
•nforceable. 

Illustration, 

A  and  B  agree  that  A  shall  pay  B  i,ooo  rupees,  for  which  B  shall 
afteiwards-  deliver  to  A'  either  lice  or  smuggled  ophim. 

This  is  a  valid  contract  to  deliver  rice,  and  a  void  agreement  aS' 
to  the  opium. 

Appropriation  OF  Payments. 

59.  Where  a  debtor,  owing  several  distinct  debts  to 
Application  of^    one  person,   makes  a  payment  to  him, 

payment  where  either  with  express  intimation,  or  under 
debt,  to  be  dis-  circumstances  implying,  that  the  payment 
^lir^  ia  iii-  is  to  be  applied  to  the  discharge  of  some 
fflcated.  particular  debt,  the  payment,  if  accepted, 

must  be  applied  accordingly. 

'      ,  Illustrations* 

(a.)  A  owes  B.  among  other  debts,  1,000  rupees  upon  a  pro- 
missory npte,  which  falls  due  on  the  first  June.  He  owes  B' do 
dther  debt  of  that  amount..  On  the  first  June  A  pajrs  to  B  1,000 
rupiees;  .  The  paytnent  is  to  be  applied  to  the  discharge  of  the  pro- 
mi^sdfy  not&.  >  .      - 

'\^,)  A  oWes  to  B,  among  other  debts,  the"  sum  of  567  rupees.. 
B  wJfteS"  to  A  and  demands  payment  of  this  sum.  A  sends  to  B  567  • 
rupees*  This  pajement  is  to  be  applied  to  the  discharge  of  the  debt 
of  which  B  had  demanded  payment 

60.  Where  the  debtor  has  omitted  to  intimate,  and- 
Application  of    ^^^^^^  are  no  other  circumstances  indicat- 

payment  where    ing  to  which  debt  the  payment  is  to  be 
dM>t  td  be'dis^'    app^lied,  the  creditor  may  apply  it  at  his 
6hatfge  is  not    discretion- to^ any  iawfol  debt  actually  due' 
indicated.  and  payable  to  him  from  the  debtor,  whe-'* 

tfher  its-  recovety'ls  or*  is-  not  baired  by  the  law  inifoviie 
for  the  time  being  as  to  the  limitation  of  soits.         '    .  t  •> 
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6r.  Where  neither  party  msikes  any  a{>propdation, 
Applicatien  of  the  payment  shall  be  apjplied  in  discliarge 
paymwit  whew  of  the  debts  in  Order  of  time,  whether 
neither  party  they  are  or  are  not  barred  by  the  law  in 
makes  appro-  in  force  for  the  time  being  as  to  the  limita- 
priation.  (jon  of  suits.     If  the  debts  are  of  equal 

standing,  the  payment  shall  be  applied  in  discharge  of 
each  proportionably. 

Contracts  which  need  not  be  performed. 
Contracts        62.     If  the  parties  to  a  contract  agree 
15Jf!rLFfflu!!r    to  substitute  a  new  contract  for  it,  or  to 
ed  need  not  be    rescmd  or  alter  it,  the  onginai  contract 
performed.  need  not  be  performed. 

Illustrations. 

{a.)    A  owes  money  to  B  under  a  contratet    It  is  agreed  between 

A.  B  and  C,  that  B  shall  thenceforth  aoqepi  C  as  his  debtor,  instead 
ef  A.  The  old  debt  of  A.  to  B  is  at  an  end,  and  a  new  debt  from  G 
to  B  has  been  contracted. 

{d. )    A  owes  B  10.000  rupees.    A  enters  into  an  arrangemoit  with 

B,  and  gives  B.  a  mortgage  of  his  (A  'sj  estate  for  5,000  rupees  in 
place  of  the  debt  cf  10,000  rupees.  Tnis  is'  a  new  conUract  and 
extinguishes  the  oldi  '  .    . 

(c.)  A  owes  B  1,000  rupeefs  under  a- contract  B  owes  C  iiooo 
rupees.  B  orders  A  to  credit  C  with  1,000  rupees  in  his  books,  but 
<!)does  not  assent  to  the  arrangement  B  still  owws  C  1,000  rupees, 
smd  no  new  contract  has  been  entered  into. 

63.    -Every  promisee  niay  dispense  with 

Promisee  may    q,.  remit,  wholly  or  in    part,  the  perform- 

diBpensewithor     ^^^^  ^^  ^j^^  promise  made  to  him,  or  may 

!tv/5^"    extend  the  time  for  such  performWe,  or 

ance  01  promise.     ^^^  ^^^^p^  instead  of  it  any  satisfaction 

Which  he  thinks  fit. 

IllustraU&ns* 

,.[a.)  A  promises  to  paint  a  pictute  for  BJ  B  afterwards  forbids 
^ira  to  do  so.    A  is  no  longer  bound  to  perform  the  promise. 

,  (*.)  A  owes  B  5,000  rupees.  A  pays  to  B,  and  B  accepts,  in 
satisfaction  of  th6  whole  debt,  2,000  rupees  paid  at  the  time  and 
plade  at  Which  the  5,000  rupees  were  payable.  The  whole  debt  is 
discharged*';   •  •  .     / 


d  by  Google 


I2a  THE  iWDIAN  CONTRACT  A^I*;     JSB^.  63-65. 

(^.)  A  owes  B  5,D0O  rupees.  C  pays  to  B  z,ooo  ropees,  and  B 
accepts  them,  in  satisfaction  of  his  claim  on  A.  This  payment  is  a 
discharge  of  the  whole  claim. 

(d.)  A  Owes  B,  under  a  contract,  a  sum  of  money,  the  amomit  of 
which  has  not  been  ascertained.  A,  without  ascertaining  the 
amount,  gives  to  B,  and  B,  in  satisfaction  thereof,  accepts,  the  sum 
of  2,060  rupees*  This  is  a  discharge  of  the  whole  debt,  whatever 
may  be  its  amounts 

{e,)  A  owes  B  2,000  rupees,  and  is  also  indebted  to  othei* 
creditors.  A  makes  an  arrangement  with  his  creditors,  including  B, 
to  pay  them  a  com^nS^tidii  oi  eight  aiinas  in  the  rupee  upon  their 
respective  demands.  Payment  to  B  of  1,000  rupees  is  a  discharge 
6f  B's  demand. 

64.    When  a  person  at  whose  option  a  contract  is 
^     voidable  rescinds  it,  the  other  party  there- 

Conseqnencfs  ^^  ,^gg^  ^^^  perform  any  promise  therein 
bf  resciflsion  of  contained  in  which  he  is  promisor.  The 
tract.  *    party  rescinding  a  voidable  cbntract  shall, 

if  he  have  received  any  benefit  thereunder 
from  another  party  to  such  contract,  restore  such  benefit, 
so  far  as  may  be,  to  the  person  from  whom  it  was 
received. 

Oblitetii^n  of  ^5*  When  aii  agreement  is  discovered 
person  who  has  ^^  ^^  void,  or  wheii  a  contract  becomes 
teeeived  advan-  vQid,  any  person  who  has  received  any 
tage  under  void  advantage  under  such  agreement  6r  con- 
agreement,  or  tract  is  bound  to  restore  it,  or  to  make 
contract  that  compensation  for  it,  to  the  person  from 
becomes  void.      whom  he  received  it. 

IlluittaUdAl. 

{a,)  A  pajriiS  1,000 rupees,  in  consideration  of  B's  promising 
to  marry  C,  A'k  daughter.  C  is  dead  at  the  time  of  the  promise. 
The  agreement  ik  Void;  but  B  mUst  repay  A  the  1,000  rupees. 

(^.)  A  contracts  with  B  to  dehver  to  him.  25o'maunds  of  rice 
before  the  first  of  May.  A  delivers  130  maunds  only  before  that 
day^  and  none  after.  B  retains  the  136  maunds  after  the  first  of 
May.    He  is  bound  to  pay  A  for  them. 

^^.)  A,  a  singer,  contracts  with  B,  the  manager  of  a  th^tre,  to 
sing  at  his  theatre  for  two  hightS  in  every  week  during  the  next  tw6 
months,  and  B  engages  to  pay  her  a  hundred  rupees  for  each 
night's  pei-fOrmance.  On  the  sixth  night,  A  wilfully  absents  her- 
ise^  from  the  theatre,  and  B,  jn  consequence,  rescinds  the  contracts 
B  must  pay  A  for  the  five  nights  on  which  she  had  sung. 
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(d.)  A  contracts  to  sing  for  B  at  a  concert  for  1,000  rupees^ 
trhich  are  paid  in  adVatice.  A  is  too  ill  to  sing.  A  i9  not  6ound  to 
inake  compCensation  to  B  for  th^  kr&s  erf  th6  profits  which  B  would 
have  made  if  A  had  been  able  to  sing,  but  muJK  fisfund  to  B  tb^ 
1,000  rupees  paid  in  advance. 

66^  ^e  resciteion  of  a  voidable  con-^ 
tract  may  be  communicated  or  revoked  in 
the  saine  manlier,  and  subjecf  to  the  sam6 
rules,  as  apply  to  the  cooHitiication  or  re-< 
vocation  of  a  proposal 

67.  if  any  promisee  neglects  or  refuses 
to  anord  the  promisor  reasdil/ible  facilities 
for  the  performance  of  his  promise,  the 
promisor  is  excused  by  such  neglect  ot 
refusal  as  to  any  non-performance  caused 
thereby. 

Illustration. 

A  contracts  with  B  to  repair  B's  house. 

B  neglects  or  refuses  to  point  out  to  A  the  pidceft  hi  which  (ill 
house  feqtiires  repair. 

A  is  excused  for  the  non-performance  of  the  0(mtmct»  if  it  i* 
caused  by  such  neglect  or  refttsal. 


innniiJating  or 
revoking  roseis- 
sion  of  voidable 
contract. 


•  Effect  (^negf- 
lect  ofpromisee 
to  al^rd  pro- 
misor reasona- 
ble facilities  for 
performance. 


CiiAPT^ft  v.— Of  certain  Relations  resembliJIO 

THOSE  CREATED  BY  CONTRACT. 

68.  If  a  person,  incapable  of  entering 
into  a  contract,  ;.or  any  one  whom  he  is 
legally  bound  to  support,  is  supplied  by 
another  person  with  necessaries  suited  td 
his  condition  irt  life,  the  person  who  hail 
furnished  such  supplies  is  entitled  to  be 


Claim  for 
iiecessaries  sup- 
plied to  person 
incapable  of 
contracting,  or 
bn  his  account. 


reimbursed  from  the  property  of  such  incapable  person 

,  Illustrations, 

{a.)    A  supplies  B,  a  lunatic,  with  necessaries  suitable  to.  his 
ton^tion  in  life*    A  is  entitled  to  be  reimbursed  from  B's  propertyi 
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(^.)  A  supplies  the  wife  and  children  of  B,  a  lunatic,  with  neces= 
aaries  suitable  to  their  condition  in  life.  A  is  entitled  to  be  reim- 
bursed from  B's  property. 

Beimbupsement  ^  ^  ^^^^^  ^^^  j^  interested  in  the 
payment  of  money  which  another  is 
bound  by  law  to  pay,  and  who  therefore 
pays  it,  is  entitled  to  be  reimbursed  by  the 
other. 


of  psrson  paying 
money  due  by 
mother,  in  pay- 
iaent  of  which 
lie  is  interested. 


Illustration, 

B  holds  land  in  Bengal,  on  a  lease  granted  by  A«  the  aminddr. 
The  revenue  payable  by  A  to  the  Government  being  in  arrear,  his 
land  is  advertised  for  sale  by  the  Government  Under  the  revenue 
law,  the  consequence  of  such  sale  will  be  the  annulment  of  B's  lease. 
3.  to  prevent  the  sale  and  the  consequent  annulment  of  his  own 
lease,  pays  to  the  Government  the  sum  due-  firom  A.  A  is  bound 
to  make  good  to  B  the  amount  so  paid. 

70.  Where  a  person  lawfully  does  anything  for 
Obligation  of  another  person,  or  deliyers  anything  to 
^8on%n}oying.  him,  not  intending  to  do  so  gratuitously, 
benefit of^n on-  and  such  other  person  enjoys  the  benefit 
gratuitous  act.  thereof,  the  latter  is  bound  to  make  com- 
pensation to  the  former  in  respect  o^  or^to  restore,  thq 
thing  so  done  or  delivered. 

Illu9tf^i*ons. 

;(«.)    At  a  tradesman,  leaves  good^  at  B*s  bouse  hy  mistake.    ,B 
treats  the  goods  as  his  own.     He  is  bound  to  pay  A  for  them. 

(*.)  A  saves  B's  property  from  fire.  A  is  not  entitled  to  com- 
pensation front  B,  if  the  circumstances  show  that  he  intended  to  act 
gratuitously..    . 

71.  A  person  who  finds  goods  belong: 
'  Be^Mibihty  -^  ^^  another,  and  takes  them  into  his 
^    ,  ^      custody,  is  subject  to  the  same  responsibi- 

;^^'  lity  as  a  bailee. 

.Liability  of  per-        724    A  person  to  whom  money  has  been 

son  to  whom         . ,  ,  .        ,  ,.         ,    ,  .      , 

money  is  paid,  paid,  or  any  thing,  delivered,  by  mistake 

or  thing  deli-  j"  •  ^ 

TQTfid,  by  mis-  or  under  coercion,  must  repay  or  return 

•taktf  *or  BMef  .. 

€i»er6iQik  .  *^  .  , 
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Illustrations, 

(a.)  A  and  B  jointly  owe  100  rupees  to  C  A  alone  pays 
the  amount  to  C,  and  B,  not  knowing  this  fact,  pays  100  nipee^ 
over  again  to  C.     C  is  bound  to  repay  the  amount  to  B. 

{d. )  A  railway  company  refuses  to  deliver  up  certain  goods  to 
the  consignee,  except  upon  the  payment  of  an  illegal  charge  for 
carriage.  The  consignee  pays  the  sum  charged  in  order  to  obtain 
the  goods.  He  is  entitled  to  recover  so  much  of  the  charge  as  was 
iUe^dly  excessive. 


Chapter  Vr.—OF  the  Consequences  of.  Breach  : 

OF  Contract. 

73.     When  a  contract  has  been  broken,  the  party  who 
suffers  by  such  breach- is  entitled  to  re-* 

ftrlSTor^am-  ^>^^»  ^o"*  *^®  V^^^V  ^^^  ^^^  broken  the 
age  caused  by  contract,  compensation  for  any  loss  or 
breach  of  eon-  damage  caused  to  him-  thereby,'  which 
t^act-  naturally  arose    in  the  usual  course  of 

things  from  such  breach,  or  which  the  parties  knew, 
when  they  made  the  contract,  to  be  likely  to  result  from^ 
the  breach  o£  it.     -    . 

Such  compensation  is  not  to  be  given  for  any  remoteb 
and  indirect  loss  or  damage  sustained  by  reason  of  the 
breach. 

When  an  obligation  resembling  those  created  by  contract 
Comnensation  has  been- incurrai  and  has  not  been  dis-r 
f 0  r  fSure  to  <'harged,  any  person  injured  by  the  failure 
diicharge  obli-  to  dischage  it  is  entitled  to  receive  the 
gation  resem-  same  compensation  from  the  party  in  de-. 
?f  **^^*®  fault,  as  if  such  person  had  contracted  to' 
&^  by  con-    ^jig^i^^g  it  and  had  broken -his  cohtmct. 

Explanation, -r^l^  estimating  the  loss  or  damage  aris« 
ing  from  a  breach  of  contract^  the  means  which  existedl 
of  remedying  the  inconvenience  caused  by  the  non:p^r- 
fonn£nce  of  the  contract  niust  be  taken  into  accoimt!*    '  ^ 

,  .  Illustrations,  '/': 

(a^)  AcontrdCtsto  sell  and  deliver  50  maunds  of  saltpetre  •  to  B# 
ai'a:cert4ii!i  price ito. be. paid  oh' dslivery.  A' breaks  his  {wohaise-  B 
is  entitled  to  receive  from  A,  by  wa.y.ofi<.cotnpensation,  .the^  jwiQ,  M 
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ftny,  by  which  the  contract  price  falls  .short  of  the  price  for  which  Bf 
might  have  obtained  50  maunds  of  saltpetre  of  like  quality  at  th^ 
time  wheii  the  saltpetre  ought  to  have  been  delivered. 

(d.)  A  hires  B's  ship  to  go  toBoinbay,  and  there  take  on  board, 
6n  the  iSt  of  January,  a  cargo,  which  A  is  to  provide.and  to  brinj 
it  to  Calcutta,  the  freight  to  be  paid  when  earned.  B  's  ship  doe 
not  go  to  Bombay,  but  A  has  opportunities  of  procuring  suitable 
Conveyance  for  the  cargo  upon  terms  as  advantageous  as  those  or 
which  he  had  chartered  the  ship.  A  avails  himself  of  those  oppor 
tunities,  but  is  put  to  trouble  and  expense  in  doing  so.  A  ij 
entitled  to  receive  compensation  from  B  in  respect  of  such  trouU^ 
&Ad  expense* 

{c. )  A  contracts  to  buy  of  B,  at  a  stated  price,  50  matmds  o 
rice,  no  time  being  fixed  for  delivery.  A  afterwards  informs  B  tha 
he  will  Hot  actept  the  rice  if  tendered  to  him.  6  is  entitled  t( 
receive  from  A,  by  way  of  oompeniation,  the  amount,  if  any,  bj 
which  the  contract  price  exceeds  that  which  B  can  obtain  for  tin 
rice  at  the  time  when  A  informs  B  that  he  will  not  accept  it 

{d.)  A  contracts  to  buy  B's  ihip  for  60,000  rUpeeS,  but  break 
his  promise.  A  mUst  pay  to  B,  by  wAy  of  compensation,  the  excess 
if  anvt  of  the  contract  price  over  the  price  which  B  can  obtain  f( 
the  ship  At  the  time  of  the  breach  of  promise. 

{e» )  A,  the  owner  of  a  boat,  contracts  with  B-  to  take  a  carg( 
6f  jute  to  Mirzapur,  fof  sale  at  that  plate,  staiting  on  a  spedfiec 
day.  The  boat,  owing  to  some  avoidable  cause,  does  not  start  at 
the  time  appointed,  whereby  the  arrival  of  the  cargo  at  Mirzapur 
is  delayed  beyond  the  time  when  it  would  have  arrived  if  the  boat 
had  sailed  according  to  the  contract.  After  that  date,  and  before 
the  arrival  of  the  cargo,  the  price  of  jute  falls.  The  measure  of 
the  compensation  payable  to  B  t^  A  is  the  difference  between  the. 
price  which  B  could  have  obtained  for  the  cargo  at  Mirzapur  at 
the  time  when  it  would  have  arrived  if  forwarded  in  due  course, 
and  its  market  price  at  the  time  when  it  actually  arrived. 

(/.)  A  oontmcts  to  repair  B's  house  in  a  certain  manner,  and 
receives  payment  In  advance.  A  repairs  the  house,  but  not  accord- 
ing to  contract.  B  is  entitled  to  recover  from  A  the  cost  of  making 
the  repairs  conform  to  the  contract. 

{^.)  A  contracts  to  let  his  ship  to  B  for  a  year,  from  the  first 
of  January,  for  d.  certain  price.  Freights  rise,  and,  on  the  first  c4 
January,  the  hire  obtainable  for  the  ship  is  higher  than  the  contract 
price.  A  breaks  his  promise.  He  must  pay  to  B,  by  way  of 
compensation,  a  sUm  equal  to  the  difference  between  the  contract 
price  and  the  price  for  which  B  could  hire  a  similar  ship  for  a  year 
wk  and  from  the  first  of  January. 
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{k,}  A  oontracts  to  supply  B  with  a  certain  quantity  of  iron  at 
a  fixed  price,  being  a  higher  price  than  that  for  which  A  could 
procure  and  deliver  the  iron.  B  wrongAilly  refuses  to  receive  the 
iron.  B  must  pay  to  A.  by  way  of  comi>ensation,  the  difference 
between  the  contract  price  of  the  iron  and  the  sum  for  which  A 
could  have  obtained  and  delivered  it 

(«'.)  A  delivers  to  B,  a  common  carrier,  a  machine,  to  be  con- 
veyed, without  delay,  to  A's  mill,  informing  B  that  his  mill  is 
stopped  for  want  of  the  machine.  B  unreasonably  delays  the 
delivery  of  the  machine,  and  A,  in  consequence,  loses  a  profitable 
contract  with  the  Government.  A  is  entitled  to  receive  from  B,  by 
way  of  compensation,  the  average  amount  of  profit  which  would 
have  been  made  by  the  working  of  the  mill  during  the  time  that 
delivery  of  it  was  delayed,  but  not  the  loss  sustahied  through  the 
loss  of  the  Government  contract. 

(y.)  A,  having  contracted  with  B  to  supply  B  with  1,000  tons 
of  iron  at  100  rupees  a  ton,  to  be  delivered  at  a  stated  time, 
contracts  with  C  for  the  purchase  of  1,000  tons  of  iron  at  80  rupees 
a  ton,  telling  C  that  he  does  so  for  the  purpose  of  performing  his 
contract  with  B.  C  fails  to  perform  his  contract  with  A,  who  can- 
not procure  other  iron,  and  B,  in  consequence,  rescinds  the  contract 
C  must  pay  to  A  20,000  rupees,  being  the  profit  which  A  would 
have  made  by  the  performance  of  his  contract  with  B. 

{i.)  A  contracts  with  B  to  make  and  deliver  to  B,  by  a  fixed 
day,  for  a  specified  price,  a  certain  piece  of  machinery,  A  does 
not  deliver  the  piece  of  machinery  at  the  time  specified,  and.  in 
consequence  of  this,  B  is  obliged  to  procure  another  at  a  higher 
price  than  that  which  he  was  to  have  paid  to  A,  and  is  prevented 
from  performing  a  contract  which  B  had  made  with  a  third  person 
at  the  time  of  his  contract  with  A  (but  which  had  not  been  then 
communicated  to  A),  and  is  compelled  to  make  compensation  for 
breach  of  that  contract  A  must  pay  to  B,  by  way  of  compensation, 
the  difference  between  the  contract  price  of  the  piece  of  machinery 
and  the  sum  paid  by  B  for  another,  but  not  the  sum  paid  by  B  to 
the  third  person  by  way  of  compensation, 

(/.)  A,  a  tmilder,  contracts  to  erect  and  finish  a  house  by  the 
first  of  January,  in  order  that  B  may  give  possession  of  it  at  that 
time  to  C,  to  whom  B  has  contracted  to  let  it  A  is  informed  of 
the  contract  between  B  and  C.  A  builds  the  house  so  badly  that, 
before  the  first  of  January,  it  falls  down  and  has  to  be  re-built  by 
B,  who,  in  consequence,  loses  the  rent  which  he  was  to  have 
received  from  C,  and  is  obliged  to  make  compensation  to  C  for  the 
breadi  of  his  contract  A  must  make  compensation  to  B  for  the 
cost  of  rebuilding  the  bouse,  for  the  rent  lo$t,  and  for  the  compeQ- 
sation  made  to  C 
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"(«. )  .  A  sells  certain  merchandise  to  B,  wartanting  it  io  be  of 
a  particular  quality,  and  B,  in  reliance  upon  this  warranty,  sells  it 
to  C  with  a  similar  warranty.  The  goods  prove  to  be  not  accord- 
ing to  the  warranty,  and  B  becomes  liable  to  pay  C  a  sum  of  money 
by  way  of  compensation.  B  is  entitled  to  be  reimbursed  this  sum 
by  A. 

(n. )  A  contracts  to  pay  a  sum  of  money  to  B  on  a  day  specified. 
A  does  not  pay  the  money  on  that  day.  B,  in  consequence  of  not 
receiving  the  money  on  that  day,  is  unable  to  pay  his  debts,  and 
is  totally  ruined.  A  is  not  liable  to  make  good  to  B  anything 
except  the  principal  sum  he  contracted  to  pay,  together  with  inter- 
est up  to  the  day  of  payment 

{o. )  A  contracts  to  deliver  50  maunds  of  saltpetre  to  B  on  the 
first  of  January,  at  a  certain  price.  B,  afterwards,  before  the  first 
of  January,  contracts  to  sell  the  sahpetre  to  C  at  a  price  higher 
than  the  market  price  of  the  first  of  January.  A  breaks  his  promise. 
In  estimating  the  compensation  payable  by  A  to  B,  the  market 
price  of  the  first  of  January,  and  not  the  profit  which  would  have 
arisen  to  B  from  the  sale  to  C,  is  to  be  taken  into  account. 

(/. )  A  contracts  to  sell  and  deliver  500  bales  of  cotton  to  B  on 
a  fixed  day.  A  knows  nothing  of  B's  mode  of  conducting  his 
business.  A  breaks  his  promise,  and  B,  having  no  cotton,  is  obliged 
to  close  his  mill.  A  is  not  responsible  to  B  for  the  loss  caused  to 
B  by  the  closing  of  the  mill. 

{g.)  A  contracts  to  sell  and  deliver  to  B,  on  the  first  of  January, 
certain  cloth  which  B  intends  to  manufacture  into  caps  of  a  perticu- 
lar  kind,  for  which  there  is  no  demand,  except  at  that  season.  Th« 
cloth  is  not  delevered  till  after  the  appointed  time,  and  too  late  to 
be  used  that  year  in  making  caps.  B  is  entitled  to  receive  from  A, 
by  way  of  compensation,  the  difference  between  the  contract  price 
of  the  cloth  and  its  market  price  at  the  time  of  delivery,  but  not 
the  profits  which  he  expected  to  obtain  by  making  caps,  nor  the 
expenses  which  he  has  been  put  to  in  making  preparation  for  the 
manufacture. 

(r. )  A,  a  ship-owner,  contracts  with  B  to  convey  him  from  Calcutta 
to  Sydney  in  A's  ship,  sailing  on  the  first  of  January,  and  B  pays 
to  A,  by  way  of  deposit,  one-half  of  his  passage-money.  The  ship 
does  not  sail  on  the  first  of  January,  and  B,  after  being,  in  conse- 
quence, detained  in  Calcutta  for  some  time,  and  thereby  put  to 
some  expense,  proceeds  to  Sydney  in  another  vessel,  and,  in  conse- 
quence, arriving  too  late  in  Sydney,  loses  a  sum  of  money.  A  is 
liable  to  repay  to  B  his  deposit,  with  interest,  and  the  expense  to 
which  he  is  put  by  his  detention  in  Calcutta,  and  the  excess,  if  any, 
of  the  passage-money  paid  for  the  second  ship  over  that  agreed  upon 
for  thfe  first  r  but  not  the  sum  of  money  which  B  lost  by  arriving  in 
Sydney  too  late. 
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74.  When  a  contract  has  been  broken^ 
Title  to  com-  jf  a  sum  is  named  in  the  contract  as  the 
^^^^  ^**'  amount  to  be  paid  in  case  of  such  breach, 
Srtin  wMch  *^^  party  complaining  of  the  breach 
train  is  named  ^^  entitled,  whether  or  not  actual  damage 
as  payable  in  ^^  ^^^^  i^  proved  to  have  been  caused 
cue  of  breach.  thereby,  to  receive  from  the  party  who 
has  broken  the  contract  reasonable  com- 
pensation not  exceeding  the  amount  so  named. 

Exception, — When  any  person  enters  into  any  bail- 
bond,  recognizance  or  other  instrument  of  the  same 
nature,  or,  under  the  provisions  of  any  law,  or  under  the 
orders  of  the  Government  of  India  or  of  any  Local 
Government,  gives  any  bond  for  the  performance  of  any 
public  duty  or  act  in  which  the  public  are  interested,  he 
shall  be  liable,  upon  breach  of  the  condition  of  any  such 
instrument,  to  pay  the  whole  sum  mentioned  therein. 

Explanation. — A  person  who  enters  into  a  contract 
with  Government  does  not  necessarily  thereby  undertake 
any  public  duty,  or  promise  to  do  an  act  in  which  the 
public  are  intersted. 

Illustrations* 

(a.)  A  contracts  with  B  to  pay  B  Rs.  1,000,  if  he  fails  to  pay  B 
Rs.  5ex>  on  a  given  day.  A  fails  to  pay  B  Rs.  500  on  that  day.  B 
is  entitled  to  recover  from  A  such  compensation,  not  exceeding  Rs» 
1,000,  as  the  Court  considers  reasonable. 

{b.)  A  contracts  with  B  that,  if  A  practises  as  a  surgeon  within 
Cadcutta,  he  will  pay  B  Rs.  5,000.  A  practises  as  a  surgeon  in 
Calcutta.  B  is  entitled  to  such  ccHnpensation,  not  exceeding  Rs. 
5,000,  as  the  Court  considers  reasonable. 

(r. )  A  gives  a  recognizance  binding  him  in  a  penalty  of  Rs.  500 
to  appear  in  Court  on  a  certain  day.  He  forfeits  his  recognizance. 
He  is  liable  to  pay  the  whole  penalty. 

^rty  right-  75.  A  person  who  rightfully  rescinds 
on^rST  eS  *  contract  is  entitled  to  compensation  for 
titled  .to  eom-  any  damage  which  he  has  sustained  though 
P"***^"-  the  non-fulfilment  of  the  contract 

Illustration  • 

A,  a  smger,  contracts  with  B.  the  manager  of  a  theatre,  to  siog 
at  his  tb^tre  for  two  nights  in  every  week  during'the  next  tipfo 
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months,  and  B  engages  to  pay  her  loo  rupees  for  each  night's 
peiformance.    On  the  sixth  night,  A  wilfully  absents  herself  iix>m 
tixe  theatre,   and  B,  in  consequence,  rescinds  the  contract.     B  ^  , 
entitled  to  claim  compensation  for  the  damage  which  he  has   s«Sr 
joined  through  the  non-fulfilment  of  the  contract 


Chapter  VII.— Sale  of  Goods. 
When  Property  in  Goods  sold  passes. 

^Goods' defined.  ^6.  In  this  chapter,  the  word  ^goods' 
me«ins  and  includes  every  kind  of  move- 
able property. 

77.    *  Sale '  is  the  exchange  of  property  for  a  price^ 

*a  i^*A^(i^^     ^*  involves  the  transfer  of  the  ownership 
Sale  defined.    ^^  ^j^^  ^j^j^^^  ^^^^  g,^^  ^y^^  ^^^^^  ^^  ^ 

buyer. 
^Ifljow  78,    Sale  is  effected  by  offer  and  ac- 

enected.  ceptance  of  ascertained  goods  for  a  price, 

or  of  a  price  for  ascertained  goods, 

together  with  payment  of  the  price  or  delivery  of  the 
goods  ;  or  with  tender,  part-payment,  earnest  or  part- 
deliveiy  5  or  with  an  agreement,  express  or  implied,  that 
the  payment  or  delivery,  or  both,  shall  be  postponed. 

Where  there  is  ^  ^qntr^cf  for  the  sale  of  ascertained 
jgoods,  the  property  in  the  goods  sold  passes  to  the  buyer 
•when  the  whole  or  part  of  the  price,  or  when  the  earnest, 
is  paid,  or  when  the  whole  pr  part  of  the  goods  is 
delivered. 

If  the  parties  agree,  expressly  or  by  implication,  that 
the  payment  or  deliviery,  pr  both,  shall  be  postponed, 
the  prop^erty  parses  as  soon  as  th^  proposal  for  sale  is 
accepted. 

Illustrations, 

(a.)  B  offers  to  buy  A 's  horse  for  500  rupees.  A  accepts  B 's 
offer,  and  delivers  the  horse  to  B.  The  horse  becomes  J^ 's  01:9^ 
jwrtyon  deliyeiy. 


d  by  Google 


SEC&7S-8a      THB  INDIAN  CONTRACT  ACT.  X29 

(^.)  Abends  goods  to  B,  with  the  request  that  he  will  tmy  them 
at  a  stated  price  If  he  approves  of  them,  or  return  them  if  liie  does 
not  approve  of  them.  B  retains  the  goods,  and  informs  A  that  he 
approves  of  them.     The  goods  become  B's  when  B  retains    them. 

{c.)  B  offers  A,  for  his  horse,  i.ooo  rupees,  the  horse  to  be 
delivered  to  8  on  a  stated  day,  and  the  price  to  be  paid  on  another 
stated  day.  A  accepts  the  offer.  The  horse  becomes  B  's  as  soon 
as  the  proposal  is  accepted. 

td, )  B  o£krs  A,  for  his  horse,  i«ooonipees«  on  a  raontli  's  credit. 
A  accepts  the  offer.  The  horse  becomes  B  's  as  soon  as  the  offer  is 
accepted. 

{e, )  B,  on  the  first  January,  offers  to  A,  for  a  quantity  of  rice« 
2,000  rupees,  to  be  paid  on  the  first  March  following,  the  rice  not  to 
be  taken  away  till  paid  for.  A  accepts  the  offer.  The  rice  becomes 
B's  as  soon  as  the  offer  is  accepted. 

Transfer  79.    Where  there  is  a  contract  for  the 

jf  tWn^^"^?  ^^^  ^^  ^  thing  which  has  yet  to  be  ascer^ 

which  ^*yS  tained,  made  or  finished,  the  ownership  of 

to.  be  ascer-  the  thing  is  not  transferred  to  the  buyer 

g^,  made  or  ^^^^i  ij  j^  ascertained,  made  or  finished. 

Illustration^ 

B  orders  A,  a  barge-builder,  to  make  hlra  a  barge.  The  price  is 
not  made  payable  by  instalments.  While  the  barge  is  building,  B 
pays  to  A  money  from  time  to  time  on  account  of  the  price.  The 
oyneEship  of  the  barge  does  not  pass  to  B  until  it  is  finished. 

Ctmpktion  of  80.    Where,  by  a  contract  for  the  sale 

•ate   of  goods  of  goods,  the  seller  is  to  do  anything  to 

which  tho  seller  them  for  the  purpose   of   putting    them 

lis  to  put  into  into  g.  state  in  which  the  buyer  is  to  take 

tSJLStTuv     ^^^"^»  *^^  ^^®  *^  °°^  complete  until  such 
"^    *"  ^^    thing  has  been  done. 


Illustration, 

A,  a  ship-builder,  contracts  to  sell  to  B,  for  a  stated  price,  a  vessel 
which  is  lying  in  A 's  yard;  the  vessel  to  be  rigged  and  fitted  for  a 
voyage,  and  the  price  to  be  paid  on  delivery.  Under  the  contract* 
J[je  property  in  the  vessel  does  not  pass  to  B  until  the  vessel  has 
hcen  rigged,  fitted  up,  and  delivered. 
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Completion  of  ^^'    Where    anything    remains    to    M 

liale   of  goods,  done  to  the  goods  by  the  seller  for   tlHI 

when  seller  has  -           ^  •   •       ^u                *.    x-  ^»_  ^ 

to  do  anything  purpose  of  ascertaining  the  amount  of  th^j 

thereto  in  order    price,  the  sale  is  not  complete  until  this 
to  ascertain    ,       ,         , 
price.  h^s  l^c^^  done. 

Illustrations. 

{a.)  a;  the  owner  of  a  stack  of  bark,  contracts  to  sell  it  to  B» 
weigh  and  deliver  it,  at  loo  rapees  per  ton.  B  agrees  to  take  and 
pay  for  it  on  a  certain  day.  Part  is  weighed  and  delivered  to  B  ; 
the  ownership  of  the  residue  is  not  transferred  to  B  until  it  has 
been  weighed  pursuant  to  the  contract. 

{d.)  A  contracts  to  sell  a  heap  of  day  to  B  at  a  certain  price  per 
ton.  B  is,  by  the  contract,  to  load  the  clay  in  his  own  carts,  and  to 
weigh  each  load  at  a  certain  weighing  madiine,  which  his  carts 
must  pass  on  their  way  from  A's  ground  to  B^s  place  of  deposit.^ 
Here,  nothing  more  remains  to  be  done  by  the  seller  ;  the  sale  is 
complete,  and  the  ownership  of  the  heap  of  clay  is  transferred  at 
bnock 

Completion  of  ^2.  Where  the  goods  are  not  ascer- 
sale,  whengoods  tained  at  the  time  of  making  the  contract 
areunascertain-  of  sale,  it  is  necessary  to  the  completion 
ed  at  date  of  of  the  sale  that  the  goods  shall  he  ascer- 
4iontract.  tained. 

Illustration. 

A  agrees  to  sell  to  B,  20  tons  of  oil  in  A's  cisterns.  A's  cisterns 
contain  more  than  20  tons  of  oiU  No  portion  of  the  oil  has  becx>me 
the  property  of  R 

83.    Where  the  goods  are  not  ascertained  at  the  time 
k  Mknf  •        f    ^^  making  the  agreement  for  sale,    but 
f  ^*b"°  b      S^^^  answering  the  description   in    the 
sequent  TpL^    agreement  are  subsequently  appropriated 
pnation.  "^  ^^'^  party,  for  the  purpose  of  the  agree- 

ment, and  that  appropriation  is  assented 
to  by  the  other,  the  goods  have  been  ascertained,  and 
the  sale  is  complete. 

Illustration. 

•    Aj  having  a  quantity  of  sugar  in  bulk,  more  than  sufficient  to  fill 
80  hogsheads,  contracts  to  sell  B  20  hogsheads  of  it    After  the 
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contract  A  fills  20  hogsheads  with  the  sugar,  and  ^ves. notice. to  B 
that  the  hogsheads  are  ready,  and  requires  him  to  take  them  away. 
B  says  he  will  take  them  as  soon  as  he  can.  By  this  appropriatioa 
by  A,  and  assent  by  B,  the  sugar  becomes  the  properly  of  B. 

84.    Where  the  goods  are  not  ascertained  at  the  time 

-   _.  .         i.    of  making  the  contract  of  sale,  and,  by 

^*^«^?^^^*    the  terms  of  the  contract,  the  seller  is  to 

lertKlection."  ^^.\^  ^^^  with  reference  to  the  goods 
which  Cannot  be  done  until  they  are  ap- 
propriated to  the  buyer,  the  seller  has  a  right  to  select 
any  goods  answering  to  the  contract,  and  by  his  doing  so 
the  goods  are  ascertained. 

Illtistration, 

B  agrees  with  A  to  purchase  of  him,  at  a  stated  price,  to  be  pai(| 
on  a  fixed  day,  50  maunds  office  out  of  a  larger  quantity  in  A' 9 
granary.  It  is  agreed  that  B  shall  send  sacks  for  the  rice,  and  that 
A  ^ball  pat  the  rice  into  ihem.  B  does  so,  and  A  puts  50  maunds 
of  rice  imto  the  sacks.    The  goods  have  been  ascertained. 

Transfer  of  85.  Where  an  agreement  is  made  for 
ownership  of  the  sale  of  immoveable  and  moveable  pro- 
SJ^^^  P^°"  perty  combined,  the  ownership  of  the; 
perty ,  when  sold  ^iq yeable  property  does  n  ot  pass  before  the 
immoveable.^  transfer  of  the  immoveable  property. 
Illustration, 

A  agrees  with  B  for  the  sale  of  a  house  and  furniture.  The 
ownership  of  the  furniture  does  not  pass  to  B  liniil  the  house  is 
conveyed  to  B. 

Buyer  to  bear  86.      When    goods    have  become   the 

loss  after  goods  property  of  the  buyer,   he  must  bear  any 

have  become  his  loss     arising    from    their  destruction  or 

proper^.  injury. 

Illusirationf, 

{a.)  B  offers,  and  A  accepts,  loo  rupees  for  a  stack  of  firewood 
standing  on  A's  premises,  the  fire-wood,  to  be  allowed  to  remaiil 
on  A's  premises  till  a  certain  day,  and  not  to  be  taken  away  till 
paid  for.  Before  payment,  and  while  the  fire-wood  is  on  A's: 
premises,  it, is  accidentally  destroyed  by  fire.     B  must  bear  ttie  loss. 

{^.)  A  bids  1. 000  rupees  for  a  picture  at  a  sale  by  auction.  After 
the  bid.  it  is  injured  by  an  accident  If  the  accident  happens  b^ore 
the  hammer  falls,  the  loss  falls  on  the  seller;  if  afterwardSiOn  A. 
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S7,  When  'there  is  a  contract  for  the  sale  of  goods 
Transfer  of  ^^ot  yet  in  existence,  the  ownership  of  the 
ownership  of  goods  may  be  transferred  by  acts  donc^. 
goods  agreed  to  after  the  goods  are  produced  in  pursuance 
be  sold  while  of  the  contract,  by  the  seller,  or  by  the 
,non-existent.       buyer  with  the  seller's  assent 

Illustrations. 

_  (a,)  A  contracts  to  sell  to  B,  for  a  stated  price,  all  the  indigo 
which  shall  be  produced  at  A 's  factory  during  the  ensuing  year. 
A,  when  the  Indigo  has  been  manufactured,  gives  B  an  acknowledg- 
ment that  he  holds  the  indigo  at  his  dispo^.  The  ownership  of 
the  indigo  vests  in  B  from  the  date  of  the  acknowledgment. 

{d. )  A,  for  a  stated  price,  contracts  that  B  may  take  and  srfl  any 
crops  that'  shall  be  grown  on  A 's  land  in  succession  to  the  crops 
then  standing.  Under  this  contract,  B,  with  the  assent  of  A,  takes 
possession  of  some  crops  grown  in  succession  to  the  crops  standing 
at  the  time  of  the  contract  The  ownership  of  the  crops*  when 
taken  possession  of,  vests  in  B. 

{c.)  A.  for  a  stated  price,  contracts  that  B  may  take  and  sell 
any  crops  that  shall  be  grown  on  his  land  in  succession  to  the 
crops  then  standing.  Under  this  contract,  B  applies  to  A  for 
possession  of  some  crops  grown  in  succession  to  the  crops  which  weie 
standing  at  the  time  of  the  contract  A  refuses  to  give  possession. 
The  ownership  of  the  crops  has  not  passed  to  B,  though  A  may 
commit  a  breach  of  contract  in  refusing  to  give  possession. 

88.  A  contract  for  the  sale  of  goods  to 
be  delivered  at  a  future  day  is  binding, 
though  the  goods  are  not  in  the  posses- 
sion of  the  seller  at  the  time  of  making 
the  contract,  and  though,  at  that  time,  he 
has  no  reasonable  expectation  of  acquir- 
ing them  otherwise  than  by  purchase. 

Illustration. 

A  c<»tracts.  on  the  first  January,  to  sell  B  50  shares  in  the  East 
Indian  Railway  Company,  to  be  delivered  and  paid  for  on  the  first 
March  of  the  same  year.  A,  at  the  time  of  making  the  contract,  is 
not  in  possession  of  any  shares.    The  contraet  is  valid. 

Determination        ^^'    ^^^^®  *^®  price  of  goods  sold  is 
of^SnSflMd    ^°*  ^^^  ^y  ^^®  contract  of  sale,  the  buyer 
by  Goatraot.         ^^  bound  to  pay  the  seller  such  a  price  as 
the  Court  considers  reasonable. 


'  Contract  to 
lell  and  deliver, 
at  a  ftitnre  day, 
goods  not  in 
seller' s  posses- 
sion at  date  of 
contract. 


d  by  Google 


SECS.  89-90.]     THE  INDIAN  CONTRACT  ACT.  I33 

Illustration, 

B.  liTingr  at  IVitna,  orders  of  A.  a  coach-builder  at  Calcutta,  a 
carriage  of  a  particidar  description.  Nothing  is  said  by  either  as  to 
the  price.  The  order  having  been  executed,  and  the  price  being 
in  dispute  between  the  buyer  and  the  seller,  the  Court  must  decide 
what  price  it  considers  reasonable. 

Delivery. 

Delivanr  how       ^*    Delivery  of  goods    sold   may   be 

^jwuYwrjr  now    njg^jg  jjy  doing  anything  which  has  the 

effect  of  putting  them  in  the  possession  of 

the  buyer,  or  of  any  person  authoriied  to  hold  them  on 

his  behalf. 

Illustrations, 

(«.)  A  sells  to  B  a  horse,  and  causes  or  pennits  it  to  be  removed 
from  A's  stables  to  B's.    The  removal  to  B's  stable  is  a  delivery. 

(^.)  B,  in  England,  orders  100  bales  of  cotton  from  A,  a  mer- 
cIuLntof  Bombay,  and  sends  his  own  ship  to  Bombay  for  the  cotton. 
The  putting  the  cotton  on  board  the  ship  is  a  delivery  to  B. 

{c.)  A  sells  to  B  certain  specific  goods  which  are  locked  up  in  a 
gohdown.  A  gives  B  the  key  of  the  godown,  in  order  that  he  nay 
get  the  goods.     This  is  a  ddivery. 

{d.)  A  sells  to  B  five  specific  casks  of  oil.  The  oil  is  in  the 
irarehouse  of  A  B  sells  the  five  casks  to  C.  A  receives  ware- 
boose  rent  for  them  from  C.  This  amounts  to  a  delivery  of  the  oil 
to  C,  as  it  shows  an  assent  on  the  part  of  A  to  hold  the  goods  as ' 
warehouseman  of  C. 

{e,)  A  sells  to  B  50  maunds  of  rice  in  the  possession  of  C,  a 
warehouseman.  A  gives  B  an  order  to  C  to  transfer  the  rice  to  B, 
and  C  assents  to  such  order,  and  transfers  the  rice  in  his  books  to 
E  This  is  a  delivery. 

(/.)  A  agrees  to  sell  B  five  tons  of  oil>  at  1,000  rupees  per  ton, 
to  be  paid  for  at  the  time  of  delivery.  A  gives  to  C,  a  wharfinger, 
at  whose  wharf  he  had  twenty  tons  of  the  oil,  an  order  to  ttansfer 
five  of  them  into  the  name  of  B.  C  makes  the  transfer  m  his  books, 
and  gives  A's  clerk  a  notice  of  the  transfer  for  B.  A's  clerk  takes 
the  txansfer  notice  to  B,  and  offers  togive  it  him  on  paynjent  of  the 
price  of  the  oil.  B  refuses  to  pay.  Tnere  has  been  no  delivery  to 
B,  as  B  never  assented  to  make  C  his  agent  to  hold  for  him  the 
five  tOBa  selected  by  A. 
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91.    A  delivery  to  a  wkarfinger  or  carrier  of  the  goods 
_,_,       ,  ,       sold,  has  the  same  effect  as  a  delivery  to 
li^rvto  wtM      ^^®  ^^y^h  but  does  not  render  the  buyer 
fingS  or  carri-    ^*^^^®  ^^^  ^^^  P"^®  ^^  ^^^^  which  do  n^t 
0p/^  -  reach  him,  unless  the  delivery  is  so  made 

as  to  enable  him  to  hold  the  wharfinger 
or  carrier  responsible  for  the  safe  custody  or  delivery  of 
the  goods. 

Illtistration. 

B,  at  Agra,  orders  of  A,  who  lives  at  Calcutta,  three  casks  of  oil 
to  be  sent  to  him  by  railway.  A  takes  three  casks  of  oil  directed  to 
jB  to  the  railway  station,  and  leaves  tbem  there  without  confomj- 
irig  io  the  rules  which  must  be  complied  with  in  order  to  render  thte 
Railway  Company  responsible  for  their  safety.  The  goods  do  raH 
reach  B.  'There  has  not  been  a  sufficient  delivery  to  charge  B  in  a 
suit  for  the  price. 

92-    A  delivery  of  part  pf  goods,  in  progress  of  the 
«  delivery  of  the  whole,  has  the  same  effect 

flo^opv         "    ^^^  ^^®  purpose  of  passing  the  property  ill 
^*  such  goods,  as  a  delivery  of  the  whole  ^5 

but  a  delivery  of  part  x)f  the  goods,  with  an  intention  ol 
severing  it  from  the  whole,  does  not  operate  as  a  delivery 
of  the  remainder.  ; 

,,  Illustrations, 

(a.)  A  ship  arrives  in  a  harbour  laden  with  a  cargo  consigned 
to  A,  the  buyer  of  the  cargo.  The  captain  begins  to  discharge  it, 
an4  delivers -over  part  of  the  goods  to  A  in  progress  of  the  ddivoy 
of  the  whole.  This  is  a  delivery  of  the  cargo  to  A  for  the  pmpose 
of  passing  the.  propdrty  in  th^  cargo. 

(*. )  A  sells  to  B  a  stack  of  fire- wood,  to  be  paid  for  by  B  on  ddi- 
very.  After,  the  sale,  B  apfdies  for  and  obtains  from  A  leave  tp 
take  away  some  of  thc/fire-wood.  This  has  not  the  legal  effect  of 
delivery  of  the  whole.        .    .  ■ 

{c. )  A  sells  50  maunds  of  rice  to  B.  The  rice  remains  in  A's 
warehouse.  After  the  sale,  B  sells  to  C  10  maunds  of  the  rice,  and 
A,  at  B's  desire,  sends  the  10  maunds  to  C.  This  has  not  the  le^ 
effect  of  a  delivery  of  the  whole. 

Seller    not        93.    In  the  absence  of  any  special  pro- 
52^!!lJ?»fl       mise,  the  seller  of  goods  is  not  bound  to 

mi,  delivery.         '  ,     .  ,.  ,  . 
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94.  In    the    absence  of  atiy  special  promise  as  to 

delivery^    goods    sold  are  to  be  delivered 

^'y*  '         of  the  sale  ;  and  goods  contracted  to  be 

sold  are  to  be  delivered  at  the  place  at  which  they  are  at 
the  time, of  the  contract  for  sale,  or,  if  not  then  in  exis- 
tence, at  the  place  at  which  they  are  produced. 

Seller's  Lien. 

95.  Unless  a  contrary  intention  appears  by  the  con- 

tract,  a  seller  has  a  lien  on  sold  goods  as 
Seller's  hen.      ^ong  as  they  remain  in  his  possession  fi^nd 
the  price  or  any  part  of  it  remains  unpaids 

96.  Where,  by  the  contract,  the  payment  is   to  be 
Lien     where    ^^^^  ^t  a  future  day,  but  no  time  is  fixed 

payment  to  he  ^^^  ^^®  delivery  of  the  goods,  the  seller 
madeatafutiire  haS  no  lien,  and  the  buyer  is  entitled  to  a 
fey,  but  no  present  delivery  of  the  goods  without 
time  fixed  for  payment.  But  if  the  buyer  become^  insbl- 
Wiyeiy.  vent  before  delivery  of  the  goods,  or  if  the 

time  appointed  for  payment  arrives  before  the  delivery  of 
the  goods,  the  seller  may  retain  the  goods  ibr  the  price. 

Explanation.  — A  person  is  insolvent  who  has   ceased 
,  ,    to   pay.  his  debts  in  the  usual  course  of 

flefin^^^*^^     business,  or  who  is  incapable  of,  paying 
them.     . 

Illustration.   . 

A  sells  to  Ba  qiiantity  of  sugar  in  A 's  warehouse.  It  is  a^eed 
that  three  months  '  credit  shall  be  given.  B  allows  the  sugar  tp 
i^main  in  A 's  warehouse.  Before  the  expiry  of  the  three  months', 
B  becomes  insolvent.    A  may  retain  the  goods  for  the  price. 

Seller's    lien  97,    Where,  by  the  contract,   the   pay- 

whew  payment  nient  is  to  be  made  at  a  future  day,  and  th^ 

tale  made  at  buyer  allows  the  goods  to  remain  in  the 

nituieday,  and  possession  of  the  seller  until  that  day, 

iSto  rem^n  ^^^  does  not  then  pay  for  them,  the  seller 

in  fleller's  pos-  ^^^  retain  the  goods  for  the  price. 
sessioB. 
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Illustration, 

A  sells  to  B  a  quantity  of  sugar  in  A 's  warehanse.  It  is  agreed 
that  three  months '  credit  shall  be  given.  B  alfows  the  sugar  to 
remain  in  A 's  warehouse  tHl  the  expiry  of  the  three  months,  and 
then  does  not  pay  for  them.'    A  may  retain  the  goods  for  the  pric& 

.,          .  98.    A  seller,  in  possession  of  goods  sold, 

a«dnrt  ^    ~?  may  retain  them  for  the  price  against  any 

JSuentbuyfr  subsequent  buyer,  unless  the  seller  has  re- 

^        ^   '  cognized  the  title  of  the  subsequent  buyer. 

Stoppage  in  Transit. 

99.    A  seller  who  has  parted  with  the  possession  of 

.        the  goods,  and  has  not  received  the  whole 

t     bTo  n   i  n    V^^^y  "^ay,  if  the  buyer  becomes  insolvent, 

t^sit  ^^°P  *^®  goods  while  they  are  in  transit  to 

the  buyer. 

loa    Goods  are  to  be  deemed  in  transit  wl^ile  they 
•wTi         tMui      ^^*  ^^  ^^  possession  of  the  carrier,  or 
ftMtoSdMmod    ^^^^^  ^^  *"y  P^*^® '"  ^*  course  of  trans- 
intranait  mission  to  the  buyer,  and  are  not  yet  come 

into  the  possession  of  the  buyer  or  any 
person  onhis  behalf,  otherwise  than  as  being  in  possession 
of  the  carrier,  or  as  being  so  lodged. 

Illustrations^ 

(tf.)  B,  living  at  Madias,  orders  good»of  A»  at  Pcctna,  and  di- 
rects that  they  shall  be  sent  to  Madras.  The  goods  are  sent  to 
Calcutta,  and  there  delivered  to  C,  a  wharfinger,  to  be  forwarded 
to  Madras.  The  goods,  while  they  are  in  the  possession  of  C, 
are  in  transit 

(^j  B,  at  Delhi,  orders  goods  of  A,  at  Calcutta.  A  consigns 
and  forwards  the  goods  to  B  at  Delhi.  On  arrival  there,  they  are 
taken  to  the  warehouse  of  B,  and  left  there.  B  refuses  to  receive 
them,  and  inunediately  afterwards  stops  payment  The  goods  are 
in  transit 

(c)  B,  who  lives  at  Pnna,  orders  goods  of  A  at  Bombay.  A 
sends  them  to  Puna  by  C,  a  carrier  appointed  by  H.  The  goods 
arrive  at  Puna,  and  are  placed  by  C,  at  B  's  request,  in  C  's  ware- 
house for  B.    The  goods  are  no  longer  in  transit 

(d.)  B,  a  merchant  of  London,  orders  100  bales  of  cotton  of  A, 
a  merchant  at  Bombay.  B  sends  his  own  ship  to  Bombay  for  the 
cotton.  The  transit  is  at  an  end  when  the  cotton  is  delivered  on 
board  the  ship. 
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(&)  B,  a  merchant  of  London,  orders  loo  bales  of  cotton  of  A» 
a  merchaJit  at  Bombay.  B  sends  his  own  ship  to  Bombay  for  the 
cotton.  A  delivers  the  cotton  on  board  the  ship,  and  takes  bills 
ctflading  from  the  master,  making  the  cotton  ddirerable  to  A's 
order,  or  assigns.  The  cotton  arriyes  at  London,  bnt,  before 
coming  into  B's  possession,  B  becomes  insolvent.  The  cotton  ha» 
not  been  paid  for.    A  may  stop  the  cotton. 

loi.  The  seller's  right  of  stoppage  does  not,  except  in 
the  cases  hereinafter  mentioned,  cease  on 

Contimiance  ^^  buyer's  reselling  the  goods  while  in 
of  right  of  tj-ansit,  and  receiving  the  price,  but 
stoppagt.  continues  until  the  goods  have  been  deli- 

vered to  the  second  buyer,  or  to  some  person  on  his 
behalf. 

Cessation  ai  102.  The  right  of  stoppage  ceases  if 
right  oa  assign-  the  buyer,  having  obtained  a  bill  of  lading 
ment,  by  bnyer,  or  other  document  showing  title  to  the 
ofdoonment  goods,  assigns  it,  while  the  goods  are  in 
showrng  title.  transit,  to  a  second  buyer,  who  is  acting 
in  good  faith,  and  who  gives  valuable  consideration  for 
them. 

Illustrations. 

(a)  A  sells  and  consigns  certain  goods  to  B,  and  sends  him  the 
KU  of  lading.  A  being  still  unpaid,  B  becomes  insolvent,  and 
while  the  goods  are  in  transit,  assigns  the  bill  of  lading  for  cash  to 
C,  who  is  not  aware  of  his  insolvency.  A  cannot  stop  the  good» 
in  transit. 

(b.)  A  sells  and  consigns  certefai  goods  to  B.  A  being  still  un- 
paid B  becomes  insolvent,  and,  while  the  goods  are  still  in  transit, 
assigns  the  bill  of  lading  for  cash  to  C,  who  knows  that  B  is  insol- 
vent The  assignment  not  being  in  good  faith,  A  may  still  stop 
the  goods  in  transit 

How  seller  may  103.  Where  a  bill  of  lading  or  other 
stop  where  in-  instrument  of  title  to  any  goods  is  assign- 
rtrument  of  title  ^^  by  the  buyer  of  such  goods  by  way  of 
assigned  to  se-  pledge,  to  secure  an  advance  made  speci- 
ciare  specific  gcally  upon  it,  in  good  faith,  the  seller 
advance.  cannot,  except  on  payment  or  tender  to 

the  pledgee  of  the  advance  so  made,  stop  the  goods  in 
transit. 
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Illustrations^ 

(a. )  A  sells  and  consigns  goods  to  B  of  the  value  of.  I3,oqo 
lUpees.  B  assigns  the  bill  of  lading  for  these  goods  to  C  to  secure 
A  speciiic  advance  of  5.000  rupees  made  to  him  upon  the  bill  of 
lading  bjr  C  B  becomes  insolvent,  being  indebted  to  C  to  the 
amount  of  9,000  rupees.  A  is  not  entitled  to  itop  the  goods  except 
©n  payment  or  tender  to  C  of  5,000  rupees, 

(b,)  A  sells  and  consigns  goods  to  B  of  the  value  of  13,000 
'rupees;  B  assigns  the  bill  of  lading  for  these  gdods  to  C,  to  secure  the 
sum  of  5,000  rupees  due  from  him  to  C,  upon  a  general  balance  of 
laCCDunt  B  becomes  insolvent  A  is  entitled  to  stop  the  g^oods 
in  transit  without  payment  or  tender  to  C  of  the  5,000  rupees. 

_  104,    The  seller  may  eftect  stoppage  ia 

ffe  t  d*^  transit,  either  by  taking  actual  possession 

•e    ctea.  ^^  ^^^  goods,  or  by  giving  notice   of  his 

claim  to  the  carrier  or  other  depositary  ip  whose  posses- 
sion they  are. 
105.  Such  notice  may  be  given,  either  to  the  person 
f  11  I  ^^®  ^^  *^®  immediate  possession  of  the 
Ijotice  or  sellers  goods,  or  to  the  principal  whose  servant 
*  *"'^'  has  possession.     In  the  latter  case,    the 

notice  must  be  given  at  such  a  time,  and  under  such  cir- 
cumstances, that  the  principal,  by  the  exercise  of  reason- 
able diligence,  may  communicate  it  to  his  servant  in  time 
to  prevent  a  delivery  to  the  buyer. 

_,.,-.   _    „  106.     Stoppage  in   transit  entitles  the 

^  5^"^^  *°  ^^^^  ^^^  S^^^^  stopped  until    the 

on  stoppage.  1       pj-j^e  of  the  whole  of  the  goods  sold  is 
paid. 

Illustration, 

A  sells  to  B  100  bales  ol  cotton  ;  60  bales  havii^  come  into  B^s 
possession,  and  40  being  still  in  transit,  B  becomes  insolvent,  and 
A,  being  still  unpaid,  stops  the  40  bales  in  transit.  A  is  entitled  to 
hold  the  40  bales  until  the  price  of  the  100  bales  is.  paid. 

Resale. 

107.    Where  the  buyer  of  goods  fails  to   perform  his 

part  of  the  contract,  either  by   not  taking 

erWailure*^    the  goods  sold  to  him,  or  by   not   paying 

perform.  for  them,  the  seller,  having  a  lien   on  the 

goods,  or  having  stopped  them  in  transit, 
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may,  after  giving  notice  to  the  baycr  of  his  .  intention  to  , 
do  so,  resell  them,  after  the  lapse  of  a  reasonable  tinifij  ; 
and  the  buyer  must  bear  any  loss,  but  is  not  entitled  to 
any  profit,  which  may  occur  on  such  resale. 

Title. 

•pfti  ^        A     "   ^^^'    ^°  seller  can  give  to  the  buyer 
by  selfaTS    of  goods  a  better  title  to  those  goods  than 
goods  to  buyer,     he  has  himself,  except  in  the  following 
cases  : — 

Exception  i. — When  any  person  isj  by  the  consent  of 
the  owner,  in  possession  of  any  goods,  or  of  any  bill  of 
lading,  dock-warrant,  warehouse-keeper's  certificate^ 
wharfinger's  certificate  or  warrant  or  order  for  delivery, 
or  other  document  showing  title  to  goods,  he  may  trans- 
fer the  ownership  of  the  goods  of  which  he  is  so  in  posses; 
sion,  or  to  which  such  documents  relate,  to  any  other 
person,  and  give  such  person  a  good  title  thereto,  not* 
withstanding  any  instructions  of  the  owner  to  the  con- 
trary :  Provided  that  the  buyer  acts  in  good  faith,  and  un* 
der  circumstances  which  are  not  such  as  to  raise  a  reason- 
able presumption  that  the  person  in  possession  of  the 
goods  or  documents  has  no  right  to  sell  the  goods. 

Exception.  3. — If  one  of  several  joint-owners  of  goods 
has  the  sole  possession  of  them  by  the  permission  of 
the  co-owners,  the  ownership  of  the  goods  is  transferred 
to  any  person  who  buys  them  of  such  joint-owner  irt 
good  faith,  and  under  circumstances  which  are  not  such 
as  ta  raise  a  reasonable  presumption  that  the  person  in 
possession  of  the  goods  has  no  right  to  sell  them. 

Exception  3.— When  a  person  has  obtained  possession 
of  goods  under  a  contract  voidable  at  the  option  of  the 
other  party  thereto,  the  ownership  of  the  goods  is  trans- 
ferred to  a  third  person  who,  before  the  contract  is  re- 
scinded, buys  them  in  good  faith  of  the  person  in  posses- 
sion ;  unless  the  circumstances  which  render  the  contraqt 
voidable  amounted  to  an  offence  committed  by  the  per- 
son in  J)osfession  or  those  whom  he  represents. 

In  this  case  the  original  seller  is  entitled  to  compensa- 
tion from  the  origind,  purchaser  for  ^ny  loss  which  this 
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seller  may  have  sustained  by  being  prevented  from  re- 
scinding the  contract 

Illustrations, 

(a,)  A  buys  from  B,  in  good  faith,  a  cow  which  B  had  stolen 
from  C.    The  property  in  the  cow  is  not  transferred  to  A. 

{b, )  A,  a  merchant,  entrusts  B,  his  agent,  with  a  bill  of  lading 
relating  to  certain  goods,  and  instructs  B  not  to  sell  the  goods  for 
less  than  a  certain  price,  and  not  to  give  credit  to  D.  B  sells  the  goodb 
to  D  for  less  than  that  price,  and  gives  D  three  months'  credit. 
The  property  in  the  goods  passes  to  D. 

\c.)  A  sells  to  B  goods  of  which  he  has  the  bill  of  lading,  bat 
the  bill  of  lading  is  made  out  for  delivery  of  the  goods  to  C,  and 
it  has  not  been  endorsed  by  C.  The  property  is  not  transferred 
toB. 

(d,)  A,  B  and  C  are  joint  Hindd  brothers,  who  own  certain 
cattle  in  common.  A  is  left  by  B  and  C  in  possession  of  a  cow, 
which  he  sells  to  D.  D  purchases  bondjide.  The  property  im  the 
cow  is  transferred  to.  D. 

(e.)  A,  by  a  misrepresentation  not  amounting  to  cheating, 
iduces  B  to  sell  and  deliver  to  him  a  horse.  A  sells  the  horse  to  C 
before  B  has  rescinded  the  contract.  The  property  in  the  horse  is 
transferred  to  C;  and  B  is  entitled  to  compensation  from  A  for  any 
loss  which  B  has  sustained  by  being  prevented  from  rescinding  the 
contract 

(/.]  A  compels  B  by  wrongful  intimidation,  or  induces  him  by 
cheating  or  forgery,  to  sell  him  a  horse,  and,  before  B  rescinds  the 
contract,  sells  the  horse  to  C.  The  property  is  not  transferred. 
toC 

Warranty. 

109.    If  the  buyer,  or  any  person  claiming  under  him, 
,  is,  by  reason  of  the  invalidity  of  the  sel* 

ponSbUity  for  ^er's  title,  deprived  of  the  thing  sold,  the 
hadneee  of  title,  seller  is  respronsible  to  the  buyer,  or  the 
person  claiming  under  him,  for  loss  caused 
thereby,  unless  a  contrary  intention  appears  by  the  con- 
tract 
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-ibliahment  no.  An  implied  warranty  of  goodness 
ranW  of  gJod-  ^^  quality  may  be  established  by  the  cu»- 
neas  or  qnalil^.    torn  of  any  particular  trade. 
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Warranty,  of        m.    On  the  sale  of  provisions,  there 

^^Zttin?  >s  an    implied    warranty   that    they   are 

proyiBioiiB.  sound. 

Warranty  of        112.    On  the  sale  of  goods  by  sample, 

»te of»w^ by  ^^^^^  ^s  *"  implied  warranty  that  the  bulk 

lample.  is  equal  in  quality  to  the  sample. 

Warranty  im-        113.    Where  goods  are  sold  as  being 

plied  where  of  a  certain   denomination,  there  is  an 

b^*?     cerf  iniP^»«^  warranty  that  they  are  such  goods 

tain^denomina^  ^  ^^^  commercially  known  by  that  deno- 

tion.  mination,  although  the  buyer  may  have 
bought  them  by  sample,  or  after  inspection  of  the  bulk. 

Explanation. — But  if  the  contract  specifically  states  that 
the  goods,  though  sold  as  of  a  certam  denomination,  are 
not  warranted  to  be  of  that  denomination,  there  is  no  im- 
plied warranty. 

Illustrations, 

(a.)  A,  at  Calcutta,  sells  to  B  twelve  bags  of  "  waste  silk, "  then 
on  its  way  from  Murshedabad  to  Calcuttta.  There  is  an  implied 
warranty  by  A  that  the  silk  shall  be  such  as  is  known-in  the  market 
under  the  denomination  of  '*  waste  silk." 

{b.)  A  buys,  by  sample  and  after  having  inspected  the  bulk,  100 
bales  of  "  Fair  Bengal "  cotton.  The  cotton  proves  not  to  be  such 
as  is  known  in  the  market  as  "  Fair  Bai^gal"  :  there  is  a  breach  of 
warranty. 

114.  Where  goods  have  been  ordered 
whOTe*m»da^  for  a  specified  purpose,  for  which  goods 
ieieifoT^  of  the  denomination  mentioned  in  the 
ipeeifled  pur-  ^^^^^  are. usually  sold,  there  is  an  implied 
po,e.  warranty  by  the  seller  that  the  goods  sup- 

plied are  fit  for  that  purpose. 

Illustration, 

B  orders  of  A,  a  copper  manufacturer,  copper  for  sheathing  a 
vessel  A  on  this  order,  supplies  copper.  There  is  an  implied 
warranty  that  the  copper  is  fit  for  sheathing  a  vesseL 

Warranty. on        115.    Upon  the  sale  of  an  article  of  a 

rfwaU  F^^^^  well-known  ascertained  kind,  there  is  jQO 

ascertafned  implied  warranty  of  its  fitness  for   any 

kind.  particular  purpose. 
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Illustration, 

B  writes  to  A,  the  owner  of  a  patent  invention  for  cleaning 
cotton— "S«nd  me  your  patent  cotton-cleaning  machine  to  dean 
the  cotton  at  my  factory."  A  sends  the  machine  according  to  order. 
There  is  an  implied  warranty  by  A  that  it  is  the  article  known  as 
A's  patent  cotton-cleaning  machine,  bat  none  that  it  is  fit  for  the 
particular  purpose  of  cleaning  the  cotton  at  B's  factory. 

Seller  when  ^^^-  ^"  t^®  absence  of  fraud  and  of 
not  responsible  any  express  warranty  of  quality,  the  seller 
for  latent  de-  of  an  article  which  answers  the  description 
fects.  under  which  it  was  sold  is  not  responsible 

for  a  latent  defect  in  it. 

Illustration. 

A  sells  to  B  a  horse.  It  turns  out  that  the  horse  had,  at  the 
time  of  the  sale,  a  defect  of  which  A  was  unaware.  A  is  not  res- 
ponsible for  this. 

117.    Where  a  specific  article,  sold  with  a  warranty, 

,  has  been  delivered  and  accepted,  and  the 

on  bwach ^of    warranty  is  broken,  the  sale  is  not  thereby 

warranty  rendered  voidable  ;  but  the  buyer  is  en-, 

^*  titled  to  compensation  from  the  seller  for 

loss  caused  by  the  breach  of  warranty. 

Illustration, 

A  sells  and  delivers  to  B  a  horse  warranted  sound.  The  horse 
proves  to  have  been  unsound  at  the  time  of  sale.  The  saie  is  not 
thereby  rendered  voidable,  but  B  is  entitled  to  compensation  from 
A  for  loss  caused  by  the  unsoundness. 

Bight  of  buy-  118.    Where  there  has  been  a  contract, 

er  oh  breach  of  ^ith   a  warranty,   for  the  sale  of  goods 

warranty  in  y^hich,  at  the  time  of  the  contract,  were  not 

respect  of  goods  ascertained  or  not  in  existence,   and  the 

as  ertai     .  warranty  is  broken,  the  buyer  may 

accept  the  goods  or  refuse  to  accept  the  goods  when 
tendered, 

or  keep  the  goods  for  a  time  reasonably  sufficient  for 
examining  .and  trying  them,  and  then  refuse  to  accept 
them ;  provided  that,  during  such  time,  |ie  exercises  no 
other  act  of  ownership  over  them  than  is  necessary' for 
the  purpose  of  examination  and  trial 
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I  In  any  case  the  buyer  is  entitled  to  compensation  from 
I  the  seller  for  any  loss  caused  by  the  breach  of  warranty  ; 
but  if  he  accepts  the  goods  and  intends  to  claim  com- 
pensation, he  must  give  notice  of  his  intention  to  do  so 
within  a  reasonable  time  after  discovering  the  breach  of 
the  warranty. 

Illustrations, 

J  a.)  A  agrees  to  seH  and,  without  appfication  on  B^s  part, 
iver  to  B  200  bales  of  tinascertained  cotton  by  sample.  Cotton 
not  in  accordance  with  sample  is  delivered  to  &  B  may  return  it 
if  he  has  not  kept  it  longer  than  a  reasonable  time  for  the  purpose 
0/  examination. 

(3.)  B  agrees  to  buy  oiA  twenty-five  sacks  of  flour  by  sampler 
The  flour  is  delivered  to  B,  who  pays  the  price.  B,  upon  examina- 
tion, finds  it  not  equal  to  sample ;  B  afterwards  uses. two  sacks,  and 
sells  one.  He  cannot  now  rescind  the  contract  and  recover  the  prioct 
but  he  is  entitled  to  compensation  from  A  for  any  loss  caused  by 
the  breach  of  warranty. 

(c.)  B  makes  two  pairs  of  shoes  for  A  by  A's  order.  When  the 
shoes  are  delivered,  they  do  not  fit  A.  A  keeps  both  pairs  for 
a  day.  He  wears  one  pair  for  a  short  time  in  the  house,  and  takes 
'  along  ^^k  out  of  doors  in  the  other  pair.  He  may  refuse  to 
accept  the  first  pair,  but  not  the  second.  But  he  may  recover  com- 
pensation for  any  loss  sustained  by  the  defect  of  the  second  pair. 

Miscellaneous. 

119.  When  the  seller  sends  to  the  buy- 
may  refoM  ^to  ^^  S^^^^  "ot  ordered  with  goods  ordered, 
accept,  if  goods  the  buyer  may  refuse  to  accept  any  of  the 
Sent°Simffoods  S^o^s  so  sent,  if  there  is  risk  or  trouble  in 
ordered.  separating   the  goods  ordered  from   the 

goods  not  ordered. 

Illustration. 

A  orders  of  B  specific  articles  of  diina.  B  sends  these  artideft . 
to  A  in  a  hamper,  with  other  articles  of  china  which  had  not  been . 
ordered.    A  may  refuse  to  accept  any  of  the  goods  sent. 

Effect  of  120.  If  a  buyer  wrongfully  refuses  to 
VTongfol  re-  accept  the  goods  sold  to  him,  this  amounts 
Aualto  accept,     to  a  breach  of  the  contract  of  s^le. ,        ; 
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Bight  of  seller 
fts  to  lescifisioii, 
on  failure  of 
buyer  to  pay 
price  at  time 
filed. 


Sale  and 
transfer  of  lots 
•old  bj  aactien. 


EfEiMt  of  use, 
by  seller,  of 
pretended  bid- 
dings to  raise 
price. 


121.  When  goods  sold  have  been  deli- 
vered to  the  buyer,  the  seller  is  not  en- 
titled to  rescind  the  contract  on  the  buyer's 
failing  to  pay  the  price  at  the  time  fixed, 
unless  it  was  stipulated  by  the  contract 
that  he  should  be  so  entitled. 

122.  Where  goods  are  sold  by  auction, 
there  is  a  distinct  and  separate  sale  of  the 
goods  in  each  lot,  by  which  the  ownership 
thereof  is  transferred  as  each  lot  is  knock- 
ed down. 

123.  If,  at  a  sale  by  auction,  the  seller 
makes  use  of  pretended  biddings  to  raise 
the  price,  the  sale  is  voidable  at  the  option 
of  the  buyer. 


Chapter  VI 1 1.— Of  Indemnity  and  Guarantee. 


124. 

indemnity' 
Refined. 


A  contract  by  which  one  party  promises  to  save 
the  other  from  loss  caused  to  him  by  the 
conduct  of  the  promisor  himself,  or  by 
the  conduct  of  any  other  person,  is  called 
a  'contract  of  indemnity.' 

Illustration. 


A  contracts  to  indemnify  B  against  the  consequences  of  any 
proceedings  which  C  may  take  against  B  in  respect  of  a  certain 
sum  of  200  rupees.    This  is  a  contract  of  indemnity. 

125.  The  promisee  in  a  contract  of 
li^UitiMcliii-  indemnity,  acting  within  the  scope  of  his 
denmity-hold-  authority,  is  entiUed  to  recover  from  the 
er,  when  sned.       promisor — 

. '  (i)  all  damages  which  he  may  be  compelled  to  pay  in 
any  suit  in  respect  of  any  matter  to  which  the  promise 
to  indemnify  applies  ; 
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(2)  aU  costs  which  he  xiiftv  b^  compelled  to  pay  in 
any  such  suit  ii^  in  bringing  or  defending  it,  he  did  not 
contravene  the  orders  of  the  promisor,  and  acted  as  it 
would  have  been  prudent  for  him  to  act  in  the  absence  of 
any  contract  of  indemnity,  or  if  the  promisor  authorized 
him  to  bring  or  defend  the  suit  ; 

(3)  all  sums  which  he  may  have  paid  under  the  terms 
of  any  compromise  of  any  such  suit,  if  the  compromise' 
was  not  contrary  to  the  orders  of  the  promisor,  and  was 
one  which  it  would  have  been  prudent  for  the  promisee  to 
make  in  the  absence  of  any  contract  of  indemnity,  or  if 
the  promisor  authorized  him  to  compromise  the  suit 

126.  A  *  contract  of  guarantee'  is  a  contract  to  per- 
*  Contract  of    ^"^"^  *^®  promise,  or  discharge  the  liabi- 

gnarantee/  lity,  of  a  third  person  in  case  of  his  default. 
'snfety/  'prin-  The  person  who  gives  the  guarantee  is 
dpal*  debtor/  called  the  ^surety';  the  person  in  res* 
ftnd 'creditor./  pect  of  whose  default  the  guarantee  is 
given  is  cailed  the  *  principal  debtor/  and  the  person  to 
whom  the  guarantee  is  given  is  called  the  '  creditor^*  A 
guarantee  may  be  either  oral  or  written. 

127.  Anything  done,  or  any  promise  made,  for  the 

benefit  of  the  principal  debtor,  may  be  a 
Consideration    sufficient.considcration  to  the  surety  for 
fcr  guarantee.       ^j^. ^^^  ^^  guarantee- 

Illustrations, 

{a.)  B  requests  A  to  sell  and  deliver  to  him  goods  on  credit. 
A  agrees  to  do  so,  provided  C  will  guarantee  tlfe  payment  of  die 
price  of  the  goods.  C  promises  to  guarantee  the  payment  in 
consideration  of  A's  promise  to  deliver  the  goods.  This  is  a  suffi- 
cient consideration  for  C's  promise. 

(i.)  A  sells  and  delivers  goods  to  B.  C  afterwards  requests  A 
to  forbear  to  sue  B  for  the  debt  for  a  year,  and  promises  tluit,  if  he 
does  so,  C  will  pay  for  them  in  default  of  payment  by  B.  A  agrees 
to  forbear  as  requested.  This  is  a  sufficient  consideration  for  C's 
promise. 

{c.)  A  sells  and  delivers  goods  to  R  C  afterwards,  without 
consideration,  agrees  to  pay  for  them  in  default  of  B.  Theftgr^^-^ 
ment  is  void. 
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128.  The  liability  of  the  surety  is  co-exten- 
li^.      "  ^^^^  '^^^^  ^^^*  ^^  *^^  principal  debtor,  unless* 

k  is  otherwise  provided  by  the  contract 

Illustration, 

A  guarantees  to  B  the  payment  of  a  bill  of  exchange  by  C,  the 
acceptor.  The  bill  is  dishonoured  by  C.  A  is  liable,  not  only  for 
the  amount  of  the  bill,  but  also  for  any  interest  and  diarges  which 
may  have  become  due  on  it. 

.  129.    A  guarantee  which  extends  to  a 

ffuaraiSw/'"*^    series  of  transactions,  is  called  a  *  continu- 
^^^    '  ing  guarantee.* 

Illustrations. 

{a,)  A,  in  consideration  that  B  will  employ  C  in  collecting  the 
rents  of  B's  Zamindari,  promises  B  tobe  responsible,  to  the  amount 
of  5,000  rupees,  for  the  due  collection  and  payment  by  C  of  those 
rents.    This  is  a  continuing  guarantee. 

(3. )  A  guarantees  payment  to  B,  a  tea-dealer,  to  the  amount  of 
100,  for  any  tea  he  may  from  time  to  time  supply  to  C.  B  sup- 
_  lies  C  with  tea  to  above  the  value  of  £  100,  and  C  pays  B  for  it 
Afterwards,  B  supplies  C  with  tea  to  the  value  of  £  aoo.  C  fails 
to  pay.  The  ..guarantee  given  by  A  was  a  continuing  guarantee,  and 
he  is  accordingly  liable  to  B  to  the  extent  of  ^  100. 

{c)  A  guarantees  payment  to  B  of  the  price  of  five  sacks  of  flour 
to  be  deUvered  by  B  to  C  and  to  be  paid  for  in  a  month.  B  delivers 
five  sacks  to  C.  C  pays  for  them.  Afterwards  B  delivers  four  sacks 
to  C,  which  C  does  not  pay  for.  The  guarantee  given  by  A  M^as  not 
a  continuing  guarantee,  and  accordingly  he  is  not  liable  for  the 
price  of'the  four  sacks. 

Bevoeation  ef  .  '3o.  A  continuing  guarantee  may  at  any 
continuing  time  be  revoked  by  the  surety,  as  to  future 
guarantee.  transactions,  by  notice  to  the  creditor. 

Illustrations, 

{a. )  A,  in  consideration  of  B's  discounting,  at  A's  request,  bills 
of  exchange  for  C,  guarantees  to  B,  for  twelve  months,  the  due 
payment  of  all  such  bills  to  the  extent  of  5,000  rupees.  B  discounts 
bills  for  C  to  the  extent  of  2.000  rupees.  Afterwards,  at  the  end  of 
three  months,  A  revokes  the  guarantee.  This  revocation  dis- 
cbarges A  from  all  liability  to  B  for  any  subsequent  discount 
1^  A  IS  liable  to  B  for  the  2,000  rupees,  on  default  of  C. 
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(*.)  A  guarantees  to  B,  to  the  extent  of  10,000  rupees,  that  C 
shall  pay  all  the  bills  that  B  shall  draw  upon  him.  B  draws  upott 
C.  C  accepts  the  bill  A  gives  notice  of  revocation.  C  dis- 
honours the  bill  at  maturity.    A  is  liable  upon  his  guarantee. 

Eevocationof  .  '31.  The  death  of  the  surety  operates, 
continumg  ffua-  ^^  *"®  absence  of  any  contract  to  the  con- 
rantee  by  auro-  trary,  as  a  revocation  of  a  continuing 
tj's  death.  guarantee,  so  far  as  regards  future  trans- 

actions. 

132.  Where  two  persons  contract  with  a  third  person 
Liability  of  two  ^^  undertake  a  certain  liability,  and  also 
peraons,  prima-  contract  with  each  other  that  one  of  them 
rily  liiOtle.  not  shall  be  liable  only  on  the  default  of  the 
affected  by  pri-  other,  the  third  person  not  being  a  party 
Tate  arrange-  to  such  contract,  the  liability  of  each  of 
nifint  between  such  two  persons  to  the  third  person  un- 
tie m  as  to  der  the  first  contract  is  not  affected  by  the 
Buretyship.  existence  of  the  second  contract,  although 

such  third  person  may  have  been  aware  of  its  existence. 

Illustration, 

A  and  B  make  a  joint  and  several  promissory  note  to  C.  A 
makes  it,  in  fact,  as  surety  for  B,  and  C  knows  this  at  the  time 
when  the  note  is  made.  The  fact  that  A,  to  the  knowledge  of  C, 
made  the  note  as  surety  for  B,  is  no  answer  to  a  suit  by  C  against 
A  upon  the  note. 

Discharge  of  133.  Any  variance,  made  without  the 
surety  by  van-  surety's  consent,  in  the  terms  of  the  con- 
tiT  to  ?™*    ^^^^^  between  the  principal  and  the  cre- 

contract.  ditor,  discharges  the  surety  as  to  transac- 

tions subsequent  to  the  variance. 

Illustrations. 

(a.)  A  becomes  surety  to  C  for  B's  conduct  as  a  manager  in  C's 
bank.  Afterwards,  B  and  C  contract,  without  A's  consent,  that 
B's  salary  shall  be  raised,  and  that  he  shall  become  liable  for  one- 
fomth  of  the  losses  on  overdrafts.  B  allows  a  customer  to  over- 
draw, and  the  bank  loses  a  sum  of  money.  A  is  discharged  from 
his  suretyship  by  the  variance  made  without  his  consent,  and  is  not 
liable  to  make  good  this  loss. 

{i')  A  guarantees  C  against  the  misconduct  of  B  in  an  office  to 
which  B  is  appointed  by  C,  and  of  which  the  duties  are  defined  by 
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an  Act  of  the  legislature.  By  a  subsequent  Act,  the  nature  of  the 
office  is  materialiy  altered.  Afterwards,  B  misconducts  himselt 
A  is  discharged  by  the  change  from  future  liability  under  bis 
guarantee,  though  the  misconduct  of  B  is  in  respect  <^  a  duty  not 
affected  by  the  later  Act. 

{c. )  C  agrees  to  appoint  B  as  his  clerk  to  sell  goods  at  a  yeariy 
,  salary,  upon  A's  becoming  surety  to  C  for  B's  duly  accounting  for 
moneys  received  by  him  as  such  clerk.  Afterwards,  without  A's 
knowledge  or  consent,  C  and  B  agree  that  B  should  be  paid  by 
a  commission  on  the  goods  sold  by  him  and  not  by  a  fixed  salary. 
A  is  not  liable  for  subsequent  misconduct  of  B. 

{d. )  A  gives  to  C  a  continuing  guarantee  to  the  extent  of  3,000 
rupees  for  any  oil  supplied  by  C  to  B  on  credit.  Afterwards  B  be- 
comes embarrassed,  and,  without  the  knowledge  of  A,  B  and  C 
contract  that  C  shall  continue  to  supply  Bwith  oil  for  ready  money, 
and  that  the  payments  shall  be  applied  to  the  then  existing  debts 
bet\yeen  B  and  C,  A  is  not  liable  on  his  guarantee  for  any  goods 
supplied  after  this  new  arrangement. 

{e.)  C  contracts  to  lend  B  5,000  rupees  on  the  first  March.  A 
guarantees  lepayment.  C  pays  the  5,000  rupees  to  B  on  the  first 
January.  A  is  discharged  from  his  liability,  as  the  contract  has 
been  varied,  inasmuch  as  C  might  sue  B  for  the  money  before  the 
first  of  March. 

134.  The  surety  is  discharged  by  any  contract  be- 
Discharge  of  ^ween  the  creditor  and  the  principal  debtor, 
surety  by  by  which  the  principal  debtor  is  released, 
release  or  dis-  or  by  any  act  or  omission  of  the  creditor, 
charge  of  prin-  the  legal  consequence  of  which  is  the 
cipal  debtor.         discharge  of  the  principal  debtor. 

Illustrations, 
(a. )  A  gives  a  guarantee  to  C  for  goods  to  be  supplied  by  C  to 
B.  C  supplies  goods  to  B,  and  afterwards  B  becomes  embarrassed 
and  contracts  with. his  creditors  (including  C)  to  assign  to  them  his 
property  in  consideration  of  their  releasing  him  from  their  demands. 
Here  B  is  released  from  his  debt  by  the  contract  with  C,  and  A  is 
discharged  from  his  suretyship. 

{b,)  A  contracts  with  B  to  grow  a  crop  of  indigo  on  A's  land 
and  to  deliver  it  to  B  at  a  fixed  rate,  and  C  guarantees  A's  perform- 
ance of  this  contract  B  diverts  a  stream  of  water  which  is 
necessary  for  the  irrigation  of  A's  land,  and  thereby  prevents  hire 
from  raising  the  indigo.     C  is  no  longer  liaUe  on  his  guarantee. 

[c.)  A  contracts  with  B  for  a  fixed  price  to  bufld  a  bouse  for  B 
within  a  stipulated  time,  B  supplying  the  necessary  timber.  C* 
guarantees  A's  performance  of  the  contract  B  omits  to  supply 
the  timber.    C  is  discharged  firom  his  suretyship. 
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Oiflcliarge  of 
SQiety  w lio n 
creditor  com- 
ponnds  with, 
giYes  time  to,  or 
sgiees  not  to 
sue,  principal 
dobtoF. 

Surety  not 
discharged 
when  agree- 
ment made  with 
third  person  to 
give,  time  to 
principal  debt- 


135.  A  contract  between  the  creditor 
and  the  principal  debtor,  by  which  the 
creditor  makes  a  composition  with,  or  pro^- 
mises  to  give  time  to,  or  not  to  sue,  the 
principal  debtor,  discharges  the  surety,  un- 
less the  surety  assents  to  such  contract 


Creditor's  for- 
bearanoe  to  sue 
does  not  dis- 
charge surety. 


136.  Where  a  contract  to  give  time 
to  the  principal  debtor  is  made  by  the 
creditor  with  a  third  person,  and  not  with 
the  principal  debtor,  the  surety  is  not 
discharged. 

Illustration, 

C,  the  holder  of  an  overdue  bill  of  exchange  drawn  by  A  as 
surety  for  B,  and  accepted  by  B,  contracts  with  M  to  give  time  to 
R    A  is  not  discharged. 

137.  Mere  forbearance  on  the  part 
of  the  creditor  to  sue  the  principal  debtor 
or  to  enforce  any  other  remedy  'against 
him,  does  not,  in  the  absence  of  any 
provision  in  the  guarantee  te  the  contrary, 

discharge  the  surety. 

Illustration, 

B  owes  to  C  a  debt  guaranteed  by  A.  The  debt  becomes  payable. 
C  does  not  sue  B  for  a  year  after  the  debt  has  become  payable. 
A  is  not  discharged  from  his  suretyship. 

138.  Where  there  are  co-sureties,  a 
release  by  the  creditor  of  one  of  them 
does  not  discharge  the  others  ;  neither  does 
it  free  the  surety  so  released  from  his 
responsibility  to  the  other  sureties. 

139.  If  the  creditor  dt)es  nny  act  which 
is  inconsistent  with  the  rights  of  the  surety,' 
or  omits  to  do  any  act  which  his  duty  to 
the  surety  requires  him  to  do,  and  the 
eventual  remedy  of  the  surety  himselif 
against  the  principal  debtor  is  thereby 
impaired,  the  surety  is  discharged. 


Belease  of  one 
oo-surety  does 
not  discharge 
others. 

Discharge  of 
surety  by  credi- 
tor's act  or 
omission  im- 
pairing surety's 
eventual  re- 
netlys. 
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Illustrations* 

{a. )  B  contracts  to  build  a  ship  for  C  for  a  given  sura,  to  be 
paid  by  instalments  as  the  work  reaches  certain  stages.  A  becomes 
surety  io  C  for  B's  due  performance  of  the  contract.  C,  without 
the  knowledge  of  A,  prepays  to  B  the  last  two  instalments.  A  is 
discharged  by  this  prepayment. 

{d. )  C  lends  money  to  B  on  the  security  of  a  joint  and  several 
promissory  note  made  in  C's  favour  by  B,  and  by  A  as  surety  for 
B,  together  with  a  bill  of  sale  of  B's  fumitore,  which  gives  povrer 
to  C  to  sell  the  furniture,  and  apply  the  proceeds  in  discharge  of 
the  note.  Subsequently,  C  sells  the  furniture,  but,  owing  to  his 
misconduct  and  wilful  negligence,  only  a  small  price  is  realized.  A 
is  discharged  from  liability  on  the  note. 

(r.)  A  puts  M  as  apprentice  to  B,  and  gives  a  guarantee  to  B 
for  M's  fidelity.  B  promises  on  his  part  that  he  will,  at  least  once 
a  month,  see  M  make  up  the  cash.  B  omits  to  see  this  done  as 
promised,  and  M  embezzles.     A  is  not  liable  to  B  on  his  guarantee. 

140.  Where  a  guaranteed  debt  has  become  due,   or 
,  ^    default   of  the  principal  debtor  to  perform 

J^jonv^jl  a  guaranteed  duty  has  taken  place,  the 
ment  or  per-  surety,  upon  payment  or  performance  of 
formance.  ^^^  *^*^  ^^  *^  liable  for,  is   invested    with 

all  the  rights  which  the  creditor  had 
against  the  principal  debtor. 

141.  A  surety  is  entitled  to  the  benefit  of  every  sc- 

curity  which  the  creditor  has  against  the 
Surety  s  right  principal  debtor  at  the  time  when  the  con- 
creditor's  M-  ^^^^^  ^^  suretyship  is  entered  into,  whether 
curities.         "    *^®  surety  knows  of  the  existence  of  such 

security  or  not ;  and  if  the  creditor  loses, 
or,  without  the  consent  of  the  surety,  parts  with  such  se- 
curity, the  surety  is  discharged  to  the  extent  of  the  value 
of  the  security. 

Illtistrations, 

{a.)  C  advances  to  B,  his  tenant,  2,000  rupees  on  the  guarantee 
of  A.  C  has  also  a  further  security  for  the  2,000  rupees  by  a 
mortgage  of  B's  furniture.  C  cancels  the  mortgage.  B  becoroes 
insolvent,  and  C  sues  A  on  his  guarantee.  A  is  discharged  from 
liability  to  the  amount  of  the  value  of  the  furniture. 

(3.)  C,  a  creditor,  whose  advance  to  B  is  secured  by  a  decree, 
receives  also  a  guarantee  for  that  advance  from  A.    C  afterwards 
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takes  B's  goods  in  execution  under  the  decree,  and  then,  without 
the  knowledge  of  A,  withdraws  the  execution.    A  is  discharged. 

{c.)  A,  as  surety  for  B,  makes  a  bond  jointly  with  B-  to  C,  to 
secure  a  loan  from  C  to  B.  Afterwards,  C  obtains  from  B  a  further 
security  for  the  same  debt.  Subsequently,  C  gives  up  the  further 
security.     A  is  not  discharged. 

Guarantee        H^-    Any  guarantee    which  has  been 

obtainedby  obtained  by  means  of  misrepresentation 

m  i  8  r  e  p  r  e-  made  by  the  creditor,  or  with  his  knowledge 

sentation,    in-  and  assent,  concerning  a  material  part  of 

TiOid.  the  transaction,  is  invalid. 

Guarantee ob-  j^^    y^uy  guarantee  which  the  creditor 

tained  by  con-  j^^^  obtained  by  means  of  keeping  silence 

eeaiment.     in-  ^s  to  a  material  circumstance,  is  invalid. 
?aiicu 

Illtistrations, 

ta.)  A  engages  B  as  clerk  to  collect  money  for  him.  B  fails  ta 
account  for  some  of  his  receipts,  and  A  in  consequence  calls  upon 
him  to  furnish  security  for  his  duly  accounting.  C  gives  his 
guarantee  for  B's  duly  accounting.  A  does  not  acquamt  C  with 
Fs  previous  conduct  B  afterwareis  makes  default.  The  guarantee 
is  invalid. 

{b.\  A  guarantees  to  C  payment  for  iron  to  be  supplied  by  him 
to  B  to  the  amount  of  2,000  tons.  B  and  C  have  privately  agreed 
that  B  should  pay  five  rupees  per  ton  beyond  the  market  price,  such 
excess  to  be  applied  in  liquidation  of  an  old  debt.  This  agreement 
is  concealed  from  A.     A  is  not  liable  as  a  surety. 

r„.««f«p  «,        144.    Where  a  pei*songfves  a  guarantee 

a^SS  tlSt  upon  a  contract  that  the  creditor  shall  not 

creditor    shall  act  upon  it  until  another  person  has  joined 

SStu'^^ety  in  it  as  co-surety,   the  guarantee  is   not 

joins.  valid  if  that  other  person  does  not  jom. 

145.    In  every  contract  of  guarantee  there  is  an  implied 

promise  by  the  principal  debtor  to  indem- 

Implied  pro-    jjjfy  ^he  surety ;  and  the  surety  is  entitled 

miseto  indem-     ^^    recover    from    the    principal    debtor 

Lify  Borety.  whatever  sum  he  has  rightfully  paid  under 

the  guarantee,  but  no  sums  which  he  has  ps^d  wrongfully. 
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Illustrations, 

'  (a.)  B  is  indebted  to  C,  and  A  is  surety  for  the  debt  C  demands 
payment  from  A,  and  on  his  refusal  sues  him  for  the  amount.  A 
defends  the  suit,  having  reasonable  grounds  for  doing  so,  but  he  is 
compelled  to  pay  the  amount  of  the  debt  with  costs.  He  can 
recoyer  from  3  the  amount  paid  by  l^im  for  costs,  as  well  as  the 
principal  debt 

(i,\  C  lendi^  B  a  sum  of  money,  and  A,  at  the  request  of  B, 
apcepts  a  bill  of  exchange  drawn  by  B  upon  A  to  seeing  the  amount 
C,  the  holder  of  the  bill,  demands  payment  of  it  from  A,  and,  on 
A's  refusal  to  pay,  sues  him  upon  the  biU.  A,  not  having  reasonable 
grounds  for  so,  doing,  defends  the  suit,  and  has  to  pay  the  amount 
df  the  bill  aiid  costs.  He  can  recover  from.B  the  amount  of  the  bill, 
i3Ut;  not  the  sum  paid  for  costs,  as  there  was  no  real  ground  for 
defending  the  action. 

(c)  A  guarantees  to  C,  to  the  extent  of  2,000  rupees,  payment 
for  rice  to  be  supplied  by  C  to  B.  C  suppUes  to  B  rice  to  a  less 
amount  than  2,000  rupees,  but  obtains  from  A  payment  of  the  sum 
p^  2,000  rupees  in  respect  of  the  rice  supplied.  A  cannpt  recover 
froix)  B  mote  than  the  price  of  the  rice  actiially  supplied. 

146.    Where  two  or  more  persons  are  co-sureties  for 

the  same  debt  or  duty,  either  jointly  or 

Co-»uretiesli-    severally,  and  whether  under  the  same  or 

huteiJiX         different  contracts,   and  whether  with   or 

v»«ft»*uy.        without  the  knowledge  of  each  other,  the 

co-sureties,  in  the  absence  of  any  contract  to  the  contraryj 

■are  liable^  as  between  themselves,  to  pay  each  an  equaJ 

share  of  the  whole  debt,  or  of  that  part  of  it  which  remains 

unpaid  by  the  principal  debtor. 

Illustrations. 

{a. )  A,  B  and  G  are  sureties  to  D  for  the  sum  pf  3,000  rupees 
lent  to  E.  E  makes  default  in  payment.  A,  6  and  C  are  liablej 
^.between  themselves,  to  pay  i.oqo  rupees  each. 

•  {k,)  A,  B  and  C  are  sureties  to  D  for  the  sum  of  1,000  rupees 
lent  to  £,  apd  theie  i?  a  conu-act  between  A,  B  and  C  that  A  is  to 
be  responsible  to  the  extent  of  one-quarter,  B  to  the  extent  of  one- 
quarter,  ^and  C  to  the  extent  of  one-half.  E  makes,  default  in 
payment  As  between  the  si^reties,  A  is  liable  to  pay  250  rupees,  B 
-950  rupees,  and  C  500  rupees. 
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Liability  of  eo-        I47«    Co-sureties  who   are    bound   in 

taie^ea  bound  different  sums  are  liable  to  pay  equally  as 

in  d  i  ff«  r  6  n  t  far  as  the  limits  of  their  respective  obliga- 

mms.  tions  permit 

Illustrations, 

{a.  ]  A,  B  9iid  C,  as  sore'ies  for  D,  enter  into  three  several 
boiids,  each  in  a,  different  penalty »  namely,  A  in  the  penalty  of 
10,000,  rupees,  B  in  that  of  20,000  rupees,  C  in  that  of  40,000 
rupees,  condiiioned  for  D's  duly  accounting  to  £.  D  makes  default 
to  the  extent  of  30,000  rupees.  A,  B  and  C  are  each  liable  to  pay 
10,000  rupees. 

[d.)  A,  B  and  C,  as  sureties  for  D,  enter  into  three  several  bonds, 
^ch  in  a  different  pecalty,  namely,  A  in  the  penalty  of  10,000 
rupees,  B  in  that  of  20.000  rupees,  C  in  that  of  40,000  rupees,  con- 
ditioned for  D's  duly  accounting  to  £.  D  makes  default  to  the 
extent  of  40,000  rupees.  A  is  liable  to  pay  10,000  rupees,  and  B 
and  C  15,000  rupees  each. 

{c)  A,  B  and  C.  as  sureties  for  D,  enter  into  three  several 
bonds,  each  in  a  different  penalty,  namely,  A  in  the  penalty  oC 
;o,ooo  rupees,  B  in  that  of  20,000  rupees,  C  in  that  of  40,000  rupees, 
conditioned  for  D's  duly  accounting  to  E.  D  makes  default  to  the. 
extent  of  70,000  rupees.  A,  B  and  C  have  to  pay  each  the  full 
penalty  of  his  bond. 


Chapter  IX.— Of  Bailment. 

148.    A  *  bailment '  is  the  delivery  of  goods  by  one 
,  person  to  another  for  some  purpose,  upon 

•hail  »  d  *  contract  that  they  shall,  when  the  pur- 
'wS'defiiJS^  P*^^^  *^  accomplished,  be  returned  or  other- 
wise disposed  of  according  to  the  direc- 
tions of  the  person  delivering  them.  The  person  deliver- 
ing the  goods  is  called  the  *  bailor '.  The  person  to 
whom  Aey  are  deliverd  is  called  the  *  bailee  \     . 

Explanation, -^If  a  person  already  in  possession  of  the 
goods  of  another  contracts  to  hpld  them  as  a  bailee,  he 
thereby  becomes  the  bailee,  and  the  owner  becomes  th^ 
bailor  pf  such  goods,  although  they  may  not  have  been 
delivered  by  way  of  bailment. 
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149.  The  delivery  to  the  bailee  may  be  made  by  do- 

ing  anything  which  has  the  effect  of  put- 
DeUverytobai-     ting  the  goods  in  the  possession  of  the  in- 
°^  tended  bailee  or  of  any  person  authorized 

to  hold  them  on  his  behalf. 

150.  The  bailor  is  bound  to  disclose  to  the  bailee 
B  1  '  d  f  +  feults  in  the  goods  bailed,  of  which  the 
^close^  fault  ^^^^^^  ^^  aware,  and  which  materially  in- 
in  goods  bailed!    t^^^^^e  with  the  use  of  them,  or  expose  the 

bailee  to  extraordinary  risks ;  and  if  he  does 
not  make  such  disclosure,  he  is  responsible  for  damage 
arising  to  the  bailee  directly  from  such  faults. 

If  the  goods  are  bailed  for  hire,  the  bailor  is  responsi- 
ble for  such  damage,  whether  he  was  or  was  not  aware 
of  the  existence  of  such  faults  in  the  goods  bailed. 

Illustrations, 

{a, )  A  lends  a  horse,  which  he  knows  to  be  vicious,  to  B^  He 
does  not  disclose  the  fact  that  the  horse  is  vicious.  The  horse  runs 
away.  B  is  thrown  and  injured.  A  is  responsible  to  B  for  damage 
sustained. 

{6.)  A  hires  a  carriage  of  B.  The  carriage  is  unsafe,  though  B 
is  not  aware  of  it,  and  A  is  injured.  B  is  responsible  to  A  fcx-  the 
injury. 

151.  In  all  cases  of  bailment  the  bailee  is  bound  to 
Caretobetftk  *^^^  as  much  care  of  the  goods  bailed  to 
by  bailee       ^    ^^"^  ^  ^  ^^^  ^^  ordinary  prudence  would, 

^         *  under  similar  circumstances,  take  of  his 

own  goods  of  the  same  bulk,  quality  and  value  as  the 
goods  bailed. 

152.  The  bailee,  in  the  absence  of  any 
«aKi  f  1  special  contract,  is  not  responsible  for  the 
*c  of  tS  ^^^^»  destruction  or  deterioration  of  the 
baiied.                thing  bailed,  if  he  has  taken  the  amount 

of  care  of  it  described  in  section  one  hun- 
dred and  fifty  one. 

153.  A  contract  of  bailment  is  voidable 
Termination     ^^  ^^le  option  ot  the  bailor,  if  the  bailee 

consistent  with     bailed,  inconsistent  with  the  conditions  ot 
conditions.  ^^^  bailment. 
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Illustration. 

A  lets  to  B,  for  hire,  a  horse  for  his  own  riding.  B  drives  the 
horse  in  his  carriage.  This  is,  at  the  option  of  A,  a  termination  of 
the  baihnent. 

f  VTA    *v  •  '54-    If  the  bailee  makes  any  use  of  the 

lomSlnif  ^I  goods  bailed  which  is  not  according  to  the 
anthorized  use  conditions  of  the  bailment,  he  is  liable  to 
of  goods  bailed.  ™ake  compensation  to  the  bailor  for  any 
damage  arising  to  the  goods  from  or  du- 
ring; such  use  of  them. 

Illustrations. 

[a.)  A  lends  a  horse  to  B  for  his  own  riding  only.  B  allows  C» 
a  member  of  his  family,  to  ride  the  horse.  C  rides  with  care,  but 
the  horse  accidentally  falls  and  is  injured.  B  is  liable  to  make 
compensation  to  A  for  the  injury  done  to  the  horse. 

{b.)  A  hires  a  horse  in  Calcutta  from  B  expressly  to  march  to 
Braares.  A  rides  with  due  care,  but  marches  to  Cuttadc  instead. 
The  horse  accidentally  falls  and  is  injured.  A  is  liable  to  make 
compensation  to  B  for  the  injury  to  the  horse. 

Effect  of  mil-  155.  If  the  bailee,  with  the  consent 
ture,  with  bail-  of  the  bailor,  mixes  the  goods  of  the  bai- 
or'8  coMent,  of  Iq^  ^jth  his  own  goods,  the  bailor  and  the 
hia  goods  with  bailee  shall  have  an  interest,  in  proportion 
goods  of  bailee.  ^^  ^^jj.  respective  shares,  in  the  mixture 
thus  produced 

156.     If  the  bailee,  without  the  consent  of  the  bailor, 

-^  mixes    the  goods  of  the  bailor  with  his 

arect  of  mix-     Q^j^  goods,  and  the  goods  can  be  separat- 

tnre,  without       j     **j«  'j   j   ^i_  *     •     *i_  j 

bailcir's  consent,     ^^  or  divided,  the  property  m  the  goods 

when  the  goods    remains  m  the  parties  respectively  ;  but 

can  be  aeparat-    *^®  bailee  is  bound  to  bear  the  expense  of 

ed.  separation  or  division,  and  any  damage 

arising  from  the  mixture. 

Illustration. 

A  bails  100  bales  of  cotton  marked  with  a  particular  mark  to  B. 
B,  without  A's  consent,  mixes  the  100  bales  with  other  bales  of  his 
own,  bearing  a  different  mark :  A  is  entitled  to  have  his  100  bales 
returned,  and  B  is  bound  to  bear  all  the  expense  incurred  in  the 
cparation  of  the  bales,  and  any  other  incidental  damage. 
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Effect  of  mil-  157.  If  the  bailee,  without  the  consent 
tupe,  without  of  the  bailor,  mixes  the  goods  of  the  bai- 
Iwilor'sconseiit,  jor  with  his  own  goods,  in  such  a  manne* 
when  the  goods  ^^at  it  is  impossible  to  sepaiate  the  good* 
^^otuesepar-  ^^^jj^  fj^^  ^y^  other  goods,  and  deliver 
them  back,  the  bailor  is  entitled  to  be 
compensated  by  the  bailee  for  the  loss  of  the  goods. 

Illustration. 

A  balk  a  barrel  of  Cape  flour  worth  Rs.  45  to  B.  B,  without 
A's  consent,  mixes  the  flour  with  country  flour  of  his  own,  worth 
only  R$.  85  a  barreL  B  must  compensate  A  for  the  loss  of  his 
flour. 

158^    Where,  by  the  conditions  of  the  bailment,  the 

p«nft        t  K      goods  are  to  be  kept  or  to  be  carried; 

-^^^^^y    ^^  *o  have  work  done  upon  them  by  the 

'  receive  no  remuneration,  the  bailor  shall 
repay  to  the  bailee  the  necessary  expenses  incurred  by 
him  lor  the  purpose  of  the  bailment. 

159.  The  lender  of  a  thing  for  use  may  at  any  time 

require  its  return,  if  the  loan  was  gratui- 
Bestoration  of  jQ^g^  g^g^  though  he  lent  it  for  a  specified 
CTat^to  iV  time  or  purpose.  But  if,  on  the  faith  of 
^  ^^*  such  loan  made  for  a  specified  time  or 
putpose,  the  borrower  has  acted  in  such  a  manner  that 
th«  return  of  the  thing  lent  before  the  time  agreed  upon 
would  cause  him  loss  exceeding  the  benefit  actually 
derived  by  him  from  the  loan,  the  lender  must,  if  he 
compels  the  return,  indemnify  the  borrower  for  the  amount 
in  which  the  loss  so  occasioned  exceeds  the  benefit  so 
derived. 

160.  It  is  the  duty  pf  the  bailey  to  return,  or  deliver 
■o  *  ^'^^^Afc  according  to  the  bailor's  directionsj  the 
EatMn  orgood*  g^Q^s  bailed,  without  demand,  as  soon  aS 
^iSio??im?ir"  the  time  for  which  they  were  bailed  has 
accomplishment  expired,  or  the  purpose  for  which  they 
of  porposo.  were  bailed  has  been  accomplished. 
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Mee'B  respon-  '^'-  ^^»  ^y  *^e  fault  of  the  bailee,  the 
libilily  when  goods  are  not  returned,  delivered  or  ten- 
goods  are  not  dered  at  the  proper  time,  he  is  responsi- 
bly deliyerod  ble  to  the  bailor  for  any  loss,  destruction 
OP  tendered.  or  deterioration  of  the  goods  from  that 
time. 

Termination  of  162.    A  gratuitous  bailment  is  termi- 

grafcmtouB  baU-  nated  by  the  death  either  of  the  bailor  or 

ment  by  death,  of  the  bailee. 

163.     In  the  absence  of  any  contract  to  the  contrary. 
Bailor    cnti-  ^^®  bailee  is  bound  to  deliver  to  the  bail- 
tied  to  increase  or,   or  according  to  his  directions,   any 
or  profit  from  increase  or  profit  which  may  have  accrued 
goods  bailed.  from  the  goods  bailed. 


Illustration, 


A  leaves  a  cow  in  the  custody  of  B  to  be  taken  care  of.  The 
cow  has  a  •  calf.  B  is  bound  to  deliver  the  calf  as  well  as  the  cow 
to  A. 


164.    The  bailor  is  responsible  to  the  bailee  for  any 
loss  which   the    bailee  may  sustain    by 
M?FX?^9?"    reason  that  the  bailor  was  not  entitled  to 


nbility  to  bailee. 


make  the  bailment,  or  to  receive  back  the 


goods,  or  to  give  directions  respecting  them. 

165.     If  several  joint  owners  of  goods  bail  them,  the 

bailee  may  deliver  them  back  to,  or  ac- 

Bailment  by    wording  to  the    directions    of,    one   joint 

JJ^ai      joint    ^^^^j.  ^th^jut  tj^g  consent  of  all,  in  the 

absence  of  any  agreement  to  the  contrary. 

166.  If  the  bailor  has  no  title  to  the 
goods,  and  the  bailee,  in  good  faith,  deli- 
vers them  back  to,  or  accordinpr  to  the  di- 
rections of,  the  bailor,  the  bailee  is  not 
responsible  to  the  owner  in  respect  of 
such  delivery. 


Bailee  not  res- 
ponsible on  re- 
deUTBiytobail- 
orwithont  title. 
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167.     If  a  person,  other  than  the  bailor, 

Bifhtofthird     claims  goods  bailed,  he  may  apply  to  the 

SXbaner'^^     Court  to  stop  the  delivery  of  the  goods  to  the 

*°^      ^^     ■         bailor,  and  to  decide  the  title  to  the  goods. 

168.    The  finder  of  goods  has  no  right  to   sue    the 

owner  for  compensation  for  trouble    and 

Kightoffind-    expense  voluntarily  incurred  by   him  to 

ero  goods.  preser\'e  the  goods  and   to  find  out  the 

owner ;  but  he  may  retain  the  goods  against  the  owner 

until  he  receives  such  compensation ;  and  where    the 

owner  has  offered  a  specific  reward   for 

May   sue  for    ^j^^  return  of  goods  lost,   the  finder  may 

^afic  reward    ^^^  f^^  g^^j^  reward,  and  may  retain  the 

onere  .  goods  until  he  receives  it. 

169.     When  a  thing  which  is  commonly 

When    finder    the  subject  of  sale  is  lost,  if  the  owner 

of   thing  com-    cannot  with  reasonable  diligence  be  found, 

monly  on  sate    q|.  jf  j^^  refuses,  upon  demand,  to  pay  the 

mayaeUit,  i^^fyi  charges  of  the  finder,   the   finder 

may  sell  it — 

(i)  when  the  thing  is  in  danger  of  perishing  or  of 
losing  the  greater  part  of  its  value,  or, 

{2)  when  the  lawful  charges  of  the  finder,  in  respect 
of  the  thing  found,  amount  to  two-thirds  of  its  value. 

170.  Where  the  bailee  has,  in  accordance  with  the 
•D  1  »  i.-  purpose  of  the  bailment,  rendered  any 
cidar  fifin?^  "  service  involving  the  exercise  of  labour  or 
skill  in  respect  of  the  goods  bailed,  he  has, 
in  the  absence  of  a  contract  to  the  contrary,  a  right  to 
retain  such  goods  until  he  receives  due  remuneration  for 
the  services  he  has  rendered  in  respect  of  them. 

Illustrations, 

(a. )  A  delivers  a  rough  diamond  to  B,  a  jeweller,  to  be  cut  and 
polished,  which  is  accordingly  done.  B  is  entitled  to  retain  the 
stone  till  he  is  paid  for  the  services  he  has  rendered. 

{b.)  A  gives  cloth  to  B,  a  tailor,  to  make  into  a  coat  B  pro- 
mises A  to  deliver  the  coat  as  soon  as  it  is  finished,  and  to  give  A 
three  months'  credit  for  the  price.  B  is  not  entitled  to  retain  the 
coat  until  he  is  paid. 
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171.  Bankers,    factors,   wharfingers,   attorneys  of  a 
General  lien  of    ^igh  Court  and  policy-brokers   may,   in 

bankCTs,  fac-  the  absence  of  a  contract  to  the  contrary, 
tors,  wliarfin-  retain  as  a  security  for  a  general  balance 
gers,  attorneys  of  account,  any  goods  bailed  to  them  ;  but 
and  policy-  no  other  persons  have  a  right  to  retain,  as 
trokers.  a  security  for  such  balance,  goods  bailed 

to  them,  unless  there  Is  an  express  contract  to  that  effect 

Bailments  of  Pledges. 

172.  The  bailment  of  goods  as  security  for  payment 

of  a  debt  or  performance  of  a  promise  is 
Pledge,"pawn-  called  'pledge.'  The  bailor  is  in  this  case 
<  and 'pawn-  called  the  'pawnor.'  The  bailee  is  called 
ee  defined.  the 'pawnee.' 

173.  The  pawnee  may  retain  the  goods  pledged,  not 

only  for  payment  of  the  debt  or  the  per- 
Pawnee's    f^miance  of  the  promise,  but  for  the  in- 
right  of  retain-    jgj.gg^  ^f  tijg  (jebt^  and  all  necessary  ex- 
^'  penses  incurred  by  him  in  respect  of  the 

possession  or  for  the  preservation  of  the  goods  pledged. 

Pawnee  not  to  174.  The  pawnee  shall  not,  in  the  ab- 
retain  for  debt  sence  of  a  contract  to  that  effect,  retain  the 
or  promiBe  other  goods  pledged  for  any  debt  or  promise 
than  that  for  ^^j^^j.  ^^^^^  ^jj^  ^j^bt  ©r  promise  for  which 
^ii^!j  ^^^  they  are  pledged  ;  but  such  contract,  in  the 
m^Btion  i^  absence  of  anything  to  the  contrary,  shall  be 
ifce  of  snbs^  presumed  in  regard  to  subsequent  advances 
quentadvanw^s.    made  by  the  pawnee. 

,    .  ,  175.    The  pawnee  is  entitled  to  receive 

Pawnee  8  ngnt  ^^^^  ^^^  pawnor  extraordinary  expenses 
nar^  eXsis  incurred  by  him  for  the  preservation  of  the 
incired.  Soods  pledged. 

176.  If  the  pawnor  makes  default  in 
Pawnee's  right  payment  of  the  debt,  or  performance,  at 
whwe  pawnor  ^^^  stipulated  time,  of  the  promise,  in  res- 
makesdfifanlt.  ^^^^  of  which  the  goods  were  pledged,  the 
pawnee  may  bring  a  suit  against  the  pawnor  upon  the 
debt  or  promise,  and  retain  the  goods  pledged  as  a 
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collateral  security  ;  or  he  may  sell  the  thing  pledged,  on 
giving  the  pawnor  reasonable  notice  of  the  sale. 

If  the  proceeds  of  such  sale  are  less  than  the  ^unount 
due  in  respect  of  the  debt  or  promise,  the  pawnor  is 
still  liable  to  pay  the  balance.  If  the  proceeds  of  the 
sale  are  greater  than  the  amount  so  due,  the  pawnee  shall 
pay  over  the  surplus  to  the  pawnor. 

177.  If  a  time  is  stipulated  for  the  payment  of  the 

debt,  or  performance  of  the  promise,  for 
™1«  f^  -Ji?  which  the  pledge  is  made,  and  the  pawn- 
to^eem.  ^^  ^^^^^  ^^^*"^*  '"  payment  of  the  debt 

or  performance  of  the  promise  at  the 
stipulated  time,  he  may  redeem  the  goods  pledged  at  any 
subsequent  time  before  the  actual  sale  of  them  ;  but  he 
must,  in  that  case,  pay,  in  addition,  any  expenses  which 
have  arisen  from  his  default. 

178.  A  person  who  is  in  possession  of  any  goods,  or 

of  any  bill  of  lading,  dock-warrant,  ware- 

Pledge  by    house-keeper's  certificate,  wharfinger's  cer- 

possessop   of    tificate,   or  warrant  or  order  for  delivery, 

cumeit^  tml    ^^  ^"y  ^^^^^  document  of  title  to  goods, 

to  goods  ^^y  ^^^  ^  valid  pledge  of  such  goods, 

or  documents  :  Provided  that  the  pawnee 
acts  in  good  faith,  and  under  circumstances  which  are 
not  such  as  to  raise  a  reasonable  presumption  that  the 
pawnor  is  acting  improperly  : 

Provided  also  that  such  goods  or  documents  have  not 
been  obtained  from  their  lawful  owner,  or  from  any  per* 
son  in  lawful  custody  of  them,  by  means  of  an  offence  or 
fraud. 

PledgB  where  179.  Where  a  person  pledges  goods  in 
SlhS^tei-  ^^^^  ^^  has  only  a  limited  interest,  the 
est  ~    pledge  is  valid  to  the  extent  of  that  interest 

Suits  by  Bailees  or  Bailors  against  Wrong-doers. 

180.  If  a  third  person  wrongfully  deprives  the  bailee 
'.,,,..  of  the  use  or  possession  of  the  goods 
.opballeea^Suat  bailed,  or  does  them  any  injury,  the  bailee 
wnmg-doer.         is  entitled  to  use  such  remedies  as  the 
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owner  mi^ht  have  used  in  the  like  case  if  no  bailment 
had  been  made  ;  and  either  the  bailor  or  the  bailee  may* 
bring  a  suit  against  a  third  person  for  such  deprivation 
or  injury. 

Apportioament  ^^^-  Whatever  is  obtained  by  way  of 
«f  relief  or  com-  relief  or  compensation  in  any  such  suit' 
pepsation  ob-  shall,  as  between  the  bailor  and  the  bailee^ 
tained  bj  sucli  be  dealt  with  according  to  their  respective 
•nits-  interests. 


Chapter  X.— Agency, 

APPOINTMiENT  and  AUTHORITY  OF  AGENTS. 

182.  Ani  *  agent*  is  a  person  employed  to  do  any  act 
,  ,1    ^^"^  *"other,    or  to  represent  another  in 

•   ^^^ml»^    dealings  with  third  persons.    The  person 
^^  for  whom  such  act  is  done,  or  who  is  so 

represented,  is  called  the  *  principal.' 

183.  Any  person  who  is  of  the  age  of  majority  ac- 

cording to  the  law  to  which  he  is  subject,. 
^Hioinay    a^^j  ^Ijq  Is  ^f  sound  mind,  may  employ 
employ  ag^t-    ^n  agent 

184.  As  between  the  principal  and  third  persons,  any 

person  may  become  an  agent  ;  but  no 

anafi«nt*^         person  who  is  not  of  the  age  of  majority 

^^  and  of  sound  mind  can  become  an  agent, 

so  as  to  be  responsible  to  his  principal  according  to  the 

provisions  in  that  behalf  herein  contained. 

Consideration  1S5.    No  consideration  is  necessary  to 

iwtiiecesBary.  create  an  agency. 

Agent'f 

authority  may  186.    The  authority  of  an   agent  may 

be  exprened  or  be  expressed  or  implied, 
unphed. 

187.    An  authority  is  said  to  be  express  when  it  is 

tun  :*•        t    given  by  words  spoken  or  written.    An 

DeflmtiimB  of    authority  is  said  to  be  implied  when  it  is 

Med  auSor^    ^  ^  inferred  from  the  circumstances  of 

^'    the  case  ;  and  things  spoken  or  written, 

II 
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or  the  ordinary  course  of  dealing,  may  be  accounted 
circumstances  of  the  case. 

Illustration, 

A  owns  a  shop  in  Serdmpur,  living  himself  in  Calcutta,  and 
visiting  the  shop  occasionally.  The  shop  is  managed  by  B,  and  he 
is  in  the  habit  of  ordering  goods  from  C  in  the  name  of  A  for  the 
purposes  of  the  shop,  and  of  paying  for  them  out  of  A's  funds  with 
A's  knowledge.  B  has  an  implied  authority  from  A  to  order  goods 
from  C  in  the  name  of  A  for  the  purposes  of  the  shop. 

188.    An  agent,  having  an  authority  to 
aire  t'  *a  \^     ^^  ^"  ^^^  ^^  authority  to  do  every  law- 
^n  8    u   0-    £^j  thing  which  is  necessary  in  order  to  do 
^*    ■  such  act. 

,  An  agent  haying  an  authority  to  carry  o^i  a  bustiiess, 
Ijas  authority  to  do  every  lawful  thing  necessary  for  tfie 
purpose,  or  usually  done  in  the  course,,  of  conducting 
^uch  business.  , 

Illusiratians. 

(<z.)  A  is  employed  by  B,  residing  in  London /to  recover  at 
Bombay^a  debt  due  to  B.  A  may  ad^opt  any  l^^al  process,  necessary 
for  the  pul^jose  of  recovering  the  debt,  and  may  give  a  vabd  dis- 
charge for  the  same. 

"  ( A )  A  constitutes  B  his  agent  to  carry  on  his  bushiess  <rf  a.  rfip- 
builder.  B  may  pundiase  timber  and  other  materials,  and  hire 
workmen,  for  the  purpose  of  carrying  on  the  business. 

...  189.    An  agent  has  amhority,  in    an 

antHonVinan  ^»^e*"gency,  to  do  all  such  acts  for  the 
emergency.  purpose  of  protecting  his  principal  from 

X  ^  ■  '  .  Joss  as  would  b^  done  by  a  person  of  ordi- 
nary' prudence,  in  his  own  case,  under  similar  circum- 
stances. 


Illustrations. 


(tf.)    An  agent  for  sale  may  have  goods  repaired  if  it  be  neccs* 

»jry.'   ,      •  • 

{b,)  A eonsign^ provisions  to  Bat  Cdcutta,  With  diiectioiis  to 
send  them  inunediately  to  C,  at  Cuttack.  B  may  sell  the  provisicMS 
^t  Calcutta^  if  they  will  aot  bear  the  journey  to .  Cuttack  witboul^ 
spoiling. 
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SUB-AGENIYv 

190,    Ad  agent  cannot  lawfully  employ  another  to  per» 

__             ^    form  acts  which  be  has  expressly  or  im- 
When  agent -f        -^ 


pliedly  nndertaken  to  perform  personally, 
unless  by  the  ordinary  custom  of  trade  a 
sub-agent  may,  or,  from  the  nature  of  the  agency,  a  sub- 
agent  must,  be  employed. 

191.  A  *  sub-agent*  is  a  person  employ- 
ed by,  and  acting  under  the  control  of, 
the  original  agent  in  the  business  Of  the 
agency. 

192.  Where  a  sub-a^ent  is  properly 
appointed,  the  principal  is,  so  far  as  re* 
gards  third  persons,  represented  by  the 
sub-agent,  and  is  bound  by  and  respon- 
sible for  his  acts,  as  if  he  were  an  agent 

originally  appointed  by  the  principal. 

The  agent  is  responsible  to  th^  prin* 
cipal  for  the  acts  of  the  sub-agent : 

The  sub-agent  is  responsible  for  his  acts 
to  the  agent,  but  not  to  the  principal,  ex- 
cept in  cases  of  fraud  or  wilful  wrong. 
Where  an  agent,  without  having  authority  to  do 
so,  has  appointed  a  person  to  act  as  a 
sub-agent,  the  agent  stands  towards  such 
person  in  the  relation  of  a  principal  to  an, 
agent,  and  is  responsible  for  his  acts  both 
to  the- principal  and  to  third  persons  ;  the 
principal  is  not  represented  by  or  respon- 
sible for  the  acts  of  the  person  so  employed,  nor  is  that 
person  responsible  to  the  principal. 
194.  Where  an  agent,  holding  an  express,  or  implied 
Belatkn  be-  ^luthority  to  name  another  person  to  act 
tiieen  principal  for  the  principal  in  the  business,  of  the 
tndperaon  d^  agency,  has  named  another  person  accord- 
appointed  by  ingly,  such  person  is  not  a  sub-agent,  but 
agent  to  act  in  an  agent  of  the  principal  for  such  part 
ineinesB  of  of  the  business  of  the  agency  as  is  en* 
Wnsj'  trusted  to  bim. 


ctanot  delegate. 


'Snb-agent' 
defined. 


Beprese&tatioa 
ef  principal  by 
|ab-agent  pro*- 
perFy  appointed. 


Agent's 
lespensibility 
br  snb-agept. 

fiulM^fent's 
leaponsibility. 

193. 

Agont'a  ree- 
pBBBibility  for. 
tnb^agent  ap- 
pointed without 
authority. 
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nitistrations, 

(tz.)  A  directs  B,  his  solicitor,  to  sell  his  estate  by  auction,  and 
to  employ  an  auctioneer  for  the  purpose.  B  names  C,  an  auc- 
tioneer,  to  conduct  the  sale.  C  is  not  a  sub-agent,  but  is  A's  agent 
for  the  conduct  of  the  sale. 

{b.)  A  authorizes  B,  a  merchant  in  Calcutta,  to  recover  the ] 
monies  due  to  A  from  C  &  Co.  B  instructs  D,  a  solicitor,  to  take 
legal  proceedings  against  C  &  Co.  for  the  recovery  of  the  money. 
D  is  not  a  sub-agent,  but  is  solicitor  for  A. 

195.     In  selecting    such  agent  for  his   principal,   an 
agent  is  bound  to  exercise  the  same  amount 
iniSmiMstt^    of  discretion  as  a  man  of  ordinary  pru- 
peraon.  dence  would  exercise  in  his  own  case ; 

'  and,  if  he  does  this,  he  is  not  responsible 

to  the  principal  for  the  acts  or  negligence  of  the  agent  so 
selected. 

Illustrations. 

(a,)  A  instructs  6,  a' merchant,  to  buy  a  ship  for  him.  B employs 
a  ship-surveyor  of  good  reputation  to  choose  a  ship  for  A.  The 
surveyor  malces  the  choice  negligently  and  the  ship  turns  out  to  be 
imseaworthy  and  is  lost  B  is  not,  but  the  surveyor  is,  responsible 
to  A. 

{b.).  A  consigns  goods  to  B,  a  merchant,  for  sale.  B,  in  due 
course,  employs  an  auctioneer  in  good  credit  to  sell  the  goods  of 
A,  and  allows  the  auctioneer  to  receive  the  proceeds  of  the  sale. 
The  auctioneer  afterwards  becomes  insolvent  without  having  ac- 
counted for  the  proceeds,  B  is  not  responsible  to  A  for  the  pro- 
ceeds. 

RATIFICATION. 

Eight  of  per-  196.  Where  acts  are  done  by  one  per- 
son as  to  acts  gon  on  behalf  of  another,  but  without  his 
done  for.  him  knowledge  or  authority,  he  may  elect  to 
^+^ -f  '***^y  ^^  ^^  disown  such  acts, 
authonty.  ^f  he  ratify  them,  the  same  effects  will 
Effect  of  follow  as  if  they  had  been  performed  by 
ratification.  his  authority. 

Eatiflcation  197*  Ratification  may  be  exptessed  or' 
xMiybt  express-  niay  be  implied  in  the  conduct  of  the 
^  or  implied.       person   on  whose  behalf  the  acts  are  done. 
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Illustrations. 

{a,)  A,  vrithout  authority,  buys  goods  for  B.  Afterwards  B  sells 
them  to  C  on  his  own  account ;  B's  conduct  implies  a  ratification 
of  the  purchase  made  for  him  by  A. 

{^.)  A,  .without  B's  authority,  lends  B's  money  to  C.  After- 
irards  B  accepts  interest  on  the  money  from  C.  B's  conduct  implies 
a  ratification  of  the  loan. 

Knowledge  re-  198.  J<^o  valid  ratification  can  be  made 
qnisite  to  valid  by  a  person  whose  knowledge  of  the  facts 
Mtification.         of  the  case  is  materially  defective. 

fr^^ntw"  '^'  ^  person  ratifying  any  unauthor- 
SSlrtforminff  "®^  ^^  ^^^^  ^°  *^*®  behalf  ratifies  the 
part  of  a  trami-  ^^^le  of  the  transaction  of  which  such  act 
ictioB.  formed  a  part. 

200.  An  act  done  by  one  person  on  behalf  of  another, 
T>  *-4s    X-        without    such    other    person's    authority, 

of  umSwi^  which,  if  done  with  authority,  would  have 
act  cai^t  S^  ^^^  ^^^^*  ^^  subjecting  a  third  person  to 
jure  third  perl  damages,  or  of  terminating  any  right  or 
ion.  interest  of  a  third  person,  cannot,  by  rati- 

fication, be  made  to  have  such  effect. 

Illustrations. 

[a.)  A,  not  being  authorized  thereto  by  B,  demands,  on  behalf  of 

B,  the  delivery  of  a  chattel,  the  property  of  B,  from  C  who  is  in 
possession  of  iL  This  demand  cannot  be  ratified  by  B,  so  as  to 
niake  C  liable  for  damages  for  his  refusal  to  deliver. 

{b. )    A  holds  a  lease  from  B,  terminable  on  three  months'  notice, 

C,  an  unauthorized  person,  gives  notice  of  termination  to  A.  The 
notice  cannot  be  ratified  by  B,  so  as  to  be  binding  on  A. 

Revocation  of  Authority. 

201.  An  agency  is  terminated  by  the  principal  revok- 
m      .    x:        ing  his  authority;  or  by  the  agent  renounc- 

of  affencY  ing  the  business  of  the  agency  ;  or  by  the 

^^   ^*  business  of  the  agency  being  completed  ; 

CH"  by  either  the  principal  or  agent  dying  or  becoming  of 
misound  mind  ;  or  by  the  pincipal  being  adjudicated  an 
insolvent  under  the  provisions  of  any  Act  for  the  time 
being  in  force  for  the  relief  of  insolvent  debtors. 
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Teitoination  202.  Where  the  agent  has  himself  an 
of  agency,  interest  in  the  property  which  forms  the 
Where  agent  has  subject-matter  of  the  agency,  the  ag^ency 
an  mterest  in  cannot,  in  the  absence  of  an  express  cod* 
gubjQct-matter.  tract,  be  terminated  to  the  prejudice  of 
such  interest 

Illustraiiiftfs. . 

(a.)  A  gives  authority  to  B  to  s^  A's  land,  and  to  pay  hhnfleii; 
out  of  the 'proceeds,  the  debts  due  to  nim  Irom  A.  A  cannot  re- 
yoke  this  authority,  nor  can  it  be  terminated  by  his  insanity  ot 

.death. 

(^.)  A  consigns  i«ooo  bales  of  cotton  to  6,  who  has  made  ad'- 
vances  to  him  on  such  cotton,  and  desires.  B  to  sell  the  cotton»  and 
to  repay  himself  out  of  the  price  the  amount  of  his  own  advances. 
A  cannpt  Invoke  this  authority,  nor  is  it  tdtminated  by  his  insanity 
or  death. 

203.  The  principal  may,  save  as  is  otherwise  provided 
-Wlifeli  principal  by  the  last  preceding  section,  revoke  the 
may  revoke  authority  given  to  his  agent  at  any  time 
agent's  autiuH  before  the  authority  has  been  exercised 
rity.    .  so  as  to  bind  the  principal. 

204.  The  principal  .cannot  revoke  the  authority  g^ven 
Bevo&ation    ^^  ^^^  agent  after  the  authority  has  been 

where  authority  partly  exercised,  so  far  as  regards  such 
^asbeen  partly  acts  and  obligations  as  arise  from  acts 
exercised.  already  done  in  the  agency. 

Illtcstrattons* 

{a,)  A  authorizes  B  to  buy  1,000  bales  of  cotton  on  account^  of 
A-  and  to  pay  for  it  out  of  A's  moneys  remaining  in  Rs  hands.  '  B 
'buys  1,000  bales  of  cotton  in  his  own  name,  so  as  to  make  himself 
•ptrsonally  liable  for  the  price.  A  cannot  revoke  B's  authority  so 
far  as  regards  payment  for  the  cotton. 

(^. )  A  authorizes  B  to  buy  1,000  hales  of  cotton  on  account  o^ 
'A,  and  to  pav  for  it  out  of  A's  moneys  remaining  in  B's  hands.  B 
b\iy§  1,000  bales  of  cotton  in  A's  name,  .and  so  as  not  to  render 
Himself  personally  liable  for  the  price.  A  can  revoke  B's  authority 
to  pay  for  (he  cottoa. 
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20^. 


GompeiuatioB 
!br  revocation 
1^  jffhMipalr  or 
Tflnnociatioii  by 
48«itt. 


Where  there  is  an  express  or  implied  contract 
that  the  ajg^ncy  should  be  continued  for 
any  period  of  time,  the  principal  must 
make  compensation  to  the  agent,  or  the 
agent  to  the  principal,  as  the  case  may  be, 
for  any  previous  revocation'  or  renuncia- 
tion of  the  agency  without  sufficient  cause. 


206. 


Notice  of  re- 
Tocation  or  re- 
Bondatioli. 


.  Be¥oeation 
.and  reniuuua- 
.tion  may  be 
Bxpressed  or 
implied. 


Reasonable  notice  must  be  given  of  such  revoca* 
tion  or  renunciation,  otherwise  the  damage 
thereby  resulting  to  the  principal  or  the 
agent,  iis  the  case  may  be,  mu^  be.<made 
good  to  the  one  by  the  other. 

207.  Revocation  and  renqnciatbn  may 
be  expressed  or  may  be  implied  in  the 
conduct  of  the  principal  or  agent  res* 
pectively. 


Illustration, 


A  empowers  B  to  let  A's  house.  Afterwards  A  lets  Jt  himself. 
'This  is  an  implied  revocation  of'  B's  authority. ' 

When  termi- 
sation     of        208.    The  termination  of  the  authority 

agent's  antho-  of  an  agent  does  not,  so  far  as  regards  the 

rily  takes  effect  agent,  take  effect  before  it  becomes  known 

aato  agent,  and  to  him,  or,  so  far  as  regards  third  persons, 

•M  to  third  per-  before  it  becomes  known  to  them. 

Illustrations, 

{a. )  A  directs  B  to  sell  goods  for  him,  and  agrees  to  give  B  fiva 
per  cent  commission  on  the  price  fetcti^d  by  the  goods.  A  after- 
wards, by  letter,  revokes  B's  authority.  B,  after  the  letter  is  sent, 
iwt  before  he  receives  it,  sells  the  goods  for  100  rupees.  The  sale 
is  binding  on  A,  and  B  is  entitled  to  five  rupees  as  his  commission.  - 

[i.)  A,  at  Madras,  by  letter  directs  B  to  sell  for  him  some  cotton 
lying  in  a  warehouse  in  Bombay,  and  afterwards,,  by  letter,  revokes 
his  authority  to  sell,  and  directs  B  to  send  the  cotton  to  Madras. 
-6,  after  receiving  the  second  letter,  enters  iiHO  a  contract  with  C, 
.who  knows  of  the  first  letter,  but  not  of  the  second,  for  the  sale  t» 
.him  pf  the  cotton.  C  pay^  B  the  money,  with  which  B  absconds; 
Cs  payment  is  good  as  against  A. 
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{c. }  A  directs  B,  his  agent,  to  pay  certain  money  to  C.  A  dies, 
jaxid  D  takes  out  probate  to  his  wilL  B,  after  A's  death,  bat  before 
hearing  of  it,  pays  the  money  to  C  The  payment  is  good  as 
'i'gainst  D,  the  executor, 

209.  When  an  agency  is  terminated  by  the  prindpal 

Agent's  duty  on  ^ying  or  becoming  of  unsound  mind,  the 
termination  o.f  agent  is  bound  to  take^  on  behalf  of  the 
agencjr  by  prin-  representatives  of  his  late  principal,  all 
cipal's  death  or  reasonable  steps  for  the  protection  and 
insanity.  preservation  of  the  interests  entrusted  to 

him. 

210.  The  temlination    of  the  authority  of  an  agent 
_  .        causes    the  termination  (subject  to    the 

.  ^^^fS  rules  herein  contained  regarding  the  ter- 
:«ithoirityf  mination  of  an  agent's  authority)  of  the 

^  authority  of  all  sub-agents  appointed  by 

him. 

Agent's  Duty  to  Principal. 

211.  An  agent  is  bound  to  condnct  the  business  of 

his  principal  according  to  the  directions 
in^duS  given  by  the  principal,  or,  in  the  absence 
prmcipal'gbnai.  ^^  ^X  ^uch  directions,  according  to  the 
^ggg^  custom  which  prevails  in  doing  business 

of  the  same  kind  at  the  place  where  the 
'agent  conducts  such  business.  When  the  agent  acts 
otherwise,  if  any  loss  be  sustained,  he  must  make  it  good 
to  his  principal,  and  if  any  profit  accrues,  he  must  ac- 
count for  it. 

Illustrations, 

{a.)  A,  an  agent  engaged  in  carrying  on  for  B  a  business,  in 
which  it  is  the  custom  to  invest  from  time  to  time,  at  interest,  the 
moneys  which  may  be  in  hand,  omits  to  make  such  investment 
A  must  make  good  to  B  the  interest  usually  obtained  by  such  in- 
vestments. 

.  {i.)  B,  a  broker,  in  whose  business  it  is  not  the  custom  to  sell 
on  credit,  sells  goods  of  A  on  credit  to  C,  whose  credit  at  the  time 
was  very  ^high.  C,  before  payment,  becomes  insolvent.  Bmnst 
make  good  the  loss  to  A.  • 
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212.    Ac  agent  is  bound  to  conduct  the    business  of 
Skill    d  dT      ^^  agency  with  as  miK:h  skill  as  is  general- 
wnoe  ^^    ly  possessed  by  persons  engaged  in  similar 
loM  acviit*         business,  unless  the  pnncipal  has  notice 
^  of  his  want  of  skilU    The  agent  is  always 

bound  to  act  with  reasonable  diligence,  and  to  use  such 
'  skill  as  he  possesses ;  and  to  make  compensation  to  his 
principal  in  respect  of  the  direct  consequences  of  his 
own  neglect,  want  of  skill,  or  misconduct,  but  not  in 
-respect  of  loss  or  damage  which  are  indirectly  or  remote- 
ly caused  by  such  neglect,  want  of  skill,  or  misconduct. 

Illustrations. 

(a.)  A,  a  merchant  m  Calcutta,  has  an  agent,  B,  in  London,  to 
whom  a  sum  of  money  is  i>aid  on  A's  account,  with  orders  to  remit. 
B  retains  the  money  for  a  considerable  time.  A,  in  consequence 
of  not  receiving  the  money,  becomes  insolvent.  B  is  liaUe  for  the 
money  and  interest  from  the  day  on  which  it  ought  to  have  been 
paid,  according  to  the  usual  rate,  and  for  any  further  direct  loss — 
as,  e.g.t  by  variation  of  rate  of  exchange — but  not  further. 

.  (^. )  A,  an  agent  for  the  sale  of  goods»  having  authority  to  sell 
on  credit,  sells  to  B  on  credit,  without  making  the  proper  and  usual 
enquiries  as  to  the  solvency  of  B.     B,  at  the  time  of  such  sale,  is 

■  insolvent  A  must  make  compensation  to  his  principal  in  respect 
of  any  los&  thereby  sustained. 

(f.)  A,  an  insurance-broker  employed  by  B  to  effect  an  insur* 
ance  on  a  ship,  omits  to  see  that  the  usual  clauses  are  inserted  in 
the  policy.  The  ship  is  afterwards  lost.  In  consequence  of  the 
omission  of  the  clauses  nothing  can  be  recovered  from  the  under- 
writers.   A  is  bound  to  make  good  the  loss  to  B. 

\d,)  A,  a  merchant  in  England,  directs  B,  his  agent  at  Bombay, 
who  accepts  the  agency,  to  send  him  100  bales  of  cotton  by  a  cer- 

*  tain  ship.  B,  having  it  in  his  power  to  send  the  cotton,  omits  to  do 
so.  The  ship  arrives  safely  in  England.  Soon  after  her  arrival  the 
price  of  cotton  rises.  B  is  bound  to  make  good  to  A  the  profit 
which  he  might  have  made  by  the  100  bales  of  cotton  at  the  time 
the  ship  arrived,  but  not  any  profit  he  might  have  made  by  the  sub- 

s^uent  rise. 

Agent's  213.    An  agent  is  bound  to  render  pro- 

accounts,  per  accounts  to  his  principal  on  demand. 

Agent's  duty  214.  It  is  the  duty  of  an  agent,  in  cases 
to  communicate  of  difficulty,  to  use  all  reasonable  dili- 
with  principal,  gence  in  communicating  with  his  principal, 
and  in  seeking  to  obtain  his  instructions. 
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BigHt  of  pnn- 
-ctpal  when 
-!ag«nt  deals,  on 
'hifownaoeonntf 
■in  bnsuMss  of 
^agency  without 
.prinfiipal'fl  «qb-> 
fieat 


^15.  If  an  agent  deals  on  his  own 
account  in  the  business  of .  the  agency, 
without  first  obtaining  the  consent  of  has 
principal  and  acquainting  him  with  all 
material  circumstances  which  have  come 
to  his  own  knowledge  on  the  subject,  the 
principal  may  repudiate  the  transaction,  if 
the  case  show,  either  that  any  material 
ifiact  has  been  dishonestly  concealed  from  him  by  the 
•agent,  or  that  the  dealings  of  the  agent  have  been  dis- 
advantageous to  him. 

Ilhustrations. 

^  (0.)  A-direols  B  to  sellA's  estate.  B  buys  the  estate  for  him- 
self in  the  name  of  C.  A,  on  discovering  that  B  has  bought  the 
estate  for  himself,  may  repudiate  the  sale*  if  he  can  show  that  B 
,  has  dishonestly  concealed  any  material  fact,  or  that  the  sale  has 
.been  disadvantageous  to  him. 

{b.)  A  directs  B  to  sell  A's  estate.  B,  on  looking  over  the  estate 
before  selling  it,  finds  a  mine  on  the  estate  which  is  unknown  to  A. 
'  B  informs  A  that  he  wishes  to  buy  the  estate  for  himself,  but  con- 
ceals the  discovery  of  the  mine.  A  allows  B  to  buy,  in  ignorance 
of  the  existence  of  the  mine.  A,  on  discovering  that  B  knew  of 
.the  mine  at  the  time  he  bought  the  estate,  may  either  repudiate  or 
adopt  the  sale  at  his  option. 

Frincipars        ^^^     If  an  agent,  without  the  knowledge 

right  to  benefit  of  his  principal,  deals  in  the  business  of 

f^ainedby  agent  the  agency  on  his  own  account  instead  of 

dealing  on  his  on  account  of  his  principal,  the  principal 

own  account  in  is  entitled  to    claim  from  the  agent   any 

business  of  benefit  which  may  have  resulted  to   him 

agency.  from  the  transaction. 

Illustration, 

A  directs  B,  his  agent,  to  buy  a  certain  house  for  him.  B  tells 
A  it  cannot  be  bought,  and  buys  the  house  for  himself.  A  may, 
on  discovering  that  B  has  bought  the  house^  compel  him  to  sell  it 
to  A  at  the  price  he  gave  for  it. 

Agent's  right  217.    An  agent  may  retain,  out  of  any 

of  retainer  out  sums  received  on  account  of  the  principsd 

of  sums  received  in  the  business  of  the  agency,  all  moneys 

ton.    iHfittcipal's  due  to   himself  in   respect  of   advances 

.account.  made  or  expenses  properly  incurred  by 
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iiim  in  condtilAitig   *uch  business,  and  also  such  remu- 
neration as  may  be  payable  to  him  for  acting  as  agent. 

J^tenVi  dnfdr  218.  Subject  to  such  deductions,  the 
.Si^StraS-  agent  is  bound  to  pay  to  his  principid  all 
cipal.  *    sums  received  on  his  account 

219.  In  the  absence  off  any  special  contract,  payment 
When  agent's  for  the  performance  of  any  act  is  not  due 
lemimeration  to  the  agent  until  the  completion  of  such 
becomes  due.  act;  but  an  agent  may  detain  nK>neys 
received  by  him  on  account  of  goods  sold,  although  the 
whole  of  the  goods  consigned  to  him  for  sale  may  not 
have  been  sold,  or  although  the  sale  may  not  be  actually 
complete. 

Agent   Aot        220.    An  agent  who  is  guilty  of  mis- 
entitled  to  r«-    conduct  in  the  business  of  the  agency,  ts 
mnneration  far    not  entitled  to  any  remuneration  in  res- 
SSid™^^    pect  of  that  part  of  the  business  which 
he  has  misconducted. 

Illustrations, 

\a.)  A  employs  B  to  recover  1,00,000  rupees  from  C,  ^d  to  lay 
ii  out  on  good  security.  B  recovers  the  1,00,000  rupees  and  lays 
out  90,000  rupees  on  good  security,  but  lays  out  10,000  rupees  on 
security  which  he  ought  to  have  known  to  be  bad,  whereby  A 
loses  3,Doo  rupees.  B  is  entitled  to  remuneration  for  recovering 
the  i,oo«ooo  rupees  and  for  investing  the  90,000  rupees.  He  is 
not  entitled- to  any  remuneration  for  investing  the  10,000  rupees, 
and  he  must  make  good  the  2,00b  rupees  to  B. 

(6.)  A  employs  B  to  recover  1,000  rupees  from  C.  Through  B[s 
misconduct  the  money  is  not  recovered.  B  is  entitled  to  no  remu- 
neration for  his  services,  and  must  make  good  the  loss. 

221.     In  the  absence  of  any  contract  to  the  contrary, 
igent's    lien    ^n  agent  is  entitled  to  retain  goods,  pa- 
on    principars    pers,  and  other  property,  whether  move- 
goods     and    able  or  immoveaole,  of  the  principal  re- 
P^s.  ceived  by  him,  until  the  amount  due  to 

himself  for  commission,  disbursements  and  services  in 
respect  of  the  same  has  been  paid  or  accounted  for  to 
him. 
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Principal's  Duty  to  Agent. 

Agent  to  be  222.    The    employer    of    an  agent    is 

indemnified  bound  to  indemnify  him  against  &e  con- 

against    conae-  sequences  of  all  lawful  acts  done  by  such 

quences  of  law*  agent  in  exercise  of  the  authority '  con- 

fal  acts.  feired  upon  him. 

Illustrations. 

{a.)  B,  at  Singapore,  under  instructions  from  A  of  Calcutta, 
contracts  with  C  to  deliver  certain  goods  to  him.  A  does  not  send 
the  goods  to  B,  and  C  sues  B  for  breach  of  contract  B  informs 
A  of  the  suit,  and  A  authorizes  him  to  defend  the  suit  B  defends 
the  suit,  and  is  compelled  to  pay  damages  and  costs,  and  incurs 
expenses.    A  is  liable  to  B  for  such  damages,  costs  and  expenses. 

{b. )  B,  a  broker  at  Calcutta,  by  the  orders  of  A,  a  merchant 
there,  contracts  with  C  for  the  purchase  of  lo  casks  of  oil  for  A, 
Afterwards  A  refuses  to  receive  the  oil,  and  C  sues  B.  B  informs  A, 
who  repudiates  the  contract  altogether.  B  defends,  but-  unsucoes- 
fully,  and  has  to  pay  damages  and  costs  and  incurs  expenses.  A 
is  liable  to  B  for  such  damages,  costs  and  expenses. 

Agent  to  be  223.  Where  one  person  employs  an- 
indemnified  other  to  do  an  act,  and  the  agent  does 
against  conse-  the  act  in  good  faith,  the  employer  is 
cinences  of  acts  liable  to  indemnify  the  agent  against  the 
done  in  good  consequences  of  that  act,  though  it  cause 
an  injury  to  the  rights  of  third  persons. 

Illustrations. 

{a. )  A,  a  decree-holder  and  entitled  to  execution  of  B's  goods, 
requires  the  officer  of  the  Court  to  seize  certain  goods,  representing 
them  to  be  the  goods  of  B,  The  officer  seizes  the  goods,  and  is 
sued  by  C,  the  true  owner  of  the  goods.  A  is  liable  to  indemnify 
the  officer  for  the  sum  which  he  is  compelled  to  pay  to  C, '  in  con- 
sequence of  obeying  A's  directions. 

[b. )  B,  at  the  request  of  A,  sells  goods  in  the  possession  of  A, 
but  which  A  had  no  right  to  dispose  of.  B  does  not  know  this,  and 
hands  over  the  proceeds  of  the  sale  to  A.  Afterwards  C,  the  true 
owner  of  the  goods,  sues  B  and  recovers  the  value  of  the  goods  and 
costs.  A  is  liable  to  indemnify  B  for  what  he  has  been  compelled 
.to  pay  to  C,  and  for  B's  own  expenses. 
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224.  Where  one  person  employs  another  to  do  an  kct 
I  Hon-liability  which  is  criminal,  the  employer  is  not 
\  of  employer  of  liable  to  the  agent,  either  upon  an  express 
I  agent  to  do  a  or  an  implied  promise  to  indemnify  him 
I  cnminal  act.        against  the  consequences  of  that  act 

I  Illustrations, 

(a.)  A  employs  B  to  beat  C,  and  agrees  to  indemnify  him  against 
all  consequences  of  the  act     B thereupon  beats  C,  axid  has  to  pay. 
;    damages  to  C  for  so  doing.    A  is  not  liable  to  indemnify  B  for 
I    those  damages. 

\d.)    B,  the  proprietor  of  a  newspaper,  publishes,  at  A's  reqtiest. 
\    a  hbel  upon  C  in  the  paper,   and  A  agrees  to  indemnify  B  against 
I    the  consequences  of  the  publication,  and  all  costs  and  damages  of 
any  action  in  respect  thereof.    B  is  sued  by  C  and  has  to  pay  dama- 
ges, and  also  incurs  expenses,.  A  is  not  liaUe  to  B  upon  the  indem- 
nity. 

!      Compeiuation  225.    The  principal  must  make  compen- 

I    jniy^TuSd^by  nation  to  his  agent  in  respect  of  injury 

j    vriiLcipal'aneg-  caused  to  such  agent  by  the  principal's 

^^  neglect  or  want  of  skill. 

Illustration. 

I  A  employs  B  as  a  bricklayer  in  building  a  house,  and  puts  up  the 
j  scafiblding  himself.  The  scaftolding  is  unskilfully  put  up,  and  B 
I    is  in  consequence  hurt    A  must  make  compensation  to  B. 

I      Effect  of  Agency  on  Contracts  with  third 
I  Persons. 

I  226.  Contracts  entered  into  through  an  agent,  and 
I  obligations  arising  from  acts  done  by  an 

and  coTse-  ^S^^^  n^ay  be  enforced  in  the  same  man- 
que noes  of  ner,  and  will  have  the  same  legal  conse- 
agent's  con-  quences  as  if  the  contracts  had  been 
^^'  entered  into  and  the  acts  done  by  the 

principal  in  person. 

Illustrations. 

(a.)    A  buys  goods  from  B,  knowing  that  he  is  an  agent  for  their 
sale,  but  not  knowing  who  is  the  principal.     B's  principal  is  the 
person  entitled  to  claim  from  A  the  price  of  the  goods,  and  A  can-  , 
not.  in  a  suit  by  the  principal,  set-on  against  that  claim  a  debt  due 
to  himself  from  B. 
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(3.)    A,  being  B's  agent,  with  authority  toi-eoeive  money  oa    his 
jhalf,  receives  from  C  a  sum  of  money  due  to  B.  C   is  discharge 
of  his  obligation  to  pay  the  sum  in  question  to  B, 

227.    When  an  agent  does  more  thaji  be  i^  authorized. 
Principal  how    to  do,  and  when  the  part  of;  what  he  doeSy^ 
far bouiid,  when     which    is  within  his    authority,     can    be 
agent    exceeds     separated  from  the  part  which  is  beyoAd 
authority.  his  authority,  so  much  only  of   what    he 

does  as  is  within  his  authority  is  binding  as  between  him^ 
and  his  principd.  ' 

Illustration* 

A,  being  owner  of  a  ship  and  cargo,  authorizes  B  to  procure  an  in- 
surance for  4,000  rupees  on  the  ship.     B  procures  a  policy  for ' 
4^000  rupees  on  the  ship,   and  anotha*  for  the  like  sum  on  the 
cargo.  A  is  bound  to  pay  the  premium  for  the  policy  on  the  ship,  but ' 
not  the  premium  for  the  policy  on  the  cargo. 

22$,    WHiere  an  agent  does  more  than  he  is  authorized 

to  do,  and  what  he  does  beyond  the  scop6 

Principal  not    ^f    j^j^   authority    cannpt    be    separated 

J^^of^'^nVs  fr°^  ^*^^t  is  '^'^^^^  '^  ^^^  principal 
anthorityUnot  is  not  bound  to  recognize  the.  trans- 
separable,  action. 

Illustration, 

A  authorizes  B  to  buy  500  sheep  for  him,  -  B  buys  500  sheep  and 
doo  lambs  for  one  sum  of  6,000  rupees.  A  may  repudiate  the 
whole  transaction. 

229.  Any  notice  given  to  or  information  obtained  by 
•  the  agent,  provided  it  be  given  or  obtained 

of  notlw  ^|w«a    '°  *^^  course  of  the  business  transacted  . 

t«  agent.  by  him  for  the  principal,  shall,  as  betwe^i 

the  principal  and  third  parties,  have  the 

s|^n\e  l^gal  cpnsequence  as  .  if  it  had  been  given  to  or 

obtained  by  the  principal. 

Illustration^,  ^ 

'■{a,)    A  is  employed  by  B  to  buy  from  C  certain  goods,   of  which  . 
C  is  the  apparent  owner,  and  buys  them  accordingly.     In  the 
course  of  the  treaty  for  the  sale,  A  learns  that  the  goods  really 
belonged  ta  D,  but  B  is  ignorant  of  that  fact     B  is  not  entitled  to 
set-ofi  a  debt  owing  to  him  from  C  against  the  price  of  the  goods.    ' 
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{d,)  A  is  employed  by  B  to  buy  f.-om  C  goods  of  which  C  is  the 
apparent  owner.  A  was,  before  he  was  so  employed,  a  servant, 
of  C,  and  then  learnt  that  the  goods  reaHy  belonged  to  D, 
but  B  is  ignorant  of  that  fact.  In  spite  of  the  knowl^ge  of  his 
agent,  B  may  setoff  against  the  price  of  the  goods  »  debt  owing  to 
him  from  C. 

•  Agent  cannot  230.  In  the  absence  of  any  contract 
jBTBonally  en-  to  that  effect,  an  agent  cannot  personally 
feSibr^eon-  ^J^^^'ce  contracts  entered  into  by  him  on > 
tracts  on  behalf  l^^^^^lf  of  his  principal,  nor  is  he  person*- 
of  princi^.  ally  bound  by  them. 

Pwsnmption  Such  a  contract  shall  be  presumed  to 
wntmy.^*  *® .  exist  in  the  following  cases  :— 

(i.)  Where  the  contract  is  made  by  an  agent  for  the 
sale  or  purchase  of  goods  for  a  merchant  resident 
abroad : 

(2.)  Where  the  agent  does  not  disclose  the  name  of 
his  principal : 

(3.)  Where  the  principal,  though  disclosed,  cannol. 
be  sued. 

231.    if  an  agent  makes  a  contract  with  a  persen  who 

Sight  s  of  neither  knows,  nor  has  reason  to  suspect, 
ptftiestoaoon-  that  he  is  an  agent,  his  principal  may- 
tract  made  by  require  the  performance  of  the  contract  ; 
a«est  ntt  dis-  but  the  other  contracting  party  has,  as 
elosed.  agaitist  the  principal,  the  same  rights  as 

he  would  have  had  as  against  the  agent  if  the  agent  had 
been  principal. 

If  the  principal  discloses  himself  before  the  contract 
is  completed,  the  other  contracting  party  may  refuse  to 
fulfil  the  contract,  if  he  can  show  that,  if  he  had  known' 
who  was  the  principal  in  the  contract,  or  if  he  had  knowiV' 
that  die  agent  was  not  a  principal,  he  would  not  have* 
entered  into  the  contract. 

232.  Where  one  mani  makes  a  contract  with  another,  net* 

p_  therknowingnor  having  reasonable  ground  ' 

of«S£Jdth  to  suspect  that  the.  other  is  an  asent,  the 
^(  stippefled  principal,  if  he  requires  the  performance 
wte  principal.    p(   ^^   contract,  .  can  only  obtain  sufch " 

Digitized  by  VjOOQIC 


176  THE  INDIAN  CONTRACT  ACT.    [SECS.  232-236  ! 

performance  subject  to  the  rights  and  obligations  subsist- 
ing between  the  agent  and  the  other  party  to  the  contract. 

Illustration.  ! 

A,  who  owes  500  rupees  to  B,  sells  1,000  rupees'  worth  of  rice  to  J 
B.  A  is  acting  as  agent  for  C  in  the  transaction,  but  B  has  no 
knowledge  nor  reasonable  ground  of  suspicion  that  such  is  the  case. 
C  cannot  compel  B  to  take  the  rice  without  allowing  him  to  set-off 
A's  debt. 

Bight  ot  233.     In  cases  where  the  agent  is"  per- 

person  dealing  sonally  liable,  a  person  dealing  with   ninx 

with  agent  per-  may  hold  either  him  or  his    principal,  or< 

■ooally  liable.  both  of  them,  liable. 

Illustration, 

A  enters  into  a  contract  with  B  to  sell  him  100  bales  of  cotton, 
and  afterwards  discovers  that  B  was  acting  as  agent  tor  C.  A  maf 
sue  either  B  or  C,  or  both,  for  the  price  of  the  cotton. 

234.  When  a  person  who  has  made  a  contract  with 
Consequence  of    an  agent  induces  the  agent  to  act  upoQ 

inducing  agent  the  belief  that  the  principal   onl^  will  be 

or  principal  to  held  liable,  or  induces  the  principal  to  act 

act    on    belief  upon  the  belief  that  the  agent  only   will 

that    principal  ^g    ^eld    liable,    he    cannot     afterwards! 

235.  A  person  untruly  representing  himself  to  be  the 

authorized  agent  of  another,  and  thereby 
ffidagent^    inducing  a  third  person  to  deal   with  him 
^  as  such  agent,  is  liable,  if  his  alleged 

employer  does  not  ratify  his  acts,  to  make  compensation 
to  the  other  in  respect  of  any  loss  or  damage  which  he 
has  incurred  by  so  dealing. 

Person  falsely        236.    A  person  with  whom  a  contract 

contracting   as    has  been  entered  into  in  the  character  of 

agent,  not  enti-    agent,  is  not  entitled  to  require  the     per- 

tl^to  perform-     foj^j^ance  of  it,  if  he  was  in  reality  acting, 

not  as  agent,  but  on  his  own  account 
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237.  When  an  agent   has,  without    authority,  done 
.  acts  or  incurred  obligations  to  third  per- 

•  .  , . *5  sons  on  behalf  of  his  principal,-  the  prin- 
rj^???  J  *w    cipal  is  bound  by  such  acts  or  obligations, 

^n?8    n^u-  '^^'^  ^^s   ^y  ^'^   ^^'^^^   ^^  ^""^"^'   '"• 

thoriied  acts  ^"<^®<1  such   third  persons  to  believe  that 

were  authoriz-  such  acts  and  obligations  were  within  the 

el  scope  of  the  agent's  authority. 

Illustrations, 

{a. )  A  consigns  goods  to  B  for  sale,  and  gives  him  instructions  not 
to  sell  under  a  fixed  price.  C,  being  ignorant  of  B  's  instructions, 
entere  into  a  contract  with  B  to  buy  the  goods  at  a  price  lower  than 
file  reserved  price.     A  is  bound  by  the  contract 

{6. )  A  entrusts  B  with  negotiable  instruments  endorsed  in  blank. 
B  sells  them  to  C  in  isolation  of  private  orders  from  A.  The  sale 
is  good. 

238.  Misrepresentations  made,  or  frauds  committed, 
Iffeet,  on  agree-  by  agents  acting  in  the  course  of  their 
ment,  of  misre-  business  for  their  principals, have  the  same 
l»P8seiitation  or  effect  on  agreements  tnade  by  such  agents 
&aad  by  agemt.  as  if  such  misrepresentations  or  frauds 
had  been  made  or  committed  by  the  {principals  ;  but 
misreppesentatious  made,  or  frauds  committed,  by  agents, 
in  matters  which  do  not  fall  within  their  authority,  do  not 
affect  their  principals. 

Illustrations, 

{a,)  A,  being  B*s  agent  for  the  sale  of  goods,  induces  C  to  buy 
tfaem  by  a  misrepresentation,  which  he  was  not  authorixed  by  B  to 
make.  The  contract  is  voidable,  as  between  B  and  C,  at  the  option 
ofC 

{i.)  A.  the  captain  ofB's  ship,  signs  bills  of  lading  without 
having  received  on  board  the  goods  mentioned  therein.  The  bills 
of  ladmg  are  void  as  between  B  and  the  pretended  consignor. 


Chapter  XI.— Of  Partnership. 

239.  *  Partnership '  is  the  relation  which  subsists 
,«  _.      , .  ,    between  persons  who  have  agreed  to  com- 

ditoSl  ^  bine  their  property,  labour,  or  skill  in 
somebusmess,  and  to  share  the    profits 

thereof  between  them. 

12 

Digitized  by  VjOOQIC 


178  THE  INDIAN  CONTRACT  ACT.    [S£CS.  239-242, 

Persons   who   have    entered   into    partnership  with 

«.     ^  1.    J      one    another   are   called    collectively  a 
Firm  defined.    ^^^> 

IllusiraHons, 

{a.)  A  and  B  bay  100  bales  of  cotton,  which  they  ^p:ee  to  sdl 
for  their  joint,  account;  A  and  Bare  partneis  i(n  respect  of  such 
cotton. 

{d.)  A  and  B  buy  100  bales  of  cotton,  agredng  to  share  it 
between  them.    A  and  B  are  not  partners. 

{c.)  A  agrees  with  B.  a  goldsmith,  to  buy  and  furnish  gold  to  B, 
to  be  worked  up  by  him  and  sold,  and  that  they  shall  share  in  the 
resulting  prc^t  or  loss.     A  and  B  are  partners. 

{d. )  A  and  B  agree  to  work  together  as  carpeaterSt  bat  that  A 
shall  receive  all  profits  and  shall  pay  wages  to  B.  A  and  B  are 
not  partners. 

{e.)  A  and  Bare  joint  owners  of  a  ship.  This  circumstance 
^oes  not  make  them  partners. 

240.  A  loan  to  a  person  engaged  or  about  to 
Lendffl-  not  a  engage  in  any  trade  or  undertaking,  upon 
partner  by  ad-  a  contract  with  such  person  that  the  lend- 
vancing  money  er  shall  receive  interest  at  a  rate  varying 
for^haceof  pro-  with  the  profits,  or  that  he  shall  receive  a 
fits.  share  of  the  profits,  dbes  not,  of  Itself,  .con- 

stitute the  lender  a  partner,  or  render  him  responsible 
as  ^uch. 

Property  left  ^^i-  In  the  absence  of  any  oMitract  to  the 
hi  biwiness  by  contrary,  property  left  by  a  retiring  part- 
retiring  part-  ner,  or  the  representative  of  a  deceased 
ner,  or  deeeasfd  partner,  to  be  used  in  the  business.  Is  to  be 
partner's  repre-  considered  a  loan  within  the  meaning  of 
sentative.  f^^  last  preceding  section. 

242.  No  contract  for  the  remuneration  of  a  servant 
Servant  or  ^^  ^6^*  ^^  ^V  Person,  engaged  in  any 
agent  remuner-  trade  or  undertaking,  by  a  share,  of  the 
ated  by  shai«of  profits  of  such  trade  or  undertaking  shall, 
profits,  not  a  of  itself,  render  such  servant  or  -agent 
partner.  responsible  as  a  partner  therein,  nor  giir« 

him  the  rights  of  a  partner. 
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245.  No  person,  being  a  widow  or  child 
mdoworcliild  ®^  *  deceased  partner  ol  a  trader,  and 
flfdfioeaaedpart-  receiving,  by  way  of  ammity,  a  proportioa 
Dflr  receiving  of  the  profits  made  by  such  trader  in  hit 
umvity  eat  of  business,  shall,  bv  reason  only  of  such 
pnfitB,  not  a  receipt,  be  deemea  to  be  a  partner  of  snch 
partner.  trader,    or  be  subject  to  any  Mabilitiet 

incurred  by  him. 

244.  No  person  receiving,  by  way  of  annuity  or  other* 
Pfemmrecetv  ^^^  *  portion  of  the  profits  of  any  busi- 
in^  portion  of  ness,  in  consideration  of  the  sale  by  him 
^eftfeg  for  sale  ^  ^^  good-will  of  such  business,  shalL 
of  good-will,  not  by  reason  only  of  such  receipt,  be  deemea 
a  partner.  to  be  a  partner  of  the  person  carrying  on 

sodfr  ^!^fiir^?fii  or  be  subject  to  his  liabilities. 

•vvi^  245.    A  person   who    has,  by  words 

Beeponsibihjr  spoken  <mp  written,  or  by  his  conduct,  led 

L^SiOT  to  another  to  believe  that  he  is  a  partner  in 

Me^  litm  a  ^  particular  firm,  is  responsible  to  him  ajs 

^tx^nm,  a  partner  in  such  firm. 

liability  of  246.  Any  one  consenting  to  allow 
pnwm  permit-  himself  to  be  represented  as  a  partner,  is 
ting  himself  to  liable,  as  such,  to  third  persons  who^  on 
be  rapresented  the  faith  thereof,  give  credit  to  the  part- 
as  a  psfftner.  nership. 

247.  A  person  who  is  under  the  age  of  majority 
Minor  partner  according  to  the  law  to  which  he  is  sub- 
net persoxully  j^ct,  may  be  admitted  to  the  benefits  of 
liable,  bat  his  partnership,  but  cannot  be  made  personally 
>bare  is.  liable  for  any  obligation  of  the  firm ;  but 
the  share  of  such  minor  in  Uie  property  of  the  firm  is 
liable  for  the  obligations  of  the  firm. 

248.  A  person  who  has  been  admitted  to  the  benefits 
Liability  of    of  partnership  under  the  age  of  maiority, . 

minor  partner  becomes,  on  attaining  that  age,  liable  for 
0  n  attaining  all  obligations  incurred  by  the  partership 
majority.  since  he  was  so  admitted,  unless  he  give^ 

public  notice,  within  a  reasonable  time,  of  his  repudiation 
of  the  partnership. 
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^49. .  Every  partner  is  liable  for  all  debts  and  obli- 
gations  incurred  while  he  is  a  partner  in 
biU^  for  drt)ta  *^^  usual  course  of  business  by  or  on  be- 
«f  pwtneraMp!  ^^^^  ^^*^®  partnership  ;  but  a  person  who 
.  ^'  is  admitted  as  a  partner  into  an  existing 
firm  doeg  not  thereby  become  liable  to  the  creditors  of 
^uch  firm,  for  anything  done  before  he  became  a  partner. . 

Partner*B  lia-  ^5^'     Every  partner  is  liable  to  make 

bility  to  third  compensation  to  third  persons  in  respect 

person  for  neg-  of  loss  or  damage  arising  from  the  neglect 

l9ct  or  fraud  of  or  fraud  of  any  partner  in  the  management 

uo-partn*r.  of  the  business  of  the  firm. 

251.  Each  partner  who  does  any  act  necessary  for,  or 
P  a  r  t  a  e  r's  usually  done  in,  carrying  on  the  business 
power  to  bind  of  such  a  partnership  as  that  of  which  .  he 
c»-partner8. .  is  a  meiuoer,  binds  his  co-partners  to  the 
same  extent  as  if  he  were  their  agent  duly  appointed  for 
Chat  purpose. 

Exception,— If  it  has  been  agreed  between  the  partners 
that  any  restriction  shall  be  placed  upon  the  power  of  any. 
one  of  them,  no  act  done  in  contravention  of  such  agree- 
ment  shall  bind  the  firm  with  respect  to  persons  having 
notice  of  such  agreement. 

Illtisfrations^ 

{a.)  A  and  B  tr^dein  partnership,  A  residing  in  England,  and 
B  in  India.  A  draws  a  bill  of  e;cchange  in  the  name  of  the  fimu 
B  has  no  notice  of  the  bill,  nor  is  he  at  all  interested  in  the  transaction. 
The  firm  is  liable  on  the  bill,  provided  the  holder  did  not  know  of 
the  circumstances  under  which  the  bill  was  drawn. 

{6. )  A,  being  one  of  a  firm  of  solicitors  and  attorneys,  draws  a 
bill  of  exchange  in  the  name  of  the  firm  without  authority.  The 
other  partners  are  not  liable  on  (he  biJL 

{c)  A  and  B  carry  on  business  in  partnership  as  bankers.  A 
sum  of  mpnpy  is  received  by  A  on  behalf  of  the  firm.  A  does  not 
inform  B  of  such  receipt,  and  afterwards  A  appropriates  the  money 
to  his  own  use.  The  partnership  is  liable  to  make  good  the  money. 

(^. )  A  and  B  are  partners.  A,  with  the  intention  of  cheating  B, 
goes  to  a  shop  and  purchases  articles  -on  behalf  of  the  firm,  sud»  as 
night  be  used  in  the  ordinary  course  of  the  peirtnership  business. 
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sod  converts  them  to'hisown-  separate  use,  there  being  no  coflilsioD 
between  him  and  the  sella:.  The  firm  is  liable  for  the  price  of  the 
goods. 

252.  Where  partners  have  by  contract  regidated  and 
defined^  as  between  themselves,  their 
tt  tS!S°d  fl  "^^^  ^^  obligations,  such  contract  can 
S  wffSws"  ^  annulled  or  altered  only  by  consent  of 
idriitB  and  ob-  ^^  ^^  them,  which  consent  must  cither  be 
ligatioM.  expressed  or  be  implied  from  a  uniform 

course  of  dealing. 

Illustration , 

A,  B  and  C,  intending  to  enter  into  paftnership,  execute  written 
articles  of  agreement,  by  which  it  is  stipulated  that  the  nett  profits 
arising  from  the  partnership  business  shall  be  equally  divided 
between  them.  Afterwards  they  carry  on  the  partnership  business 
for  many  years,  A  receiving  one-half  of  the  .nett  profits,  and  the 
other  h^  being  divided  equally  between  B  and  C.  All  parties  know 
of  and  acquiesce  in  this  arrangement.  This  course  of  deiaUng 
supersedes  the  proviafott  in  the  atrticles  as  to  the  division  of  profits. 

S**^'       253.    m  the  absence  of  a«y  contract  to 

iBTitTial  reia-  *^^  contrary,  the  relations  of  partners  to- 

tiona,  where  no  ^^^  other  aje  determined  by  the  following, 

contract  to  con-  rules  >^ 
traxy. 

(i.)  All  partners  aire  joint  owners  of  all  property 
originally  brought  into  the  partnership  stock, 
or  bought  with  money  belonging  to  the  part- 
nership, or  acquired  for  purposes  of  tfie^  .part- 
nership business.  Air  such  property  is  called 
partnership  property.  The  share  of  each 
partner  in  the  partnership  property  is  the 
▼aliie  of  hi»  original  contributioir,  increased 
or  dinunished  by  his  share  of  profit  or  loss  : 

(2.)  All  partners  are  entitled  to  share  equally  in  the 
profits  of  tbe 'partnership  business,  and  must 
contribute. equally  towards  the  losses  sustained 
by  the  partnership  : 

(3^)  '  Each  partner  has  a  right  to  take  part  in  the? 
managemcRt  of  the  partnership  business  > 
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(4.)  EadipartsierisbooiultoattettddiHgeirtly  totiift 
business  of  the  partnership,  and  is  not  entided 
to  any  remuneration  for  acting  in  such  busi- 


(5.)  When  differences  arise  as  to  ordinary  matters 
connected  with  the  partnership  business,  the 
decision  shall  be  according  to  the  opinion  of 
the  majority  of  the  partners  ;  but  no  change 
in  die  nature  of  the  Business  of  the  parttterslup 
can  be  made,  except  with  the  consent  of  all 
the  partners  : 

(6.)  No  person  can  introduce  a  new  partner  into  a 
firm  without  die  consent  of  aQ  the  paztnecs  : 

(7«)  I^  from  any  cause  whatsoever,  any  member  of  a 
partnership  ceases  to  be  so,  the  partnership  is 
dissolved  as  between  all  the  other  members  : 

(£*)  Unless  the  partnership  has  been  entered  into  for 
a  fixed  term,  any  partner  may  retire  from  it  at 
any  time : 

(9^)  Where  a  partnership  has  been  entered  into  for  a 
fixed  term,  no  partner  can,  during  such  term, 
retire^  except  with  the  consent  of  all  the  part- 
ners, nor  can  he  be  expelled  by  his  partners  for 
any  cause  whatever,  except  by  order  of  Court : 

(10.)  Partnerships,  whether  entered  into  far  a  fixed 
term  or  nc^  are  dissolved  by  the  death  of  any 
partner. 

When  Court  254.  At  the  suit  of  a  partner  the  Court 
tti  a  7  disBolTo  may  dissolve  the  partnership  in  the  follow- 
partnerdilp.        |Qg  cases  : — 

(].>    When  a  partner  becomes  of  unsound  mind : 

(2.)  When  a  partner,  other  than  the  partner  suing,  has 
lieen  adjucficated  an  insolvent  uitder  any  law 
relaling  to  kascdvent  debtors : 

(3.)  When  a  partner,  other  than  the  partner  suing, 
has  done  any  act  by  which  the  whole  interest 
of  aujch  partner  is  legaUy  transferred  to  a  third 
person: 
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(4.)  When  any  partner  becomes  incapable  of  per- 
forming his  part  of  the  partnership  contract ; 

(5.)  When  a  partner,  other  than  the  partner  suing,  is^ 
guilty  of  gross  mfscooduct  in  the  affairs  of  the 
fmrtnership  or  towards  his  partners  : 

(6.)  When  the  btisiness  of  the  partnership  can  only 
be  earned  on  at  a  loss. 

Dinohttioiiof       ^SS-    ^  partnership  is  in  all  cases  dis- 
parineTsMp  by    solved  by  its  business  being  prohibited  by 
prohibition    0  f 
bmtdoi,  ta^. 

356.     If  a  partnership  entered  into  for  a  fixed  term  be 
continuedafter  such  term  has  expired,  the 

fiightB  and  rights  and  obligations  of  the  partners  will, 
^^^^^'^  ?  in  the  absence  of  any  agreement  to  tbe 
J^'f  »//ahiB  contrary,  remain  the  same  as  they  were  at 
COTitkraed  after  the  expiration  of  the  term,  so  far  as  such 
expiry  of  term  rights  and  obligations  can  be  applied  to  a 
for  which  it  was  partnership  dissolvable  at  the  will  of  any 
entor^  into.         partner. 

257.    Partners  are  bound  to  carry  on  the  business  of 

General  duties  the  partnership  for  the  greatest  common 
of  partners.  advantage,  to  be  just  and  faithful  to  each 

other  and  to  render  true  accounts  and  full  information  of 
all  things  affecting  the  partnership  to  any  partner  or  his 
legal  representatives. 

Aooomitr  to  , 

firm,  of  benefit        258,    A  partner  must  account  to  the 

deri^     from    ^^^  fo^  ^ny  benefit  derived  from  a  trans- 

transaction  '  . 

affecting  part-     action  affecting  the  partnerslnp. 

Illustrations. 

(tf.^  A.  B  and  C  are  partners  in  trade.  C.  without  the  know- 
ledge of  A  and  B.  obtains  for  his  own  sole  benefit  a  lease  of  the 
house  in  which  the  partnership  business  is  carried  on.  A  and  B 
are  entitied  to  participate,  if  they  please,  in  the  benefit  of  the  lease. 

(*  \  A  B  and  C  cawy  on  business  together  in  partnership  as 
merchant^  trading  between  Bombay  and  London.  D,  a  merchant 
in  Undon,  to  whom  they  make  their  consignments,  sccreUy  aUows 
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Q  a  share  of  the  commission  which  he  receives  upon  such  consign- 
ments, in  consideration  of  C's  using  his  influence  to  obtain  the 
con^gnments  for  him.  C  is  liable  to  account  to  the  firm  for  the 
iponey  so  received  by  him. 

259.  If  a  partner,  without  the  knowledge  and  consent 
Obligations,  to    ^^  ^^^    other   partners,    carries    on    any 

firm,  of  partner  business  competing  or  interfering  with 
carrying  on  that  of  the  firm,  be  must  account  to  the 
competing busi-  firm  for  all  profits  made  in  such  business^ 
n^s.  and  must  make  compensation  to  tbe  firm 

for  any  loss  occasioned  thereby. 

260.  A  continuing  guarantee,  given  either  to  a  firm 

or  to  a  third  person,  in  respect  of  the 
conUn  Tnff  transactions  of  a  firm,  is,  in  the  abserce 
guarantee^  by  ^^  agreement  to  the  contrary,  revoked  as 
change  in  flrmi     to  future  transactions  by  any  change  in 

the  constitution  of  the  firm  to  which,  or 
in  respect  of  the  transactions  of  which,  such  guarantee 
was  given. 

Non-liability       261.    The    estate    of    a   partner   who 

of  deceased  has  died  is  not,   in  the  absence    of   an 

partner's  estate  express  agreement,  liable  in    respect   of 

for  subsequent  any  obligation  incurred  by  the  firm  after 

obligations.  his  death. 

262.  Where  there  are  joint  debts  due  from  the  partner- 
ship, and  also  separate  debts  due  from  any 
Payment  partner,  the  partnership  property  must  be 
of  partner  ship-  applied  in  the  first  instance  in  payment  of 
debts,  and  of  j^^  jg^ts  of  the  firm,  and  if  there  is  any 
separate  debts,  g^^plus,  then  the  shartJ  of  each  partner 
must  be  applied  in  payment  of  his  separate  debts  or  paid 
to  him.  The  separate  property  of  any  partner  must  be 
applied  first  in  the  payment  of  his  separate  debts,  and 
the  surplus  (if  any)  in  the  payment  of  the  debts  of  the 
firm. 

Contmuanoe  of  ^^263.  After  a  dissolution  of  partnership, 
partners'  rights  the  rights  and  obligations  of  the  partners 
and  oWigations  continue  in  all  things  necessary  for 
after  dissolu-  winding-up  the  business  of  the  partncr- 
tion.  ship. 
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264.  Persons  deeding  with*  a  firm  Mil  not  be  affected 
Moe  of  dtf-    by  a  dissolution  of  which  na  public  notice 

fthtion.  has  been  given,  unless  they  themselves 

l|ad  notice  of  such  dissolution. 

265.  ^Where  a  partner  is  entitled  to  claim  a  dissolution 
' .  of  partnership,  or  where  a  partnership  has 

WmdingTipby  terminated,  tlie  Court  may,  in  the  absence 
Owrt  on  ^-  ^f  ^^y  contract  to  the  contrary,  wind  up 
J^onoyafter  ^j^^  business  of  the  partnership,  provide 
*™^^^'^^  for  the  payment  of  its  debts  and  distribute 
the  surplus  according  to  the  shares  of  the  partners 
lespectively.  •.  . 

Explanaf ton, —The  Court  in  this  section  means  af 
Court  not  inferior  to  the  Court  of  a  District  Judge  within 
Uie  local  limits  of  whose  jurisdiction  the  place  or  prin- 
dpal  place  of  business  of  the  firm  is  situated. 

266.  Extraordinary  partnerships,  such 
P,j2nited-l»bi-  as  partnerslups  with  limited  liability^ 
SKSffiSt-  incorporated  partnerships,  and  joint-stock 
te^B,  and  companies,  shall  be  regulated  by  the 
jj^»ck  com-  law  for  the  time  being  in  force  relating 
*^'  thereto. 


*  See  Sec.  i,    Act  No.  IV  of  1886,   ' 
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(AS  AMENDED  BY  ACT  IV  OF  1882.) 

PASSED  BY  THE  GOVERNOR  GENERAL  OF  INDIA  IN  COUNCIL. 

(Received  the  assent  of  the  Governor- General  on  the 

yth  February  18'j'jO 


An  Act  to  define  and  amend  the  law  relating  to  certain 
kinds  of  Specific  Relief. 

Whereas  it  is  expedient  to  define  and  amend  the  law 
relating  to  certain  kinds  of  specific  relief 


Preamble, 
enacted  as  follows  :— 


obtainable  in  civil  suits  ;    It  is  hereby 


PART  I. 

PRELIMINARY. 

cv-xix,  I-    This   Act   may   be   called     "The 

Short  title.        Specific  Relief  Act,  1877:" 

It  extends  to  the  whole  of  British  India,  except  the 
T».  1  _x  i^  Scheduled  Districts  as  defined  in  Act  No. 
Localeitent.      xiVofi874; 

-  ^  ^         And  it  shall  come  into  force  on  the  first 

Commencement,     day  of  May  1877. 

2.  On  and  from  that  day  the  Acts  specified  in  the 
1^  schedule   hereto    annexed    shall   be   re- 

enactments  ^      pealed  to  the  extent  mentioned  in  its  third 
column.  ' 
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Interpretation-  3.  In  this  Act,  unless  there  be  some- 
olaiue.  thing  repugnant  ih  the  subj ect  or  context,— 

I  , ,.    .-     .        *  obligation '  includes  every  duty  enforce- 
'obhg^tion.^    able  by  law: 

,     ^ ,  'trust'  includes  every  species  of  ex]jress, 

trust.  implied,  or  constructive  fiduciary  owner- 

ship : 

*  trustee,'  includes  .  every    person    holding,    expressly, 
,  ,  by    implication,    or   constructively,    a 

trustee.  fiduciary  character  : 

Illustrations*. 

(a. )  Z  bequeaths  land'  to  A,  'not  doubting,  that  he  will  pay  there- 
out an  annuity  of  Rs.  1,000.  to  B..  for  his  life.' {A  accepts  the 
bequest  A  is  a  trustee,  within  the  meaning  of  this  Act,  for  B,  to 
the  extent  of  the  annuity. 

{b,)  A  is  the  legal,  medical,  or  spiritual  adviser  of  B.  By  availing 
himself  of  his  situation  as  such  adviser,  A  gains  some  pecuniary  advan- 
feige  Which  might  otherwise  have  accrued  to  B.   A  is  a  trustee,  for 

B,  withia  the  meaning  of  this  Act,  of  such  advantage. 

\(€*)  A,  being  B's  banker,  discloses  for  his  own  purpose  the 
state  of  B's  account.  A  is  a  trustee,  within  the  meaning  of  thitf 
Act,  for  B,  of  the  benefit  gained  by  him  by  means  of  such  disclo- 
sure. 

{d, )  A,  the  mortgagee  of 'certain  leas^^holds,  renews  the  lease  in 
his  own  name.  A  is  a  trustee,  within  the  meaning  of  this  Act,  of 
the  renewed  lease,  for  those  interested  in  the  original  lease. 

(e.)  A,  one  of  several  partners,  is  employed  to  purchase  goods 
for.  tnc^firiju  A,  unknown  to  his  co-partners,. supplies  them,  at  the 
market-price,  with  goods  previously  bought  by  himself  when  the 
price  was  lower,  and  thus  makes  a  considerable  profit.  A  is  a 
friistee,  for  his  co-partners,  within  the  meaning  of  this  Act,  of  the 
profit  so  made. 

(/.)    A,  the  manager  of  B's  indigo-factory,   becomes  agent  for 

C,  a  vendor  of  indigo-seed,  and  receives,  without  B's  assent,  com- 
ftrisSion  6ri  the  seed  purchased  from  C  for  the  faietory.  A  is  a* 
trustee,  within  the  meaning  of  this  Act,  for  B,  of  the  commission 
sovec^ved.    - 

.  {g.y  A  buyd  certain  land:witfa  notice  that  B  has  already  contiact- 

gi  t&  buy  it.    A  is  a  trustee,  within  the  meaning  of  this  Act,  for 
,  of  the  land  so  bought,  ' 
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(Al)  A  buys  land  fronf  B,  hariog  hotioe  that  C  is  in  occupation 
cl  the  land.  A  omits  to  make  any  inquiry  as  to  the  nature  of  C'« 
interest  therein.  A  is  a  trustee,  within  the  meaning  of  this ,  Act,,  f^r 
C,  to  the  extent  of  that  interest 

*  Settlement  *  means  any  Hastruraent  (other  than  a  will 
i    M        4.  *    ^^  codicil  as  defined  by  the  Indian  Succes- 
settlement.      ^^^^    Act),  whereby .  the     destination    or 
devolution  of  successive  inJereVs.  in  moveable  or  im- 
moveable property  is  disposed  of  or  is  agreed  to  be 
disposed  of :  . 

and  all  words  occuring  in  this  Act,  which  are  defined 
in  the  Indian  Contract  Act,  1872,  shall  be 
iJy\l  «r?l     deemed  to  have  the  meanings  respectively 
m  Contract  Act.    assigned  to  them  by  .that  Act. 

4.    Except    where    it  is  herein  otherwise  expressly 
,  enacted,    nothing   in  this  .Aqt  siiall   be 

Saviit^.  deemed— 

(fl)  tb  give  any  right  to  relief  in  respect  of  any  agree- 
znent  which  is  not  a  contract,; 

(b)  to  deprive  any  person  of  any  right  to  relief  other 
than  specific  perfprmance,  which  he  may  have  under  any 
contract ;  or  • .     : 

(c)  to  a:ffect  the  operation  of  the  Indian  Registration 
Act  on  documents. 

Specific  relief       ,5.    Specific  relief  is  given-^   .  > 

how  given. 

{a)  by  taking  possession  of  certain  property  an'd 
delivering  it  to  a  claimant,;  1 

{b)  by  ordering  a  party  to  do  the  very  act  which  beH 
under  an  obligation  to  do  J 

(tf)  by  preventing  a  party  from  doing  that  whieh  he  i* 
under  an  obligation  not  to-do  ;  •   -^ 

•  (d)  by  determining  and  deektring  the  rights  <^fp^ie$ 
otherwise  than  by  an  award  of  compensation  ;  or  ^ 

{e)    by  appointing  a  .Receiver. 

lierentive  6.  Specific  relief  granted  under  clau^ 
relief.  (c)  of  section  5  is  called  prevcBtive  relief.- 
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Belief  not        7.    Specific  relief  cannot  be  granted  for 

granted  to  en-  the  mere  purpose  of  enforcing  a  penal 

ftrce  penal  law.  law. 


PART  II. 

OF  SPECIFIC  RELIEF. 


CHAPTER  I. 

Of  RECOVERING  POSSESSION  OF  PROPERTY. 

(a)    Possession  of  Immoveable  Property, 

Recovery  of  8.    A  person  entitled  to  the  possession 

gpociflc  im-  of  specific  immoveable  property  may  re- 

moTeable   pro-  cover  it  in  the  manner  prescribed  by  the 

perty.  Code  of  Civil  Procedure. 

9,    If  any  person  is  dispossessed  without  his  consent 
of  immoveable  property  otherwise  than 

dSSa^r^f  >?^^?  ^^".1^^  <\^'  ^^  °^  t^y  P?'^'^ 

mmoveable    claiming  through  him  may,  by  suit  m- 

DToperty.  stituted  within  six  months  from  the  date 

*  of  the  dispossession,  recover  possession 

thereof^  notwithstanding  any  other  title  that  may  be  set 

up  in  such  suit. 

Nothing  in  this  section  shall  bar  any  person  from 
fiuing  to  establish  his  title  to  such  property  and  to  re- 
cover possession  thereof. 

No  salt  under  this  section  shall  be  brought  against  the 
Government. 

No  appeal  shall  lie  from  any  order  or  decree  passed 
^ia-  any  suit  instituted  under  this  section,  nor  shall  any 
review  of  any  such  order  or  decree  be  allowed. 
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(b.)  Possession  of  Moveable  Property • 

10.    A  person  entitled  to  the  possession 
Beoovery  or    ^^  specific  moveable  property  may  recover 
Sirpropert^*"    ^^^  same  in  the  manner  prescribed  by  the 
*^  ^'       Code  of  Civil  Procedure. 

Explanation  i. — A  trustee  may  sue  under  this  section 
for  the  possession  of  property  to  the  beneficial  interest 
in  which  the  person  for  whom  he  is  trustee  is  entitled. 

Explanation  2. — A  special  or  temporary  right  to  the 
present  possession  of  property  is  sufficient  to  support  a 
suit  under  this  section. 

Illustrations* 

{a).  A  bequeaths  land  to  B  for  his  life,  with  remainder  to  C 
A  dies.  B  enters  on  the  land,  but  C,  without  B's  consent,  obtains 
possession  of  the  title-deeds.     B  may  recover  them  from  C. 

(^).  A  pledges  certain  jewels  to  B  to  secure  a  loan.  B  disposes 
>f  them  before  he  is  entitled  to  do  so.  A.  without  having  paid  or 
endered  the  amount  of  the  loan,  sues  B  for  possession  of  the 
ewels.     The  suit  should  be  dismissed,   as  A  is  not  entitled  to 

their  possession,  whatever  right  he  may  have  to  secure  their  safe 

custody. 

|(tf).  A  receives  a  letter  addressed  to  him  by  B.  B  gets  back 
the  letter  without  A's  consent  A  has  such  a  property  therein 
as  entitles  him  to  recover  it  from  B. 
{d).  A  deposits  books  and  papers  for  safe  custody  with  B. 
B  lose^  them  and  C  finds  them,  but  refuses  to  deliver  them  to 
B  when  demanded.  B  may  recover  them  from  C,  subject  to  C's 
right,  if  any,  under  section  i68  of  the  Indian  Contract  Act,  1872. 
{g).  A,  a  warehouse-keeper,  is  charged  with  the  delivery  of 
certain  goods  to  Z,  which  B  takes  out  of  A's  possession.  A  may 
sue  B  for  the  goods. 
II.  Any  person  having  the  possession 
loability  w per-  or  control  of  a  particular  article  of  move- 
8i^ii."'nrtT;  able  property,  of  which  he  is  not  the  own. 
owner,  to  deli-  er  may  be  compelled  specifically  to 
ver  to  person  on-  dehver  it  to  the  person  entitled  to  its 
titled  to  imme-  immediate  possession,  in  any  of  the 
diate  possession,     following  cases  : — 

(fl)  when  the  thing  claimed  is  held  by  the  defendant 
as  the  agent  or  trustee  of  the  claimant  ; 
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{b)  when  compensation  in  money  would  iiot  afiford 
the  claimant  adequate  lelief  for  the  loss  of  Che  thing 
clamed  ; 

(c)'  whbn  it  would  be  extremely  difficult  to  ascerlaib 
the  actual  damage  caused  by  its  loss  ; 

(d)  when  the  possession  of  the  thing  claimed  has 
been  wrongfully  transferred  from  the  claimant 

Illustrations 

of  clause  {a) — ^A,  procee^ng  to  Europe,  leaves  his  furniture  in 
chairge  of  B  as  his  agent  dnring  his  absence.  B»  without  A's 
authority,  pledges  the  furniture  to  C,  andC,  knowing  that  B  had  no 
right  to  pledge  the  fiimitui^r  advertises  it  for  sale.  C  may  be  com- 
pelled to  deliver  the  furniture  to  A,  for  he  holds  it  as  A's  tiustee. 

:  of  clause  {d)—Z  has  got  possession  of  an  idol  bdonging  to  A's 
family,  and  of  which  A  is  the  proper  custodian.  Z  may  be  com- 
pelled to  deliver  the  idol  to  A. 

of  clause  {e) — A  is  entitled  to  a  picture  by  a  dead  painter  and 
a  pair  of  rare  China  vases.  B  has  possession  of  them.  The  articles 
are  of  too  special  a  character  to  bear  an  ascertainable  raarketrvaloe. 
6  may  be  compelled  to  deliver  them  to  A, 


CHAPTER  II. 
Of  the  SPECIFIC  Performance  of  Contracts. 
(a).      Contracts  tohtch  may  he  specifically  enforced, 

^Casea  in  which  I2.     Except  as  otherwise  provided  in 

neciflc      per-  this  chapter,  the  specific  performance  of 

^rmance     en-  any  contract  may  in  the  discretion  of  the 

foreeable.  Court  be  enforced — 

{a)  when  the  act  agreed  to  be  done  is  in  the  per- 
formance, wholly  or  partly,  of  a  trust  ; 

(6)  when  there  exists  no  standard  for  ascertaining 
the  actual  damage  caused  by  the  non-performance  of  tte 
act  agreed  to  be'  done  ; 

,  {e)  when  the  act  agreed  to  be  done  is '  such  that 
pecuniary  compensation  for  its  non -performance  would 
not  afford  adequate  relief  ;  or  - 
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(d)  when  it  is  probable  that  pecuniary  compensation 
cannot  be  got  for  the  non-performance  of  the  act  agreed 
to  be  done. 

Explanation.— ^Unless  and  until  the  contraryis  proved, 
the  Court  shall  persume  that  the  breach  of  a  contract  to 
transfer  immoveable  property  cannot  be  adequately 
relieved  by  compensation  in  money,  and  that  the  breach 
of  a  contract  to  transfer  moveable  property  can  be  thus 
relieved. 

Illustrations 

of  clause  (a). — ^A  holds  certain  stock  in  trust  tor  B.  A  wrong' 
folly  disposes  of  the  stock.  .  The  law  creates  aa  obligation  on  A  to 
restore  the  same  quantity  of  stock  to  B,  and  B  may  enforce  specific 
performance  of  this  obligation. 

of  clause  (d). — ^A  agrees  to  buy,  and  B  agrees  to  sell,  a  picture  b^ 
a  dead  painter  and  two  rare  China  vases.  A  may  compel  B  specifi-: 
cally  to  perform  this  contract,  for  there  is  no  standard  for  ascertain' 
iiig  the  actual  damage  which  would  be  caused  by  its  non-perform- 
ance. 

of  clause  {c). — ^A  contracts  with  B  to  sell  him  a  house  for  Rs.  i,ooo. 
6  is  entitled  to  a  decree  directing  A  to  convey  the  house  to  him,  he 
paying  the  purchase-money.  / 

In  consideration  of  being  released  from  certain  obligations 
imposed  on  it  by  its  Act  of  Incorporation,  a  railway-company  oon^ 
tract  with  Z  to  make  an  archway  through  their  railway  to  connect 
lands  of  Z  severed  by  the  railway,  to  construct  a  road  between 
certain  specified  i>oints,  to  pay  a  certain  annual  sum  towards  the 
maintenance  of  this  road,  and  also  to  construct  a  siding  and  a 
v/barf  as  specified  in  the  contract.  Z  is  entitled  to  have  this 
contract  specifically  enforced,  for  his  interest  in  its  performance 
cannot  be  adequately  compensated  for  by  money  ;  and  the  Court 
may  appoint  a  proper  person  to  superintend  the  construction  of 
•the  archway,  road,  siding  and  wharf. 

A  contracts  to  sell, -and  B  contracts  to  buy,  a  certain  number '  of 
railway-shares  of  a  particular  description.  A  refuses  to  complete 
the  saie.  B  may  compel  A  specifically  to  perform  this  agreementr 
for  the  shares  are  limited  in  number  and  not  always  to  be  had  m 
the  market,  and  their  possession  carries  with  it  the  status  of  a 
shareholder,  which  cannot  otherwise  be  procured. 

A  contracts  with  B  to  paint  a  picture  for  B,  who  agrees  to  pay 
therefor  Rs.  1,000.  The  picture  is  painted.  B  is  entitled  to  have 
It  delivered  to  him  on  payment  or  tender  of  the  Rs.  %,ooq»  . 
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of  clause  <(rf).— A  transfers  without  endorsement,  but  for  valuable 
oonsideration,  a  promissory  note  to  B.  A  becomes  insolvent,  and 
C  is  appointed  his  assignee.  B  may  compel  C  to  endorse  the 
note,  for  C  has  succeeded  to  A's  liabilities,  and  a  decree  for 
pecuniary  xx>mpensation  for  not  endorsing  the  note  would  be 
miitless. 

13.    Notwithstanding     anything     con- 
Contracts    of    tained  in  section  56  of  the  Indian  Contract 
TubYect  baa    Act,  a  contract  is  not   wholly  impossible 
partially  ceased    ^^   performance  because   a  portion  of  its 
to  exist.  subject-matter,  existing  at  its  date,  has 

ceased  to  exist  at  the  time  of  the  perform- 
ance. 

Illustrations, 

{a. )  A  contracts  to  sell  a  house  to.  B  for  a  lAkh  of  rupees.  The 
day  after  the  contract  is  made,  the  house  is  destroyed  by  a  cyclone. 
B  may  be  compelled  to  perform  his  part  of  the  contract  by  paying 
the  purchase-money. 

{6*)  In  consideration  of  a  sum  of  money  payable  by  B,  A 
contracts  to  grant  an  annuity  to  B  for  Bs  life.  The  day  after  the 
contract  has  been  made,  B  is  thrown  from  his  horse  and  killed. 
B's  representative  may  be  compelled  to  pay  the  purchase-money. 

14.  Where  a  party  to  a  contract  is  unable  to  perform 
Specific  per-  ^^^  whole  of  his  part  of  it,  but  the  part 
fbrmanceofpart  which  must  be  left  unperformed  bears 
•f  contract  only  a  small  proportion  to  the  whole  in 
where  part  value,  and  admits  of  compensation  in 
imperfomiied  is  money,  the  Court  may,  at  the  suit  of 
small  either  party,   direct  the  specific  perform- 

ance of  so  much  of  the  contract  as  can  be   performed, 
and  award  compensation  in  money  for  the  deficiency. 

Illustrations, 

{a.)  A  contracts  to  sell  B  a  piece  of  land  consisting  of  100 
bighAs.  It  turns  out  that  98  bighds  of  the  land  belong  to  A,  and 
the  two  remaining  bigh4s  to  a  stranger,  who  refuses  to  part  with 
them.  The  two  bighds  are  not  necessary  for  the  use  or  enjoyment 
of  the  98  bighAs,  nor  so  important  for  such  use  or  enjoyment 
that  the  loss  of  them  may  not  be  made  good  in  money.  A  may 
he  directed  at  the  suit  of  B  to  convey  to  B  the  98  bighis  and 
to  make  compensation  to  him  for  not  conveying  the  two  remain- 
ing bighds;    or  .B  may.  be  directed,   at    the  suit  of   A,  to  pay 
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to  A  on  receiving  the  conveyance  and  possession  of  the 
land,  the  stipulated  purchase-money,  less  a  sum  awarded  as  com- 
pensation for  the  deficiency. 

(3. )  In  a  contract  for  the  sale  and  purchase  of  a  house  and 
lands  for  two  Idkhs  of  rupees,  it  is  agreed  that  part  of  the  furniture 
should  be  taken  at  a  valuation.  The  Court  may  direct  specific 
performance  of  the  contract  notwithstanding  the  parties  are 
unable  to  agree  as  to  the  valuation  of  the  furniture,  and  may  either 
have  the  furniture  valued  in  the  suit  and  include  it  in  the  decree 
for  specific  performance*  or  may  confine  its  decree  to  the  house. 

15.  Where  a  party  to  a  contract  is  unable  to  perform 
Specific  per-  ^^^  whole  of  his  part  of  it,  and  the  part 
ibrmanoeofpart  which  must  be  left  unperformed  forms  a 
ofcontract  considerable  portion  of  the  whole,  or  does 
where  part  not  admit  of  compensation  in  money, 
unperformed  is  be  is  not  entitled  to  obtain  a  decree  for 
^?®'  specific  performance.    But  the  Court  may, 

at  the  suit  of  the  other  party,  direct  the  party  in  default 
to  perform  specifically  so  much  of  bis  part  of  the  contract 
as  he  can  perform,  provided  that  the  plaintiff  relinquishes 
all  claim  to  further  performance,  and  all  right  to  compen- 
sation, either  for  the  deficiency,  or  for  the  loss  or  damage 
sustained  by  him  through  the  default  of  the  defendant. 

Illustrations. 

{a.)  A  contracts  to  sell  to  B  a  piece  of  land  consisting  of  100 
bighas.  It  turns  out  that  50  bighls  of  the  land  belong  to  A,  and 
the  other  50  bighds  to  a  stranger,  who  refuses  to  part  with  them, 
A  cannot  obtain  a  decree  against  B  for  the  specific  performance 
of  the  contract ;  but  if  B  is  willing  to  pay  the  price  agreed  upon, 
and  to  take  the  50  bighds  which  belong  to  A,  waiving  all  right  to 
compensation  either  for  the  deficiency  or  for  loss  sustained  by  him 
through  A's  neglect  or  default,  B  is  entided  to  a  decree  directing 
A  to  convey  those  50  bighAs  to  him  on  payment  of  the  purchase 
money, 

(6.)  A  contracts  to  sell  to  B  an  estate  with  a  house  and  garden 
for  a  lAkh  of  rupees.  The  garden  is  important  for  the  enjoyment 
of  the  house.  It  turns  out  that  A  is  unable  to  convey  the  garden 
A  cannot  obtain  a  decree  against  B  for  the  specific  performance 
of  the  contract;  but  if  B  is  willing  to  pay  the  price  agreed  upon, 
and  to  take  the  estate  and  house  without  the  garden,  waiving  all 
right  to  compensation  either  for  the  deficiency  or  for  loss  sustained 
by  him  through  A's  neglect  or  default,  B  is  entitled  to  a  decree 
directing  A  to  convey  the  house  to  him  on  payment  of  the  purchase- 
money. 
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16-    When  a  part  of  a  contract  which,  taken  by  itself 

can  and  ought  to  be  specifically  perfbrm- 

Specific  per-    ^^  stands  on  a  separate  and  independent 

of  wntract.  contract  which  cannot  or  ought  not  to  be 

specifically    performed,    the    Court    may 
direct  specific  performance  of  the  former  part. 

Bar  in  other  *  I?.    The  Court  shall    not    direct    the 

eases  of  specifio  specific  performance  of  a  part  of  a  contract 

jperformuice  of  except  in  cases  coming  under  one  or  other 

part  of  contract,  of  the  three  last  preceding  sections. 

,         18.    Where  a  person  contracts  to  sell 

Pupcliasers  ^j.    j^^    certain     property,    having    only 

vfndo  *^th  ^  imperfect  title  thereto,  the  purchaser 

imperfect  tiSe.  Z^^'^u^  5^f  u^*  ^  otherwise  provided  by 

'^  this  chapter)  has  the  following  rights  :— 

(a)  if  the  vendor  or  lessor  has  subsequently  to  the  sale 
orlease  acquired  any  interest  in  the  property,  the  purchaser 
or  lessee  may  compel  him  to  make  good  the  contract  out 
of  such  interest ; 

(b)  where  the  concurrence  of  other  persons  is  necessary 
<to  validate  the  title,  and  they  are  bound  to  convey  at  tbe 
vendor's  or  lessor's  request,  the  purchaser  or  lessee  may 
compel  him  to  procure  such  concurrence ; 

(c)  where  the  vendor  professes  to  sell  unincumbered 
property,  but  the  property  is  mortgaged  for  an  amount 
not  exceeding  the  purchase-money,  and  the  vendor  has 
in  fact  only  a  right  to  redeem  it,  the  purchaser  may  compel 
him  to  redeem  the  mortgage  and  to  obtain  a  conveyance 
from  the  mortgagee ; 

(d)  where  the  vendor  or  lessor  sues  for  specific  per- 
formance of  the  contract,  and  the  suit  is  dismissed  on 
the  ground  of  his  imperfect  title,  the  defendant  has  a  right 
to  a  return  of  his  deposit  (if  any)  with  interest  thereon,  to 
his  costs  of  the  suit,  and  to  a  lien  for  such  deposit,  interest 
and  costs  on  the  interest  of  the  vendor  or  lessor  in  the 
property  agreed  to  be  sold  or  let. 
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ig.    Any  person  string  for  the  specific 

Ptower  to  award    performance  of  a  contract,  may  also  ask- 

^^^^    for  compensation  for  its  breach,  either  in 

^^  addition  to,  or  in  substitution  for,  such 

performance. 

If  in  any  such  suit  the  Court  decides  that  specific  per- 
formance ought  not  to  be  granted,  but  that  there  is  a. 
contract  between  the  parties  which  has  been  broken  by 
the  defendant  and  that  the  plaintiff  is  entitled  to  com- 
pensation for  that  breach,  it  shall  award  him  compensa- 
tion accordingly. 

If  in  any  such  suit  the  Court  decides  that  specific  per- 
formance ought  to  be  granted,  but  that  it  is  not.sufHcient 
to  satisfy  the  justice  of  the  case,  and  that  some  compen- 
sation for  breach  of  the  contract  should  also  be  made  to 
the  plaintiff,  it  shall  award  him  such  compensation 
accordingly. 

Compensation  awarded  under  this  section  may  be 
assessed  in  such  manner  as  the  Court  may  direct. 

Explanation. — The  circumstance  that  the  contract  has 
become  incapable  of  specific  performance,  does  not  pre- 
clude the  Court  from  exercising  the  jurisdiction  confer^ 
red  by  this  section. 

Illustrations 

of  the  second  paragraph  : — ^A  contracts  to.  sell  a  hundred' 
maunds  of  rice  to  B.  B  brings  a  suit  to  compel  A  to  perform' 
the  contract  or  to  pay  compensation.  The  Court  is  of  opnnion 
that  A  has  made  a  valid  contract  and  has  broken  it;  wkhout 
acuse,  to  the  injury  of  B,  but  that  specific  performance  is  not 
the  proper  remedy.  It  shall  award  to-  B  such  compensation^as 
it  deems  just,  -      .  / 

of  the  third  paragraph  : — ^A  contracts  with  B  to  sell  him  a  house 
for  Rs,  1. 000,  the  price  to  be  paid  and  the  possession  given  on 
the  1st  January  1877.  A  fails  to  perform  his  part  of  the  contract, 
and  B  brings  his  suit  for  specific  performance  and  compensation, 
wUch  is  decided  in  his  divour  on  the  ist  January  1878.  The 
decree  ma^,  besides  ordering  specific  performance,  award  to^  B 
oompensation  for  any  loss  which  he  has  sustained  by  A's  refusal. 

of  the  Explanation  :— A,  a  purchaser,  sues  B,  his  vendor,  for 
specific  i^erfbnnance  of  a  contract  for  the  sale  of  a  patent:   ^e^re 
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the  hearing  of  the  suit,  the  patent  expires.  The  Court  may  award 
A  compensation  for  the  non-performance  of  the  contract,  and 
m  ay,  if  necessary,  amend  the  plaint  for  that  purpose. 

A  sues  for  the  specific  performance  of  a  resolution  passed  by 
the  Directors  of  a  public  company,  under  which  he  was  entitled' 
to  have  a  certain  number  of  shares  allotted  to  him,  and  for 
compensation  for  the  non-pecformance  of  the  resolution.  All  the 
shares  had  been  allotted  before  the  institution  of  the  suit  The 
Court  may,  under  this  section,  award  A  compensation  for  the 
non-performance. 

_ .    ....  20.    A  contract,  otherwise  proper  to  be 

Liquidation    specifically    enforced,  may  be  thus  en- 

ah«rKc    ^«^^^^'   though  a  sum  be  named  in  it  as 

performanM.        ^^^  amount  to  be  paid  in  case  of  its  breach, 

and  the  party  in  default  is  willing  to  pay 

the  same. 

Illustration, 

A  contracts  to  grant  B  an  underlease  of  property  held  by  A 
under  C,  and  that  he  will  apply  to  C  for  a  license  necessary  to 
the  validity  of  the  underlease,  and  that,  if  the  license  is  not 
procured,  A  will  pay  B  Rs.  10,000.  A  refuses  to  apply  for  the 
license  and  offers  to  pay  B  the  Rs.  10,000.  B  is  nevertheless 
entided  to  have  the  contract  specifically  enforced  if  C  consents 
to  give  the  license. 

(b).     Contracts  which  cannot  be  specifically  enforced. 

Contracts  not        21.    The  following  contracts  cannot  be 
specifically  en-    specifically  enforced  : — 
fbrcdable.i 

{a)  a  contract  for  the  non-performance  of  which 
compensation  in  money  is  an  adequate  relief ; 

{b)  a,  contract  which  runs  into  such  minute  or 
numerous  details,  or  which  is  so  dependent 
on  the  personal  qualifications  or  volition  of 
the  parties,  or  otherwise  from  its  nature  is 
such,  that  the  Court  cannot  enforce  specific 
performance  of  its  material  terms  ; 

{c)    SL  contract  the  terms  of  which  the  Court  cannot 

find  with  reasonable  certainty  ; 
(d)    SL  contract  which  is  in  its  nature  revocable  ; 
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{e)  a  contract  made  by  trustees  either  in  excess 
of  their  powers  or  in  breach  of  their  trust  ; 

(/)  a  contract  made  by  or  on  behalf  of  a  corporation 
or  public  company  created  for  special  purposes, 
or  by  the  promoters  of  such  company,  which 
is  in  excess  of  its  powers  ; 

{g)  a  contract  the  performance  of  which  involves  the 
performance  of  a  continuous  duty  extending 
over  a  longer  period  than  three  years  from 
its  date  ; 

{h)    a  contract  of  which  a  material  part  of  the  subject- 
matter,  supposed  by  both  parties  to  exist,  has, 
before  it  has  been  made,  ceased  to  exist. 
And  save  as  provided  by  the  Code  of  Civil  Prodedure, 
no  contract  to  refer  a  controversy  to  arbitration  shall  be 
specifically  enforced  ;  but  if  any  person  who  has  made 
such  a  contract  and  has  refused  to  perform  it,  sues  in 
respect  of  any  subject  which  he  has  contracted  to  refer, 
the  existence  of  such  contract  shall  bar  the  suit. 

Illustratton 

io{a). — A  contracts  to  sell,  and  B  contracts  to  boy,  a  Ukfa  of 
rupees  in  the  four  per  cent.  loan  of  the  Government  of  India  : 

A  contracts  to  sell,  and  B  contracts  to  buy,  40  diests  of  indigo 
at  Rs.  1,000  per  chest  : 

In  consideration  of  certain  property  having  been  transferred  by 
A  to  B,  B  contracts  to  open  a  credit  in  A's  favour  to  the  extent 
of  Rs.  10,000,  and  to  honor  A's  drafts  to  that  amount. 

The  above  contracts  cannot  be  specifically  enforced,  for,  in  the 
first  and  the  second  both  A  and  B,  and  in  the  third  A,  would  be 
reimbursed  by  compensation  in  money. 

to  (b). — A  contracts  to  render  personal  service  to  B  : 

A  contracts  to  employ  B  on  personal  service  : 

A,  an  author,  contracts  with  B,  a  publisher,  to  complete  a 
liteiaiy  work. 

B  cannot  enforce  specific  performance  of  these  contracts. 

A  contracts  to  buy  B's  business  at  the  amount  of  a  valuation 
to  be  made  by  two  valuers,  one  to  be  named  by  A  and  the  other 
by  R  A  and  B  each  name  a  valuer,  but  before  the  valuatioQ 
is  made,  A  instructs  his  valuer  not  to  proceed : 
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.  By  SL  charter-party  entered  into  in  Calcutta  between  A,  the  owner 
of  a  shipj  and  B,  the  charterer,  it  is  agreed  that  the  ship  shall 
proceed  to  Rangoon,  and  there  load  a  cargo  of  rice,  and  thence 
proceed  to  London,  freight  to  be  paid,  one-third  on. arrival  at 
Rangoon,  and  two-thirds  on  delivery  of  the  cargo  in  London  : 

.  A  lets  land  to  B  and  B  contracts  to  cultivate  it  in  a  particular 
manner  for  three  years  next  after  the  date  of  the  lease : 

,  A  and  B  contract  that,  in  consideration  of  annual  advances-  to 
be  made  by  A,  B  will  for  three  years  next  after  the  date  of  the 
contract  grow  particular  crops  on  the  land  in  his  possession  and 
deliver  them  to  A  when  cut  and  ready  for  delivery : 

A  contracts  with  B  that,  in  consideration  of  Rs.  i,ooo  to  be 
paid  to  him  by  B,  he  will  paint  a  picture  for  B : 

,  A  contracts  with  B  to  execute  certain  works  which  the  Court 
cannot.superintend : 

'  A  contracts  to  supply  B  with  all  the  goods  of  a  certain  class 
wliich  B  may  require : 

A  contracts  with  B  to  take  from  B  a  lease  of  a  certain  house  for 
a  specified  term,  at  a  specified  rent,  "if  the  drawing-nx>m  is 
fiandsomely  decorated,"  even  if  it  is  held  to  have  so  much  certainty 
that  compensation  can  be  recovered  for  its  breach  : 

A  contracts  to  marry  B. 

The  above  contracts  cannot  be  specifically  enforced. 

to  (c). — ^A,  the  owner  of  a  refreshment-room,  contracts  with 
B  to  give  him  accommodation  there  for  the  sale  of  his  goods  and 
to  furnish  him  with  the  necessary  appliances.  A  refuses  to  perform 
his  contract  The  case  Is  one  for  compensation  and  not  for  specific 
I)erformanoe,  the  amount  and  nature  of  the  accommodation  and 
appliances  being  undefined. 

■  to  (^~>A  and  B  contxact  to  become  partners  in  a  certain  business 
the  contract .  not  specifying  the  duration  of  the  proposed  partner* 
§hip.  This  contract  cannot  be  specifically  performed,  for,  ii  it 
were  so  performed,  either  A  or  B  might  at  once  dissolve  the 
t)artnershi0. 

to  {e). — ^A  is  a  trustee  of  land  with  power  to  lease  it  for  seven 
years.  He  enters  into  a  contract  with  B  to  grant  a  lease  of  the 
land  for  seven  years,  with  a  covenant  to  renew  the  lease  at  the 
Qcpijy  of  the  term.    This  contract  cannot  be  specifically  enforced. 

The  Directors  of  a  company  have  power  to  sell  the  conceni 
with  the  sanction  of  a  general  meeting  of  the  shareholders.  They 
contract  to  sell  it  without  any  such  sanction.  This  contract  can- 
not be  specifically  enforced. 

Two  trustees,  A  and  B,  empowered  to  sell  trust-property  worth  a 
f&kh  of  rupees,  contract  to  sell  it  to  C  for  Rs.  30,000.   The  contract 
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Is  so  disadvantsvgeous  as  to  be  a  breach  of  trust  C  cannot 
enforce  its  specific  performance. 

The  promoters  of  a  company  for  working  mines  contract  that  the 
company,  when  formed,  shaJl  purchase  certain  mineral  property. 
They  take  no  proper  precautions  to  ascertain  the  value  of  such 
property,  and  in  fact  agree  to  pay  an  extravagant  price  therefor.  . 
They  sdso  stipulate  that  the  vendors  shall  give  them  a  bonus  out 
of  the  purchase-money.  This  contract  cannot  be  specifically  enforced. 

to(/). — ^A  company  existing  for  the  sole  purpose  of  making  and 
working  a  railway,  contracts  for  the  purchase  of  a  piece  of  land  for 
the  purpose  of  erecting  a  cotton-mill  thereon.  This  contract  cannot 
be  specifically  enforced. 

to  {g). — ^A  contracts  to  let  for  twenty-one  years  to  B  the  right  to 
use  such  part  of  a  certain  railway  made  by  A  as  was  upon  B's  land, 
and  that  B  should  have  a  right  of  running  carriages  over  the 
vhde  line  on  certain  terms,  and  might  require  A  to  supply  the 
necessary  engine-power,  and  that  A  should  during  the  term  keep 
the  whole  railway  in  good  repair.  Specific  performance  of  this 
contract  must  be  refused  to  B. 

to  (A). — ^A  contracts  to  pay  an  annuity  to  B  for  the  lives  of 
C  and  D.  It  turns  out  that,  at  the  date  of  the  contract,  C, 
though  supposed  by  A  and  B  to  be  alive,  was  dead.  The  con- 
tiact  cannot  be  specifically  performed. 

(cj.     Of  the  Discretion  of  the  Court, 

22.    The  jurisdiction  to  decree  specific  performance 
«.  ^.  is  discretionary,  and  the  Court  is  not  bound 

to  dl^iTin^  *^  ^^^  ^"^^  ^^^^^^  ^^^^^y  because  it  is 
Bpecific  per-  lawful  to  do  so  ;  but  the  discretion  of  the 
formance.  Court  is  not  arbitrary  but  sound  and  rea- 

sonable, guided  by  judicial  principles  and 
capable  of  correction  by  a  Court  of  appeal. 

The  following  are  cases  in  which  the  Court  may  pro- 
perty exercise  a  discretion  not  to  decree  specific  perform- 
ance:— 

I.  Where  the  circumstances  under  which  the  contract 
is  made  are  such  as  to  give  the  plaintiff  an  unfair  ad- 
vantage over  the  defendant,  though  there  may  be  no 
fraud  or  misrepresentation  on  the  plaintiffs  part. 

Illustrations, 

(«).  A,  a  tenant  for  life  of  certain  property,  assigns  his  interest 
therein  to  B.    C  contracts  to  buy,  and  B  contracts  to  sell,   that 

14 
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interest  Before  the  contract  is  completed,  A  receives  a  mortal 
injury  from  the  effects  of  which  he  dies  the  day  after  the  contract 
is  executed.  If  B  and  C  were  equally  ignorant  or  equally  aware 
of  the  fact,  B  is  entitled  to  sj^ecific  performance  '^f  the  contract 
If  B  knew  the  fiact,  and  C  did  not,  specific  performance  of  the 
contract  should  be  refused  to  li 

(6).  A  contracts  to  sell  to  B  the  interest  of  C  in  certain  stock-in- 
trade.  It  is  stipulated  tliat  the  sale  shall  stand  good,  even  though 
it  should  turn  out  that  C's  interest  is  worth  nothing.  In  fact 
the  value  of  C's  interest  depends  on  the  result  of  certain  partner- 
ship-accounts, on  which  he  is  heavily  in  debt  to  his  partners.  This 
indebtedness  is  known  to  A,  but  not  to  B.  Specific  performance 
of  the  contract  should  be  refused  to  A. 

{c).  A  contracts  to  sell,  and  B  contracts  to  buy,  certain  land. 
To  protect  the  land  from  floods,  it  is  necessary  for  its  owner  to 
maintain  an  expensive  embankment.  B  does  not  know  of  this 
circumstance,  and  A  conceals  it  from  him.  Specific  performance 
of  the  contract  should  be  refused  to  A. 

{d).  A's  property  is  put  up  to  auction.  B  requests  C,  A's  attorney, 
to  bid  for  him.  C  does  this  inadvertently  and  in  good  faith. 
The  persons  present  seeing  the  vendor's  attorney  bidding,  think' 
that  he  is  a  mere  puffer  and  cease  to  compete.  The  lot  is  knocked 
down  to  B  at  a  low  price.  Specific  performance  of  the  contract 
should  be  refused  to  B. 

II.  Where  the  performance  of  the  contract  would 
involve  some  hardship  on  the  defendant  which  he  did 
not  foresee,  whereas  its  non-performance  would  in- 
volve no  such  hardship  on  the  plaintiff. 

Illiistrations, 

{e),  A  is  entitled  to  some  land  under  his  father's  will  on  con- 
dition that,  if  he  sells  it  within  twenty-five  years,  half  the  pur- 
chase-money shall  go  to  B.  A,  forgetting  the  condition,  contracts, 
before  the  expiration  of  the  twenty-five  years,  to  sell  the  land 
to  C.  Here,  the  enforcement  of  the  contract  would  operate  so 
harshly  on  A,  that  the  Court  will  not  compel  its  specific  per- 
formance in  favour  of  C. 

(/).  A  and  B,  trustees,  join  their  beneficiary,  C,  in  a  contract 
to  sell  the  trust-estate  to  D,  and  personally  agree  to  exonerate 
the  estate  from  heavy  incumbrances  to  which  it  is  subject  The 
purchase-money  is  not  nearly  enough  to  discharge  those  incum- 
brances, though,  at  the  date  of  the  contract  the  vendors  bdieved  it 
to  be  sufficient  Specific  performance  of  the  contract  should  be 
refosed  to  D. 
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ig).  A,  the  owner  of  an  estate,  contracts  to  se31  it  to  B,  and 
stipiilates  that  he,  A.  shall  not  be  obliged  to  define  its  boundary. 
The  estate  really  comprises  a  valuable  property  not  known  to  either 
to  be  part  of  it  Specific  performance  of  the  contract  should  be 
refused  to  B,  unless  he  waives  his  claim  to  the  unknown  property. 

(A).  A  contracts  with  B  to  sell  him  certain  kind,  and  to  make  a 
road  to  it  from  a  certain  railway-station.  It  is  found  afterwards 
that  A  cannot  make  the  road  without  exposing  himself  to  litigation. 
Specific  performance  of  the  part  of  the  contract  relating  to  the 
n>ad  should  be  refused  to  B,  even  though  it  may  be  held  that  he  is 
entitled  to  specific  performance  of  the  rest  with  compensation  for 
loss  of  the  road. 

(>').  A,  a  lessee  of  mines,  contracts  with  B,  Ins  lessor,  that  at  any 
tine  during  the  continuance  of  the  lease  B  may  give  notice  of  his 
desire  to  take  the  machinery  and  plant  used  in  and  about  the 
mines,  and  t'lat  he  shall  have  the  articles  specified  in  his  notice 
delivered  ir>  him  at  a  valuation  on  the  expiry  of  the  leasev  Such  a 
contract  might  be  most  injurious  to  the  lessee's  businessr  and 
specific  performance  of  it  should  be  refused  to  B. 

(/).  A  contracts  to  buy  certain  land  from  B.  The  contract  is 
sOent  as  to  access  to  the  land.  No  right  of  way  to  it  can  be  shown 
to  exist    Specific  performance  of  the  contract  should  be  refused  to 

(k),  A  contracts  with  B  to  buy  from  B's  manufJEictory  and  not 
elsewhere  all  the  goods  of  a  certain  class  used  by  A  in  his  trade. 
The  Court  cannot  compel  B  to  supply  the  goods,  but  if  he  does 
not  supply  them,  A  may  be  ruined,  unless  he  is  allowed  to  buy 
them  elsewhere.  Specific  performance  of  the  contract  should  be 
lefiised  to  B. 

The  following  is  a  case  in  which  the  Court  may  pro- 
perly exercise  a  discretion  to  decree  specific  perform- 
ance ; — 

III.  Where  the  plaintiff  has  done  substantial  acts  or 
sofiered  losses  in  consequence  of  a  contract  capable  of 
specific  performance. 

Illustration, 

A  sells  land  to  a  railway-company,  who  contract  toesecute  certain 
works  for  his  convenience.  The  company  take  the  land  and  use 
it  for  their  railway.  Specific  performance  of  the  contract  to  execute 
the  works  should  be  decreed  in  favour  of  A. 


For  whom  Contracts  may  he  specifically  enforced. 

may  ob*-  23.  Except  as  otherwise  provided  by 
lecific  this  chapter,  the  specific  peiformance  of 
umoe.       a  contract  may  be  obtained  by-» 


(4 

Who  may  ob- 
fain  gpecific 
poformanoe. 
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;  (a)    any  party  thereto  ; 

;  {b)  the  representative  in  interest,  or  the  principal,  of 
ajny  party  thereto  :  provided  that,  where  the  learning, 
skill,  solvency  or  any  personal  quality  of  such  party  is  a 
material  ingredient  in  the  contract,  or  where  the  contract 
provides  that  his  interest  shall  not  be  assigned,  his  re- 
presentative in  interest  or  his  principal  shall  not  be 
entitled  to  specific  performance  of  the  contract,  unless 
where  his  part  thereof  has  already  been  performed  ; 

(c)  where  the  contract  is  a  settlement  on  marriage,  or 
a-  compromise  of  doubtful  rights  between  members  of  the 
same  family,  any  person  beneficially  entitled  .there- 
under ; 

(d)  where  the  contract  has  been  entered  into  by  a 
tenant  for  life  in  due  exercise  of  a  power,  the  remainder- 
man ; 

■  {e)  2L  reversioner  in  possession,  where  the  agreement 
is  a  covenant  entered  into  with  his  predecessor  in  title 
and  the  reversioner  is  entitled  to  the  benefit  of  such 
covenant ; 

(f)  a  reversioner  in  remainder,  where  the  agreement 
is  such  a  covenant,  and  the  reversioner  is  entitled  to  the 
benefit  thereof  and  will  sustain  material  injury  by  reason 
of  its  breach  ; 

.ig)  when  a  public  company  has  entered  into  a  con- 
tract and  subsequently  becomes  amalgamated  with  an- 
other public  company,  the  new  company  which  arises 
out  of  the  amalgamation  ; 

(h)  when  the  promoters  of  a  public  company  have, 
before  its  incorporation,  entered  into  a  contract  for  the 
purposes  of  the  company,  and  such  contract  is  warranted 
by  the  terms  of  the  mcorporation,  the  company. 

(e).  For  whom  contracts  cannot  be  specifically  enforced. 

Personal  bars        24.     Specific  performance  of  a  contract 
to  the  relief.         cannot  be  enforced  in  favour  of  a  per- 
"  •  son— 
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f  '     (fl)    who  (^ould  hot    recover    compensation '  for    its 
breach  :  • 

I  {b)  who  has  become  incapable  of  performing,  or 
I  violates,  any  essential  term  of  the  contract  that  on  his 
j  .  part  remains  to  be  performed  ; 

j  (c)  who  has  already  chosen  his  remedy  and  obtaiii- 
[    ed  satisfaction  for  the  alleged  breach' of  contract;  or 

I        (d)    who,  previously  to  the  contract,  had  notice  that  a 
I  '  settlement  of  the  subject-matter  thereof  ( though  not 
founded  on  any  valuable  consideration  )  had  been  made 
i     and  was  then  in  force. 
I  ,  Illustrations 

I  to  dause  {a).— A,  in  the  character  of  a^^t  for  B,  enters  mto  An 
I     agreement  with  C  to  buy  C's  house.    A  is  in  reality  acting,   not  as 

agent  for  B,  but  on  his  own  account    A  cannot  enforce  specific 

performance  of  this  contract, 

to  clause  (^),-— A  contracts  to  sell  B  a  house  and  to  become 
tenant  thereof  for  a  term  of  fourteen  years  from  the  date  of  the  sale 
at  a  specified  yearly  rent.  A  becomes  insolvent.  Neither  he  ndr 
his  assignee  can  enforce  specific    performance  of  the  contract. 

A  contracts  to  sell  B  a  house  and  garden  in  which  there  are 
ornamental  trees,  a  material  element  in  the  value  of  the  property 
as  a  residence.  A,  without  B's  consent,  fells  the  treea^  A  cannot 
enfcHt:e  specific  performance  of  the  contract. 

A,  holding  land  under  a  contract  with   B  for  a  lease,  commits 
■  waste,  or  treats  the  land  in  an  unhusbandlike  manner.    A   cannot 
enforce  specific  performance  of  the  contract. 

A  contracts  to  let,  and  B  contracts  to  take,  an  unfinished  house, 
B  contracting  to  finish  the  house  and  the  lease  to  contain  covenants 
on  the  part  of  A  to  keep  the  house  in  repair,  B  finishes  the  house 
in  a  very  defective  manner  :    he  cannot  enforce  the  contract  speci- 

•  fically,  though  A  and  B  may  sue  each  other  for  compensation  jfor 
breach  of  it  .  •         .  -. 

to  clause  (c), — ^A  contracts  to  let;  and.  B-contra<;ts>to  t^e,  a  house 
for  a  specified  term  at  a  specified  rent  B  refuses  to  perform  the 
contract    A  thereupon  saes  for,   and  obtains,  compensation  for 

•  the  breach,    A  cannot  obtain  specific  performance  of  the  contract 

Contracts    to        25.    A  contract  for  the   sale  or  letting 

l>y  one  who^M  ^  property,  whether  moveable  or  immove- 

Bo  title,  or  who  able,  cannot  be  specifically  enforced  i a 

settler  V     ^  favour  of  a  ven^^r  or  lessoc-^  , 
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(a)  who,  knowing  himself  not  to  have  any  title  to 
the  property,  has  contracted  to  sell  or  let  the  same ; 

(b)  who,  though  he  entered  into  the  contract  believing 
that  he  had  a  good  title  to  the  property,  cannot  at  the 
time  fixed  by  the  parties  or  by  the  Court  for  the  comple- 
tion of  the  sale  or  letting,  give  the  purchaser  or  lesse  a 
title  free  from  reasonable  doubt ; 

(c)  who,  previous  to  entering  into  the  contract,  has 
made  a  setUement  (though  not  founded  on  any  valuable 
consideration)  of  the  subject-matter  of  the  contract 

Illtisirations. 

(a).  A,  without  Cs  authority,  contracts  to'sell  to  B  an  estate 
which  A  knows  to  belong  to  C.  A  cannot  enforce  specific  per* 
formance  of  this  contract,  even  tlwngh  C  is  willing  to  confirm  it ' 

(R  A  bequeaths  his  land  to  trustees,  declaring  that  they  may 
sell  It  with  the  consent  in  Moitiug  of  D.  B  gives  a  general  prospect- 
ive assent  in  writing  to  any  sale  which  the  trustees  may  make.  The 
trustees  then  enter  into  a  contract  with  C  to  sell  liim  the  laud.  C 
refuses  to  carry  out  the  contract  The  trustees  cannot  specifically 
enforce  Uiis  contract,  as,  in  the  absence  sjf  Il's  consent  tu  the 
particular  sale  to  C,  the  title  which  they  can  give  C  is,  as  the  law 
stands,  not  free  from  reasonable  doubt 

{c).  A,  being  in  possession  of  certain  land,  contracts  to  sell 
it  to  Z.  On  enquiry  it  turns  out  that  A  claims  tlic  land  as  heir 
of  B,  who  left  the  country  several  years  before,  and  is  generally 
believed  to  be  dead,  but  of  whv>se  death  there  is  nu  sufiicient  proof. 
A  cannot  compel  Z  specifically  to  perfonn  the  contract 

(d).  A,  out  of  natural  love  and  affection,  makes  a  settlement 
of  certain  property  on  his  brothers  and  their  issue,  and  afterwards 
enters  into  a  contract  to  sell  tlie  property  to  a  stranger.  A  canuot 
enforce  specific  performance  of  this  contract  so  as  to  override  the 
settlement,  and  thus  prejudice  the  interests  of  the  persons  daiming 
under  it 

(f).    For  whom  Contracts  cannot  be  specifically 

enforced  except  with  a  Variation* 

26.    Where  a  plaintiff  seeks  specific  performance  of 

y  a  contract  in  writing,  to  which  the  defend- 

mentViTe^    *°*  ^^^   "P     ^   variation,    the    plaintiff 

1^  variatitm.     ^^^^^    obtain  the  performance    sought, 

except  with  the  variation  so  set  up,  in  the 

fpUowing  eases  (namely)  :— 
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(a)  Where  by  fraud  or  mistake  of  fact  the  contract 
of  which  performance  is  sought  is  in  terms  different  from 
that  which  the  defendant  supposed  it  to  be  when  he 
entered  into  it ; 

(b)  where  by  fraud,  mistake  of  fact,  or  surprise  the 
defendant  entered  into  the  contract  under  a  reasonable 

[misapprehension  as  to  its  effect  as  between  himself  and 
the  plaintiff ; 

(c)  where  the  defendant,  knowing  the  terms  of  the 
contract  and  understanding  its  ef^ct,  has  entered  into 
it  relying  upon  some  misrepresentation  by  the  plaintiff, 
or  upon  some  stipulation  on  the  plaintiff's  part,  which 
adds  to  the  contract,  but  which  he  refuses  to  fulfil ; 

(d)  where  the  object  of  the  parties  was  to  produce 
a  certain  legal  result,  which  the  contract  as  framed  is 
not  calculated  to  produce  ; 

(e)  where  the  parties  have,  subsequently  to  the 
execution  of  the  contract,  contracted  to  vary  it. 

Illustrations. 

(a).  A,  B  and  C  sign  a  writing  by  which  they  purport  to  contract 
each  to  enter  into  a  bond  to  D  for  Rs,  1,000.  In  a  suit  by  D,  to 
make  A,  B  and  C  separately  liable  each  to  the  extent  of  Rs.  1,000, 
J  they  prove  that  the  word  'each'  was  inserted  by  mistake ;  that 
fthe  intention  was  that  they  should  give  a  joint  bond  for  Rs.  1,000. 
D  can  obtain  the  performance  sought  only  with  the  variation  thus 
set  up. 

■  {i).  A  sues  B  to  compel  specific  performance  of  a  contract  in 
writing  to  buy  a  dwelling-house.  B  proves  that  he  assumed  that 
'the  contract  included  an  adjoining  yard,  and  the  contract  was 
so  framed  as  to  leave  it  doubtful  whether  the  yard  was  so 
included  or  not.  The  Court  will  refuse  to  enforce  the  contract, 
'except  with  the  variation  set  up  by  B. 

(tf).  A  contracts  in  writing  to  let  to  B  a  wharf,  together  with  a 
strip  of  A's  land  deUneated  in  a  map.  Before  signing  the  contract, 
B  proposed  orally  that  he  should  be  at  liberty  to  substitute  for  the 
strip  mentioned  in  the  contract  another  strip  of  A's  land  of  the  same 
dimensions,  and  to  this  A  expressly  assented.  B  then  signed  the 
written  contract.  A  cannot  obtain  specific  performance  of  the 
written  contract,  except  with  the  variation  set  up  by  B. 

{d).  A  and  B  enter  into  negociations  for  the  purpose  of  securing 
kmd  to  B  for  his  life,  with  remainder  to  his  issue.    They  execute  a 
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contract  the  terms  of  which  are  found  to  confer  an  absolute  owner- 
Sfaip  on  B.    The  contract  so  framed  cannot  be  specifically  enforced. 

{e),  A  contracts  in  writing  to  let  a  house  to  B,  for  a  certain 
term,  at  the  rent  of  Rs.  100  per  month,  putting  it  first  into  tenant- 
able  repair.  The  house  turns  out  to  be  not  worth  repairing,  so, 
with  B's  consent,  A  pulls  it  down  and  erects  a  new  house  in  its 
place  :  B  contracting  orally  to  pay  rent  at'  Rs.  120  per  mensem. 
B  then  sues  to  enforce  specific  performance  of  the  contract  in  writing. 
He  cannot  enforce  it  except  with  the  variations  made  by  the 
subsequent  oral  contract. 

(g).    Against  whom  Contracts  may  he  specifically 
enforced. 

Belief  against 
parties  and  per-        27.     Except  as  otherwise  provided  by 
ZertS?    this  chapter    specific  performance  of  a 
B nbse qnent    contract  may  be  enforced  agamst— 
title. 

ip)  either  party  thereto  ; 

{b)  any  other  person  claiming  under  him  by  a  titte 
arising  subsequently  to  the  contract,  except  a  transferee 
for  value  who  has  paid  his  money  in  good  faith  and 
without  notice  of  the  original  contract ; 

(c)  any  person  claiming  under  a  title  which,  though 
prior  to  the  contract  and  known  to  the  plaintiff,  might 
have  been  displaced  by  the  defendant ; 

{d)  when  a  public  company  has  entered  into  a  contract 
aad  subsequently  becomes  amalgamated  with  another 
public  company,  the  new  company  which  arises  out  of 
the  amalgamation ; 

(e)  when  the  promoters  of  a  public  company  have, 
before  its  incorporation,  entered  into  a  contract,  the 
company  :  provided  that  the  company  has  ratified  and 
adopted  the  contract  and  the  contract  is  warranted  by 
the  terms  of  the  incorporation. 

Illustrations 

to  clause  [h). — A  contracts  to  convey  certain  land  to  B  by  a 
particular  day.  A  dies  intestate  before  that  day  without  having 
conveyed  the  land.  B  may  compel  A's  heir  or  other  representa- 
tive in  interest  to  "perform  the  contract  specifically.         •      • 
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A  contracts  to  sell  certain  land  to  B  for  Rs.  5,000.  A  afterwards 
conveys  the  land  for  Rs.  6,000  to  C,  who  has  notice  of  the  original 
contract.  B  may  enforce  specific  performance  of  the  contract  as 
against  C. 

A  contracts  to  sell  land  to  B  for  Rs.  5,000.  B  takes  possession 
of  the  land.  Afterwards  A  sells  it  to  C  for  Rs.  6,000.  C  makes 
no  enquiry  of  B  relating  to  his  interest  in  the  land.  Bs  possession 
is  sufficient  to  affect  C  with  notice  of  his  interest,  and  he  may  enfoice 
specific  performance  of  the  contract  against  C. 

A  contracts  in  consideration  of  Rs.  1,000,  to  bequeath  certain 
of  his  lands  to  B.  Immediately  after  the  contract  A  dies  intestate, 
and  C  takes  out  administration  to  his  estate.  B  may  enforce  specific 
perfonnance  of  the  contract  against  C. 

A  contracts  to  sell  certain  land  to  B.  Before  the  completion  of 
the  contract,  A  becomes  a  lunatic  and  C  is  appointed  his  committee. 
B  may  specifically  enforce  the  contract  against  C. 

to  clause  (c). — A,  the  tenant  for  life  of  an  estate,  with  remainder 
to  B,  in  due  exercise  of  a  power  conferred  by  the  settlement  under 
which  he  is  tenant  for  life,  contracts  to  sell  the  estate  to  C,  who  has 
notice  of  the  settlement.  Before  the  sale  is  completed,  A  dies.  C 
may  enforce  specific  performance  of  the  contract  against  B. 

A  and  B  are  joint  tenants  of  land,  his  undivided  rooiety  of  which 
either  may  alien  in  his  lifetime,  but  which,  subject  to  that  right, 
devolves  on  the  survivor.  A  contracts  to  sell  his  moiety  to  C  and 
dies.    C  may  enforce  specific  performance  of  the  contract  against  B. 

(h).    Against  whom  Contracts  cannot  be  specifically 
enforced, 

mat  parties  28.  Specific  performance  of  a  contyact 
Delled  to  ^bct-  ^^""°^  ^  enforced  against  a  party  there- 
form.  '    *^  *"  ^^y  ^^  ^^  following  cases  : — 

(a)  if  the  consideration  to  be  received  by  him  is  so 
grossly  inadequate,  with  reference  to  the  state  of  things 
existing  at  the  date  of  the  contract,  as  to  be  either  by 
itself  or  coupled  with  other  circumstances  evidence  of 
fraud  or  of  undue  advantage  taken  by  the  plaintiff ; 

(i)  if  his  assent  was  obtained  by  the  misrepresenta- 
tion (whether  wilful  or  innocent),  concealment,  circum- 
vention or  unfair  practices,  of  any  party  to  whom  per- 
formance would  become  due  under  the  (Contract,  or  by 
any  promise  of  such  party  which  has  not  been  sub- 
'  stantidly  fulfilled  ;     -  .-  -.    
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(c)  if  his  assent  was  given  under  the  influence  of 
mistake  of  fact,  misapprehension  or  surprise  :  Provided 
that,  when  the  contract  provides  for  compensation  in 
case  of  mistake,  compensation  may  be  made  for  a  mis- 
take within  the  scope  of  such  provision,  and  the  contract 
may  be  specifically  enforced  in  other  respects  if  proper 
to  be  so  enforced. 

Illustrations 

to  clause  (c), — A,  one  of  two  executors,  in  the  erroneous  belief 
that  he  bad  the  authority  of  his  co-executor,  enters  into  an  agree- 
ment for  the  sale  to  B  of  his  testator's  property.  B  cannot  insist 
on  the  sale  being  completed. 

A  directs  an  auctioneer  to  sell  certain  land.  A  afterwards 
revokes  the  anctioneer's  authority  as  to  20  bighds  jf  this  land,  but 
the  auctioneer  inadvertently  sells  the  whole  to  B,  who  has  not 
notice  of  the  revocation.  B  cannot  enforce  specific  performance  of 
the  agreement 

(i).     The  effect  of  dismissing  a  Suit  for  specific 

Performance, 

29.    The  dismissal  of  a  suit  for  specific  performance 

of  a  contract  or  part  thereof  shall  bar 

Barofsmtfor    the  plaintiffs  right  to  sue  for  compensa- 

d'^^^*  tion  for  the  breach  of  such  contract  or 

(y).    Awards  and  Directions  to  execute  Settlements, 

Application  of  30.    The  provisions  of  this  chapter  as 

preceding   seo-  to  contracts  shall,  mutatis  mutandis^  ap- 

tions  to  awards  pjy  ^q  awards  and  to  directions  in  a  will 

and  tMtament-  ^j.  codicil  to  execute  a  particular  settle- 

ary    durections  ^ 

to   execute    *"^**'       

Eettlements.  

CHAPTER    III. 
Of  the  Rectification  of  Instruments. 

31.  When,  through  fraud  or  a  mutual  mistake  of  the 
parties,  a  contract  or  other  instrument  in 

When  instru-  writing  does  not  truly  express  their  inten- 
^tmod^*^  ^^^"'  either  party,  or  his  representative  in 

rocunea.  interest,  may  institute  a  suit  to  have  the 
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Instrument  rectified ;  and  if  the  Court  find  it  clearly 
'proved  tliat  there  has  been  fraud  or  mistake  in  framing 
*&€  instrument,  and  ascertain  the  real  intention  of  the 
parties  in  executing  the  same,  the  Court  may  in  its  dis- 
cretion rectify  the  instrument  so  as  to  express  that  inten- 
tion, so  far  as  this  can  be  done  without  prejudice  to 
rights  acquired  by  third  persons  in  good  faith  and  for 
vaJue.  ^ 

Illustrations. 

{a).  A,  intending  to  sell  to  B  his  house  and  one  of  three  godowna 
adjacent  to  it,  executes  a  conveyance  prepared  by  B,  in  which, 
tiirough  3's  fraud,  all  three  godowns  are  included.  Of  the  two 
godowns  which  were  fraudulendy  included,  B  gives  one  to  C  and 
fets  tli3  other  to  D  for  a  rent,  neither  C  nor  D  having  any  knowledge 
irf  the  fraud.  The  conveyance  may,  as  against  B  and  C,  be 
tectineu  so  as  to  exduds  from  it  the  godovru  given  to  C ;  but  it 
cannot  bs  rectified  so  as  to  affect  D's  lease. 

{i).  By  a  marriage-setticment,  A,  the  father  of  B,  the  intended 
wife,  covenants  wit*i  C,  tha  intended  husban.l,  to  pay  to  C,  his 
executors,  administrators  and  assigns,  during  A's  life,  an  annuity 
«f  Ks.  S,ooj.  C  dies  insolvent  and  the  official  asagnee  claims 
tl'5  annuity  from  A.  T^'c  Court,  on  finding  it  clearly  proved  that 
"the  parties  always  intcn>led  tliat  diis  annuity  sliould  be  paid  as  a 
pruvision  for  B  and  her  children,  may  rectify  t'le  setdement  and 
decree  t!«at  C\q  assigieo  has  no  right  to  any  part  of  the  annuity. 

32.  For  the  purpose  of  rectifying  a  contract  in  wrif- 
l»re8UT"ption    "^^'  ^^®  ^°"^  "^"^^  ^  satisfied  that  all 

SB  to  int^t  of  ^^  parties  thereto  intended  to  make  an 
parties,  equitable  and  conscientious  agreement. 

33.  In  rectifying  a  written  instrument,  the  Court  may 

^    inquire  what  the  instrument  was  intended 
wc^SS?  n         ^°  mean,  and  what  were  intended  to  be  its 
'        legal  consequences,  and  is  not  confined  to 
the  inquiry  what  the  language  of  the  instrument  was  in- 
tended to  be. 

Specific  en-        34.    A  contract  in  writing  may  be  first 

forcement      of  rectified  and  then,  if  the   plaintiff  has  so 

rectified     oon-  prayed  in  his  plaint  and  the  Court  thinks 

^wfit.  fit,  specifically  enforced. 

Illustration, 

,  A  contracts  in  writing  to  pay  his  attorney,  B,  a  fixed  sum  in 
Ilea  of  gggtg.    The  conUact  contains  mistakes  as  to  the  name  and 
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^rights^of  the  dientt  which,  if  construed  strictly,  would  exclude  B 
from  all  rights  under  it  B  is  entitled,  if  the  Court  thinks  fit,  ti) 
have  it  rectified,  and  to  an  order  for  payment  of  the  sum,  as  if  at 
the  time  of  its  execution  it  had  expressed  the  intention  of  the 
parties. 


CHAPTER  IV. 

Of  the  Rescission  of  Contracts. 

35.    Any  person  interested  in   a  con- 

•      ^^  'be  ad-    *^^^*  *  "^*y  ^"^  *°  ^^^^  ^^  rescinded,    and 

iu^ed*^        "    ^^^^  rescission  may  be  adjudged   by   the 

^         '  Court  in    any    of  the    following    cases^ 

namely  : — 

(a)  where  the  contract  is  voidable  or  terminable  by 
the  plaintiff ; 

(b)  where  the  contract  is  unlawful  for  causes  not 
apparent  on  its  face,  and  the  defendant  is  more  to  blame 
than  the  plaintiff ; 

{c)    where  a  decree  for  specific  performance  of  a  con- 
tract of  sale,  or  of  a  contract  to   take  a  lease,  has   been 
made,  and  the  purchaser  or  lessee  makes  default  in   pay- 
;ment  of  the  purchase-money  or  other  sums   which  the 
Court  has  ordered  him  to  pay. 

When  the  purchaser  or  lessee  is  in  possession  of  th( 
subject-matter,  and  the  Court  finds  that  such  possessio: 
is  wrongful,  the  Court  may  also  order  him  to  pay  to  tb 
vendor  or  lessor  the  rents  and  profits,  if  any,  received  by 
him  as  such  possessor. 

In  the  same  case,  the  Court  may  by  order  in  the  sui 
in  which  the  decree  has  been  made  and  not  complin 
•with,  rescind  the  contract,   either  so  far  as  regards  tl 
'party  in   default,  or  altogether,  as  the  justice  of  the  c; 
may  require. 


^  See  Schedule,  Transfer  of  Property  Act. 
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Illustrations 

to  [a), — A  sells  a  field  to  B.  There  is  a  right  of  way  over  the 
id  of  which  A  has  direct  personal  knowledge,  but  which  he  conc^Is 
)m  B.     B  is  entitled  to  have  the  contract  rescinded. 

to  {b). — ^A,  an  attorney,  induces  his  client  B,  a  Hindu  widow,  to 
insfer  property  to  him  for  the  purpose  of  defrauding  B's  creditors. 
;re  the  p>arties  are  not  equally  in  fault,  and  B  is  entitled  to  have 
J  instrument  of  transfer  rescinded. 

36.  Rescission  of  a  contract  *  cannot  be  adjudged  for 
w^  .  -  mere  mistake,  unless  the  party  against 
??|?f"*^         whom  it  is  adjudged   can  be  restored  to 

substantially  the  same  position  as  if  the 
intract  had  not  been  made. 

37.  A  plaintiflf  instituting  a  suit  for  the  specific  per- 
formance of  a   contract    in  writing  may 

Alternative    ^^^^  j^   ^j^^   alternative  that,   if  the  con- 
Son  in  sSt    *^^^'  cannot  be  specifically  enforced,  it 
p  specific  per-    '^^y  ^^  rescinded  and  delivered  up  to  be 
uice.  cancelled  ;  and  the  Court,  if  it  refuses  to. 

enforce  the  contract  specifically,  may  di- 
it  to  be  rescinded  and  delivered  up  accordingly. 

-  38.     On  adjudging  the  rescission  of  a 

■eoidre     DMtv    ^°"^^^c^>  t^®  Court  may  require  the  party 

^"winding todo     ^°  whom  such  rielief  is  granted  to  make 

[nity.  ^.'^y  compensation  to  the  other  which  jus-. 

tice  may  require. 


CHAPTER  V.  .       . 

Of  the  Cancei;-lation  of  Instruments. 

39.    Any  person  against   whom  a  written  instrument 
.--,  is  void  or  voidable,   who  has  reasonable 

Bkion  i^  be    ^PP^'^^C'^sion  that  such  instrument,  if  left 
iriared  outstanding,   may  cause  him   serious  in- 

^^^    '  jury,  may  sue  to  have  it  adjudged  void  or 

'oidable,   and  the  Court  may,  in  its  discretion,  so  ad- 
udge  it  and  order  it  to  be  delivered  up  and  cancelled. 


•  See^Schedule,  Transfer  of  Property  Act. 
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If  the  instrument  has  been  registered  under  the  Indian 
Registration  Act,  the  Court  shall  also  send  a  copy  of  its 
decree  to  the  officer  in  whose  office  the  instrument  has 
been  so  registered,  and  such  officer  shall  note  on  the 
copy  of  the  instrument  contained  in  his  books  the  fact  of 
its  cancellation. 

Illustrations. 

{a).  At  the  owner  of  a  ship,  by  fraudulently  representing  her  to 
be  seaworthy,  induces  B,  an  underwriter,  to  insure  her.  B  may 
obtain  the  cancellation  of  the  policy. 

{d).  A  conveys  land  to  B,  who  bequeaths  it  to  C  and  dies. 
Thereupon  D  gets  possession  of  the  land  and  produces  a  forged 
instrument  stating  that  the  conveyance  was  made  to  B  in  trust 
for  him.  C  may  obtain  the  cancellation  of  tbe  forged  instru- 
ment. 

.  {c).  A,  representing  that  the  tenants  on  his  land  were  all  at 
will,  sells  it  to  B,  and  conveys  it  to  him  by  an  instrument  dated  the 
1st  January  1877.  Soon  after  tliat  day,  A  fraudulently  grants  to  C 
a  lease  of  part  of  the  lands  dated  tbe  ist  October  1876,  and  pro- 
cures the  lease  to  be  registered  under  the  Indian  Registration  Act 
B  may  obtain  the  cancellation  of  this  lease. 

(d).  A  agrees  to  sell  and  deliver  a  ship  to  B,  to  be  paid  for  by 
B's  acceptances  of  four  bills  of  exchange,  for  sums  amounting  to 
Rs.  30,000,  to  be  drawn  by  A  on  3.  The  bills  are  drawn  and 
accepted,  but  the  ship  is  not  delivered  accorrling  to  tbe  agreement. 
A  sues  B  on  one  of  the  bills.  B  may  obtain  the  cancellation  of  all 
the  bills. 

What  insiaru-  4o«    Where  an  instrument  is  evidence 

ments  may  be  of  different  rights  or  different  obligations, 

partially  can-  the  Court  may,  in  a  proper  case,  cancel  it 

celled.  in  part  and  allow  it  to  stand  for  the  residue. 

Illustration, 

A  draws  a  bill  on  B,  who  endorses  it  to  C,  by  whom  it  appears  to 
be  endorsed  to  D,  who  endorses  it  to  E.  C's  endorsement  is  forged. 
C  is  entided  to  have  such  endorsement  cancelled,  leaving  the  hSi  to 
stand  in  other  respects. 

Power  to  re-  41.    On  adjudging  the  cancellation  of 

whom^hiitrS!  *^  instrument,  the  Court  may  require  the 

ment   is  can-  P^^V  ^^  whom  such  relief  is  granted  to 

celled  to  make  "^*^®  ^"V    compensation   to   the  other 

compensation,  which  justice  may  require. 
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CHAPTER  VI. 

Of  Declaratory  Decrees. 

42.    Any  person  entitled  to  any  legal  character,  or  to 
any  right  as  to  any  property,  may  institute 
Discretion    a  suit  against  any  person    denying,    or 
tf  Court  a8  to    interested    to  deny,    his    title    to    such 
d^ations  of    character  or  right,   and  the  Court    may 
HBtus  or  Tigta.    j^  j^g  discretion  make  therein  a   declara- 
tion that  he  is  so  entitled,   and  the  plaintiff  need  not  in 
such  suit  ask  for  any  further  relief. 
Provided  that  no  Court  shall  make  any  such  declara- 
tion where  the  plaiptiff,  being  able  to  seek 
Bar  to  such    further  relief  than  a  mere  declaration  of 
^'^^^^'         title,  omits  to  do  so. 

Explanation, — A  trustee  of  property  is  a  '  person  in- 
Iterested  to  deny'  a  title  adverse  to  the  title  of  some  one 
ivho  is  not  in  existence,  and  for  whom,  if  in  existence,  he 
Irould  be  a  trustee. 

Illustrations, 

,  |fl).  A  is  lawfully  in  possession  of  certain  land.  The  inhabit- 
jants  of  a  neighbouring  village  claim  a  right  of  way  across  the 
[land  A  may  sue  for  a  declaration  that  they  are  not  entitled  to  the 
flight  so  claimed. 

(^).  A  bequeaths  his  property  to  B,  C  and  D,  'f^  be  equally 
divided  amongst  all  and  each  of  them,  if  living  at  the  time  of  my 
teith,  then  amongst  tbeir  surviving  children.'  No  such  children 
are  in  existence.  In  a  suit  against  A's  executor,  the  Court  may 
declare  whether  D,  C  and  D  took  the  prj^perty  absolutely,  or  cnly 
for  their  lives,  and  it  may  also  declare  the  interests  of  the 
children  before  their  rights  are  vested. 

{c).  A  covenants  that  if  he  should  at  any  time  be  entitled  to 
property  exceeding  one  Idkh  of  rupees,  he  will  settle  it  upon  certain 
trusts,  Before  any  such  property  accrues,  or  any  persons  entitled 
tinder  the  trusts  are  ascertained,  he  institutes  a  suit  to  obtain  a 
declaration  that  the  covenant  is  void  for  uncertainty.  The  Court 
loay  make  the  dedaraticn. 

^  {d),  A  alienates  to  B  property  in  which  A  has  merely  a  life- 
interest  The  alienation  is  invalid  as  against  C,  who  is  entitled  as 
reversioner.  The  Court  may  in  a  suit  by  C  against  A  and  B  declare 
tha(  Q  is  so  entitled. 
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{e).  The  widow  of  a  sonless  Hindu  alienates  part  of  the  properly 
of  which  she  is  in  possession  as  such.  The  person  presumptively 
entitled  to  possess  the  property  if  he  survive  her,  may,  in  a  suit 
against  the  alienee,  obtain  a  declaration  that  the  alienation  was 
made  without  legal  necessity  and  was  therefore  void  beyond  the 
widow's  lifetime. 

(/).  A  Hindu  widow  in  possession  of  property  adopts  a  son 
to  her  deceased  husband.  .  The  person  presumptively  entided  to 
possession  of  the  property  on  her  death  vnthout  a  son  may,  in  a 
suit  against  the  adopted  son,'  obtain  a  declaration  that  the  adoption 
was  invalid. 

,{^).  A  is  in  possession  of  certain  property.  B,  alleging  that 
he  is  the  owner  of  the  property,  requires  A  to  deliver  it  to  hinL 
A  may  obtain  a  declaration  of  his  right  to  hold  the  property. 

(A).  A  bequeaths  property  to  B  for  his  life,  with  remainder  to 
Ks  wife  and  her  children,  if  any,  by  B,  but  if  B  die  vnthout  any 
wife  or  children,  to  C.  B  has  a  putative  wife,  D,  and  children, 
but  C  denies  that  B  and  D  were  ever  lawfully  married.  D  and  her 
children  may,  in  B's  lifetime,  institute  a  suit  against  C  and  obtain 
therein  a  declaration  that  they  are  truly  the  wife  and  children 
of  a 

43.    A  declaration  made  under  this  chapter  is  binding 

-  only  on   the  parties  to  the  suit,  persons 

declaration   ^       claiming  through   them  respectively,  and, 

where  any  of  the  parties  are  trustees,  on 

the  persons  for  whom,  if  in  existence  at  the  date  of  the 

declaration,  such  parties  would  be  trustees. 

Illustration, 

A,  a  Hindu,  in  a  suit  to  which  B,  his  alleged  wife,  and  her 
mother,  are  defendants,  seeks  a  declaration  diat  his  marriage  was 
duly  solemnized  and  an  order  for  the  restitution  of  his  conjugal 
rights.  The  Court  makes  the  declaration  and  order.  C,  claiming 
that  B  is  his  wife,  then  sues  A  for  the  recovery  of  B.  The  de- 
claration made  in  the  former  suit  is  not  binding  upon  C. 


CHAPTER  VII. 

Of  the  Appointment  of  Receivers. 

Appointment  44*,  The  appointment  of  a  Receiver 
of  receivers  pending  a  suit  is  a  matter  resting  in  the 
disBretionary.       discretion  of  the  Court. 
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The  mode  and  effect  of  his  appointment, 
Beferenfie    to    ^^^^  j^jg  rights,   powers,  duties  and  liabi- 
So^d^  ^^^*^5'  ^""^  regulated  by  the  Code  of  Civil 

Procedure. 


CHAPTER  VII L 

Of  the  Enforcement  of  Public  Duties, 

45.    Any  of  the  High  Courts  of  Judicature  at  Fort 

William,   Madras  and  Bombay  may  make 

Power ta  order    an  order  requiring  any  specific  act  to  be 

K?i,!!7**^!    done  or  forborne,  within  the  locallimits 
Bud  otii6rs  to  do       <•  .  «•  .' .     ,      ........ 

wrtain   specific    ®^  **^  ordmary  onginal  civil  jurisdiction, 
tacts.  by  any  person  holding  a  public  office, 

whether  of  a  permanent  or  a  temporary 
inature,  or  by  any  corporation  or  inferior  Court  of 
Judicature : 

provided — 

(a)  that  an  application  for  such  order  be  made  by 
psome  person  whose  property,  franchise  or  personal  right 
'would  be  injured  by  the  forbearing  or  doing  (as  the  case 
may  be)  of  the  said  specific  act ; 

{b)  that  such  doing  or  forbearing  is,  under  any  law 
for  the  time  being  in  force,  clearly  incumbent  on  such 
person  or  Court  in  his  or  its  public  character,  or  on  such 
corporation  in  its  corporate  character  ; 

(c)  that  in  the  opinion  of  the  High  Court  such  doing 
or  forbearing  is  consonant  to  right  and  justice  ; 

(i)  that  the  applicant  has  no  other  specific  and 
adequate  legal  remedy  ;  and 

{e)  that  the  remedy  given  by  the  order  applied  for 
will  be  complete. 

liemptions  Nothing  in  this  section  shall  b^  deemed 
from  Buch  .      •  -tt-  «    ^^ 

pj^j  to  authorize  any  High  Court — 

(/)  to  make  any  order  binding  on  the  Secretary  of 
State  for  India  in  Council,  on  the  Governor  General  in 

IS 
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Council,  on  the  Governor  of  Madras  in  Council,  on  the 
Governor  of  Bombay  in  Council,  or  on  the  Lieutenant- 
Governor  of  Bengal  ; 

(g)  to  make  any  order  on  any  other  servant  of  the 
Crown,  as  such,  merely  to  enforce  the  satisfaction  of  a 
claim  upon  the  Crown  ;  or 

(h)  to  make  any  order  which  is  otherwise  expressly 
excluded  by  any  law  for  the  time  being  in  force. 

46.  Every  application  under  section  45     must   be 

founded  on  an  affidavit  of  the  person  in- 

Application    j^^ed^   stating  his  right  in  the  matter  in 

how  made.  question,  his  demand  of  justice  and  the 

Procedure        denial  thereof  ;   and  the  High  Court  may, 

thereon  >"  ^^^  discretion,  make  the  order  applied 

for  absolute  in  the  first  instance,  or  refuse 

it,  or  grant  a  rule  to    show  cause  why  the  order  applied 

for  should  not  be  made. 

If,  in  the  last  case,  the  person,  Court  or  corporation 

coftiplained  of  shows  no  sufficient  cause, 
Order  m     ^j^^  jjj^j^  q^^^.^  j^^y  ^^.^^  ^^^^j^^  ^^^  ^^^^^ 

alternative.  j^^  ^j^^  alternative,  either  to  do  or  forbear 

the  act    mentioned  in   the  order,   or  to  signify  some 

reason  to  the  contrary  and  make  an  answer  thereto  by 

such  day  as  the  High  Court  fixes  in  this  behalf. 

47.  If  the  person,   Court  or  corporation    to  whom 

or  to  which  such  order  is  directed  makes 

Peremptory    ^^  answer,  or  makes  an  insufficient  or  a 

order.  ^^^^^  answer,  the   High   Court  may  then 

issue  a  peremptory   order  to    do  or   forbear  the   act 

absolutely. 

48.  Every  order  under  this    chapter  shall  be  exe- 

cuted, and  may  be  appealed  from,  as  if 
Execution  of,    ^    ^^^^  ^  decree  made  in  the  exercise 
fJ\rtSU^      of  the    ordinary  original    civil  jurisdic- 
ftom,  orders.        ^j^^  ^^  ^^^  High  Court. 

49.  The  costs  of  all  applications  and  orders  under  this 
-._  chapter  shall  be  in  the  discretion  of  the 
"^-  High  Court. 
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5a  Neither  the  High  Court  nor  any 
Bartoiaraeof  Judge  thereof  shall  hereafter  issue  any 
mandamus.         ^jj  oimandamus. 

51.    Each  of  the  said  High  Courts  shall,  as  soon  as 
p  .       conveniently   may   be,    frame    rules   to 

frwuer^L  regulate  the  procedure  under  this  chapter; 

and  until  such  rules  are  framed,  the 
practice  of  such  Court  as  to  applications  for  and  grants 
of  writs  GSmandamtts  shall  apply,  so  far  as  may  be  prac- 
ticable, to  applications  and  orders  under  this  chapter. 


PART  III. 
OF  PREVENTIVE  RELIEF. 


CHAPTER  IX. 

Of  Injunctions  generally. 

Preventive  52.  Preventive  relief  is  ifranted  at 
relief  how  the  discretion  of  the  Court  by  injunction, 
P^*«d.  temporary  or  perpetual. 

53.  Temporary  injunctions  are  such  as  are  to  con- 
-  tinue  until  a  specified  time,  or  until  the 

inS  m*''^    further  order  of  the  Court.     They  may 

J  cuo  .  1^^  granted  at  any  period  of  a  suit,  and 
are  regulated  by  the  Code  of  Civil  Procedure. 

A  perpetual  injunction  can  only  be  granted  by  the 

decree  made  at  the  hearing  and  upon  the 

IB    d:^*  merits  of  the  suit ;  the  defendant  is  there- 

jTmctions.  i^y  perpetually  enjoined  from  the  asser- 

tion of  a  right,  or  from  the  commission  of  an  act,  which 
would  be  contrary  to  the  rights  of  the  plaintiif. 
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CHAPTER  X. 

Of  perpetual  Injunctions. 

-  54.  Subject  to  the  other  provisions  contained  in,  or 
■  «m«f  •  referred  to  by,  this  chapter,  a  perpetual 
-Pe^plual  m-    jnjuction  may  be  granted  to  prevent  the 

SantS*  ^  breach  of  an  obligation  existing  in  favour  of 
.  '  the  appliqant,  whether  expres.sly   or  by 

implication. 

When  such  obligalioQ  arises  from  contract,  the  Court 
shall  be  guided  by  the  rules  and  provisions  contained  in 
Chapter  II  of  jthis  Act 

When  the  defendant  invades  or  threatens  to  invade 
the  plaintifPs  right  ,to,  or  enjoyment  o^  property,  the 
Couii  may  grant  a  perpetual  injunction  in  the  following 
cases  (  naipely  )  : — . 

(a)  where  the  defendant  is  trustee  of  the  property  for 
the  plaintiff ; 

{b)  where  there  exists  no  standard  for  ascertaining 
the  actual  damage  caused,  or  likely  to  be  caused,  by  the 
invasion ; 

(c)    where  the  invasion  is  such  that  pecuniary  compen- 
^tion  would  not  afford  adequate  relief ; 
*  (d)    where  it  is  probable  that  pecuniary  compensation 
cannot  be  got  for  the  invasion. 

]  (e)    where  thp  injunction  15  necessary  to  prevent  a 
multiplicity  of  judicial  proceedings. 

Explan.atidn.-r-lpox  the  purpose  of  this  section  a  trade- 
paark  is  property. 

Illustrattong, 

{a},  A  lets  certain  land  to  B,  and  B  contracts  not  to  dig  sand 
or  gravel  thereout,  A  may  sue  for  an  injunction  to  restrain  B  firoin 
figging  in  violation  of  his  contract. 

(d).  A  trustee  threatens  a  breach  of  trust.  His  co-trustees.  ifany» 
^ould,  and  the  beneficial  owners  may,  sue  for  an  injunction  to 
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{c).  The  Directors  of  a  public  company  are  about-  to  pay  a 
.  dividend  out  of  capital  or  borrowed  money.  Any  of  the  Share- 
holders may  sue  for  an  injunction  to  restrain  them. 

(rf).  The  Directors  of  a  fire  and  life-insurance  com)>a)iy  are  about 
lo  engage  in  marine  insui;ances.  Any  of  the  shareholders  may  sue 
.  for  an  injunction  to  restrain  them^ 

{e\  A,  aw  eieciKor,  through  misconduct  or  inscJvency,  is 
bringing  the  property  of  the  decteased  into  danger.  The  Court 
may  grant  an  injunction  to  restrain  him  from  getting  in  the 
assets. 

(/).     A,  a  trustee  for  B,-  is  about  to  make  an  imprudent  sale  of  a 
-  small  part  of  the  trust-property,     B  may  sue  for  an  injunction  to 
.  restrain  the  sale,  even  though  compensation  in  money   would  have 
afforded  him  adequate  relief. 

{£■).■  A  makes  a  settlement  (  not  founded-  on  marriage  or  other' 
Valuable  consideration  )  of  an  estate  on  B  and  his  children.  A 
then  contracts  to  sell  the  estate  to  C.  B  or  any  of  his  children 
may  sue  for  an  iiguiiction  to  restrain  the  sale. 

(A).  Jn  the  course'  of  A's  eroploytnent  as  a  vakili  certain  papers 
belonging  to  his  client,  B,  come  into  his  possession.  A  threatens- 
fo  make  these  papers  public,  or  to  communicate  their  contents- 
lo  a  stranger.  B  miay  sue  for  an  injunction  to-  restrain*  A  from  ia 
doing. 

{i).  A  is  B's  medical  adviser.  He  demandk  money  of  B  which" 
&' declines  to  jjay.  A  then  threatens  to-  make  known  the  effect 
of  B's  communications  to  him  as  a  patient  This  is  contrary  to' 
A's  duty,  and'  Bf  may  sue  for  an  injunction  to  restrain  him-  from  sa 
doing. 

,  (J).  A,  the  owner  of  two  adjoining  houses,  lets  one  to  Band? 
afterwards  lets  the  other  to  C.  A  and  C  begin  to  make  such' 
alterations  in  the  house  let  to  C  as  will  prevent  the  comfortable' 
enjoyment  of  the  Housie  let  to  B,-  B  may  sue  for  an  injunction  to" 
restrain  thend  from  so  doing. 

(k).  A  lets  certain- arable  lahds  to  B  foi<  purposes  of  Husbandry,- 
but  without  any  express  contract  as  to  the  mode  of  cultivation. 
Contrary  to  the  mode  of  cultivation  customary  in  the  district,  B^ 
threatens  to  sow  the  lands  with  seed  injurious  thereto  and  requiring 
many  years  to'etadicate.  A  may  sue  for*  an  injunction  to  restrain  B- 
from  sowing  the  lands  in  contnventioii-  of  his  implied  contract  to- 
tise  them  in  a  husbandlike  manner. 

(/).  A,  B  and  C  are  partners,  the  partnerShip^being  determfn-- 
ableatwill.  A- threatens  to  do  an  act  tending  to  "the  destruction; 
of  the  partnership-property.  B  and  C  may,  without  seeking  » 
dis5plution  of  the  partnership,  sue  for  an  inj.unction  to  restrain  A 
from  doing  the  act. 
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{m).  A,  a  Hindu  widow  in  possession  of  her  deceased  husband's 
property,  commits  destruction  of  the  property  without  any  cause 
sufficient  to  justify  her  in  so  doin^.  The  heir-expectant  may  sue 
ibr  an  injunction  to  restrain  her. 

(»).  A,  B  and  C  are  members  of  an  undivided  Hindu  family. 
A  cuts  timber  growing  on  the  family-property,  and  threatens  to 
destroy  part  of  the  family-house  and  to  sell  some  of  the  family- 
utensils.     B  and  C  may  sue  for  an  injunction  to  restrain  him. 

(o).  A,  the  owner  of  certain  houses  in  Calcutta,  becomes  in- 
solvent. B  buys  them  from  the  official  assignee  and  enters  into 
possession.  A  persists  in  trespassing  on  and  damaging  the  houses, 
and  B  is  thereby  compelled,  at  considerable  expense,  to  employ 
men  to  protect  the  possession.  B  may  sue  for  an  injimction  to 
restrain  further  acts  9f  trespass. 

(/),  The  inhabitants  of  a  village  claim  a  right  of  way  over  A's 
land.  In  a  suit  against  several  of  them,  A  obtains  a  declaratory 
decree  that  his  land  is  subject  to  no  such  right.  Afterwards  each 
of  the  other  villagers  sues  A  for  obstructing  his  alleged  right  of 
way  twer  the  land.      A  may  sue  for  an  injunction  to  restrain  them. 

(^),  A,  in  an  administration-suit  to  which  a  creditor,  B,  is  not 
a  party,  obtains  a  decree  for  the  administration  of  C's  assets.  B 
proceed*  against  C's  estate  for  his  debt  A  may  sue  for  an  in- 
junction to  restrain  B. 

(r).  A  and  B  are  in  possession  of  contiguous  lands  and  of  the 
mines  underneath  them.  A  works  his  mine  so  as  to  extend 
under  B's  mine  and  threatens  to  remove  certain  pillars  which 
help  to  support  B's  mine.  B  may  sue  for  an  injunction  to  restrain 
him  from  so  doing, 

{s).  A  rings  bells  or  makes  some  other  unnecessary  noise  so 
near  a  house  as  to  intefere  materially  and  unreasonably  with  the 
physical  comfort  of  the  occupier,  B.  B  may  sue  for  an  injunction 
restraining  A  from  making  the  noise. 

(/),  A  pollutes  the  air  with  smoke  so  as  to  interfere  materially 
with  the  physical  comfort  of  B  and  C,  who  carry  on  business  in 
a  neighbouring  house.  B  and  C  may  sue  for  an  injunction  to 
restrain  the  pollution. 

(«),  A  infringes  B's  patent.  If  the  Court  is  satisfied  that  the 
pate  It  is  valid  and  has  been  infringed,  B  may  obtain  an  injunction 
to  restrain  the  infringement. 

{v).  A  pirates  B's  copyright.  B  may  obtain  an  injunction 
to  restrain  the  piracy,  unless  the  work  of  which  copyright  ia 
claimed  is  libellous  or  obscene. 

(w).  A  improperly  uses  the  trademark  of  B.  B  may  obtain 
an  injunction  to  restrain  the  user,  provided  that  B's  use  of  the 
uademark  is  honest 
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(x).  A,  a  tradesman,  holds  out  B  as  his  partner  ^aln^t  the 
wish  and  without  the  authority  of  B.  B  may  sue  for  an  injunction 
to  restrain  A  from  so  doing. 

(y).    A,  a  very  eminent  man,  writes  letters    on  family-topics 
to  B.    After  the  death  of  A  and  B,  C,  who  is  B's  residuary  legatee, 
proposes  to  make  money  by  publishing  A's  letters.     D,   who  is  A's 
executor,  has  a  property  in  the  letters,  and  may  sue  for  an  in- 
junction to  restrain  C  from  publishing  them. 

{s),  A  carries  on  a  manufactory  and  B  is  his  assistant  In  the 
'course  of  his  business,  A  imparts  to  B  a  secret  process  of  value. 
*B  afterwards  demands  money  of  A,  threatening,  in  case  of  refusal, 
1^  to  disclose  the  process  to  C,  a  rival-manufacturer.  A  may  sue  for 
'jEm  injunction  to  restrain  B  from  disclosing  the  process. 

55.  When,  to  prevent  the  breach  of  an  obligation 
.  it  is  necessary  to  compel  the  performance 

tojit  "^     of  certain  acts  which  the  Court  is  capable 
"*  of  enforcmg,  the   Court  may  m  its  discre- 

tion grant  an  injunction  to  prevent  the  breach  complained 
ibf,  and  also  to  compel  performance  of  the  requisite 
acts. 

Illustrations. 

{a).  A,  by  new  buildings,  obstructs  lights  to  the  access  and  use 
of  which  B  has  acquired  a  right  under  the  Indian  Limitation  Act, 
Part  IV.  B  may  obtain  an  injunction,  not  only  to  restrain  A  from 
going  on  with  the  buildings,  but  also  to  pull  down  so  much  of  them 
as  obstructs  B's  lights. 

(*).  A  builds  a  house  with  eaves  projecting  over  B's  land.  B 
may  sue  for  an  injunction  to  pull  down  so  much  of  the  eaves  as  so 
project 

{c).  In  the  case  put  as  illustration  (i)  to  section  54,  the  Court 
may  also  order  all  written  communications  made  by  B,  as  patient, 
to  A,  as  medical  adviser,  to  be  destroyed. 

{d).  In  the  case  put  as  illustration  (y)  to  section  54,  the  Court 
may  also  order  A's  letters  to  be  destroyed. 

(e).  A  threatens  to  publish  statements  concerning  B  which 
would  be  punishable  under  Chapter  XXI  of  the  Indian  Penal 
Code.  The  Court  may  grant  an  injunction  to  restrain  the 
publication,  even  though  it  may  be  shown  not  to  be  injurious  to 
B's  property. 

(/).  A,  being  B's  medical  adviser,  threatens  to  publish  B's 
written  communications  with  him,  showing  that'B  has  led  an 
immoral  life.  B  may  obtain  an  injunction  to  restrain  the.  put> 
lication. 

Digitized  by  VjOOQIC 


2^  THE  SPECIFIC  RELIEF  ACT.     [  SECS.  55-56. 

{g).  In  the  cases  put  as  illustrations  {v)  and  {w)  to  section 
54,  and  as  illustrations  (£).and{/)  to  this  section,  the  Court  may 
also  order  the  copies  produced  by  piracy,  and  the  trademarks 
statements  and  commimications,  therein  respectively  mentioned, 
,to  be  given  up  or  destroyed. 

when^refusVd!^        ^^'    ^^  injunction  cannot  be  granted— 

(a)  to  stay  a  judicial  proceeding  pending  at  the 
institution  of  the  suit  in  which  the  injunction  is  sought, 
unless  such  restraint  is  necessary  to  prevent  a  multipli- 
city of  proceedings  ; 

(b)  to  stay  proceedings  in  a  Court  not  subordinate 
to  that  from  which  the  injunction  Is  sought  ; 

(c)  to  restrain  persons  from  applying  to  any  legisla- 
tive body  ; 

(d)  to  interfere  with  the  public  duties  of  any  depart- 
ment of  the  Government  of  India  or  the  Local  Government, 
or  with  the  sovereign  acts  of  a  Foreign  Government ; 

(e)  to  stay  proceedings  in  any  criminal  matter ; 

if)  to  prevent  the  breach  of  a  contract  the  performance 
of  which  would  not  be  specifically  enforced  ; 

(g)  to  prevent,  on  the  ground  of  nuisance,  an  act  of 
which  it  is  not  reasonably  clear  that  it  will  be  a  nuisance; 

(hy  to  prevent  a  continuing  breacb  in  which  the 
applicant  has  acquiesced  ; 

(t)  when  equally  efficacious  relief  can  certainly  be 
obtained  by  any  other  usual  mode  of  proceeding,  except 
in  case  of  breach  of  trust ; 

(j)  when  the  conduct  of  the  applicant  or  his  agents 
has  been  such  as  to  disentitle  him  to  the  assistance  of 
the  Court ; 

(k)  where  the  applicant  has  no  personal  interest  in 
the  matter. 

Illustrations, 

{a).'  A  Seeks  an  injunction  to  restrain  his  .  partner,  B,  from 
receiving  the  partnership-debts  and  effects.     It  appears  that  A  hftd 
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improperly  possessed  himself  of  the  books  of  the  firm  and  refiised 
B  access  to  them.    The  Court  will  refuse  the  injunction. 

{d).  A  manufactures  and  sells  crucibles,  designating  them  ks 
"  patent  plumbagfo  crucibles,"  though,  in  fact,  they  have  never 
been  patented.  B  pirates  the  de^gnation.  A  cannot  obtain  an 
injunction  to  restrain  the  piracy* 

{c).  A  sells  an  article  called  "  Mexican  Balm,"  stating  that  iris 
compotmded  of  divers  rare  essences,  and  has  sovereign  medicinal 
qualities.  B  commences  to  sell  a  similar  article  to  which  he  gives 
a  name  and  description  such  as  to  lead  people  into  the  belief  that 
they  are  buying  A's  Mexican  BalnT  A  sues  B  for  an  iiyuncdon  to 
restrain  the  sale.  B  shows  that  A's  Mexican  Balm  consists  of 
nothing  but  scented  hog's  lard.  A's  use  of  his  description  is  not  an 
honest  one  and  he  cannot  obtain  an  injunction. 

57.    Notwithstanding  section  56,  clause  (/ ),  where  a 
T  .    ^-      i.      contract  comprises   an  affirmative  agree- 
Injunctionsto    ment  to  do  a  certain  act,  coupled  with  a 
^e^'aCTeemeS!"    negative  agreement,   express   or  implied^ 
not  to  do  a  certam  act,  the  circumstance- 
that  the   Court  is  unable  to  compel  specific  performance- 
of  the  affirmative  agreement,  shall  not  preclude  it  from, 
granting  an  injunction  to  perform  the  negative   agree- 
ment ;    provided  that  the  applicant  has    not  failed  to* 
perform  the  contract  so  far  as  it  is  binding  on  him. 

Illustrations, 

{a),  A  contracts  to  sell  to  B  for  Rs.  1,000  the  good-will  of  a 
certain  business  unconnected  with  business-premises,  and  further 
agrees  not  to  carry  on  that  business  in  Calcutta*  B  pays  A  the 
Rs.  1,000,  but  A  carries  on  the  business  in  Calcutta.  The  Court 
cannot  compel  A  to  send  his  customers  to  B,  but  B  may  obtain  an 
injunction  restraining  A  from  carrying  on  the  business  in  Calcutta. 

(6),  A  contracts  to  sell  to  B  the  good- will  of  a  business.  A  then 
sets  up  a  similar  business  close  by  Bis  shop,,  and  solicits  his  old 
customers  to  deal  with  him..  This  is  contrary  to  his  implied  contract, 
and  B  may  obtain  aninjxmction  to  restrain  A  from  soliciting  the 
customers,  and  from  doing  any  act  whereby  their  good-will  may  be 
withdrawn  from  Bh 

{c).  A  contracts  with  B  to  sing  for  twelve  months  at  B's  theatre 
and  not  to  sing  in  public  elsewhere.  B  cannot  obtain  specific 
performance  of  the  contract  to  sing,  but  he  is  entitled  to  an  injunc- 
tion restraining  A  from  singing  at  any  other  place  of  public  entertain- 
ment. 
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{d),  B  contracts  with  A  that  he  will  serve  him  feithftilly  for 
twelve  months  as  a  clerk.  A  is  not  entitled  to  a  decree  for  specific 
performance  of  this  contract  But  be  is  entitled  to  an  injimction 
restraining  B  from  serving  a  rival-house  as  clerk. 

(e.)  A  contracts  with  B  that,  in  consideration  of  Rs.  z,ooo  to  be 
paid  to  him  by  B  on  a  day  fixed,  he  will  not  set  up  a  certain  business 
within  a  specified  distance^  B  fails  to  pay  the  money.  A  cannot 
be  restrained  from  carrying  on  the  business  within  the  specified 
dbtance. 
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{See  section  2,) 
ACTS  OF  THE  QOVERNOR  GENERAL  IN  COUNCIL. 
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108.  Rights  and  liabilities  of  lessor  and  leS$«& 

Ai'-'^ighiT  and  ZJaHlitUs  of  the  Lessor, 
B.^Rigkn  and  LiMUtUs^  tkt-Lessee^ 

109.  Rights  of  lessor's  trafttf<^rMr 

no.    Exclusion  of  day  on  which  term  commences. 
Duration  of  lease  for  af  ye&r. 
Option  to  determine  lease. 

111.  Determination  of-fease. 

112.  Waiver  of  forfeiture. 

113.  Waiver  of  notice  to  quit 

114.  Relief  agaiiist  forffefture  for  non-payment  of  rent 
115.*    Bflfect  <>f  surrender  and  fofeiture  on  underleases. 

116.  Effect  of  holding  over. 

117.  Exemption  of  teases  for  agrictdtural  purposes. 


CHAPTER  VI. 

Of  Exchanges. 

ii8»    "  Exchange"  defined. 

119.    Right  of^ty  deprived  of  thing  received  in  exchange 

laa    Rights  and  liabilities  of  parties. 
S3I.    Exchange  of  money. 


CHAPTER  VII. 

Of  Gifts. 

122^  "G^"deliiMd» 

Acceptance  when  to  be  made. 

123.  Transfer  how  effected. . 

124.  Gift  of  existing  and  future  property, 

125.  Gift  to  sev«ral,  of -whom  one  does  not  accept 

126.  When  gift  may  b& '  siXSpended  or  revoked. 

127.  Onerous  gifts. 

Onerof&  gift  to  disqualified  persolf. 

128.  Universal  donee.  • 

129.  Saving  of  ^nutioiifr  imtHs  4au$A  ftttd-Muhammftdan  law. 
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SECTIONS. 

CHAPTER  VIII. 

Of  Transfers  of  Actionable  Claims. 

xjcx  Actionable  claim. 

131.  Transfer  of  debts. 

133.  Notice  to  be  in  writing  signed. 

133.  Debtor  to  give  effect  to  transfer. 

134.  Warranty  of  solvency  of  debtor. 

135.  Discharge  of  person  against  whom  daim  is  sold. 

136.  Incapacity  of  officers  connected  with  Courts  of  justice. 

137.  Liability  of  transferee  of  debt 

138.  Mortgaged  debt 

139.  Saving  of  negotiable  instruments. 

The    Schedule,—   Enactments  repealed. 
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TRANSFER  OF  PROPERTY  ACT, 

No.  IV  Of  1882. 
(AS  AMENDED  BY  ACT  ill  OF  1885.) 

(Received  the  assent  of  the  Governor  General  on  the 
'    lyth  February i  1882*) 


An  Act  to  amend  the  law  relating  to  the  Transfer  of 

Property  by  act  of  Parties. 

Whereas  it  is  expedient  to  define  and  amend  certain 
p_-.    V,  parts  of  the  law  relating  to  the  transfer  of 

^'^**^°^®'         property  by  act  of  parties ;  It  is  hereby 
enacted  as  follows ; — 


CHAPTER  L 

Preliminary, 

I.    This  Act    may    be    called    "The 
Eliort  title.        Transfer  of  Property  Act,  1882'' : 
Commence-        It  shall  come  into  force  on  the  first  day 
ment.  of  July,  1882  ; 

It  extends  in  the  first  instance  to  the  whole  of  British 

India  except  the  territories  respectively 

^**®°**  administered  by  the  Gk)vemor  of  Bombj^ 

in  Council,  the  Lieutenant-Governor  of  the  Panjab  and 

the  Chief  Oommissioner  of  British  Burma. 

But  any  of  the  said  Local  Governments  may,  from  time 
to  time,  by  notification  in  the  local  official  Gazette,  extend 
this  Act  to  the  whole  or  any  specified  part  of  the 
territories  under  its  administration. 
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*  And  any  Local  Govcmmpnt  may,  with  the  previ- 
ous sanction  of  the  Govcdior.  General  in  Council,  from 
time  to  time,  by  notification  in  the  local  official  Gazette^ 
exempt,  either  retrospectively  or  prospectively,  any  part 
pf  ihe;territories  administered  by  such  Local  Govern- 
inent  from  all  or  any  of  the  frflowing  provisions, 
namely  :— 

Sections  fifty-four,,  paragraphs  two  and  thrc^  fifty-nine 
one  hundt«d  and  seven  and  one  hundied  and  twenty- 
three. 

'♦  ^Notwithstanding  anything  in  thfe  fdregding  part 
of  this  section,  sections  fifty-iour,  paragraphs  two  and 
three,  fifty-nine,  one  hundred  and  seven  and  one  hun- 
dred and  twenty-three  shall  not  extend  or  be  extended  to 
.any  district  or  tract  of  country  for  the  time:bcing.ekclud> 
ed  from  the  operation  of    the     Indian 

IIIofl887.  Registration  Act,  1877,  under  the  power 
'conferred  by  the  first  section  of  that  Act  or  otlierwise. 

2.    In  the  territories  to  which  this  Act  extends  for  the 

^    .       time -being  the  enactments  specified  in  tb^ 

Eepealof  Acts,    schedule  hereto  annexed  shall  be  repealed 

to  the  extent  therein  nnentioned.    But  nothing  herein 

contained  shall  be  deemed  to  affect — 

(a)    the    provisions  of  any   enactment   not   hereby 

expressly  repealed : 

^  8aviiigi)fcer-       .{b)    any    terms  or  .incidents   of  any 

-tain  e  n  a  ct-    contract  or  constitution  of-  property  which 

ments,  inoi-  '^^  consistent  with  the  provisions  of  this 

'^??«^' .  "|™»    Act,  and  are  allowed  by  the  law  for  tbe 
habihties.  &c       ^.^;  b^j^g  j^  f^^^g  . 

(c)  any  right  or  liability  arising  out  of  a  legal  relation 

[  constituted  before  this  Act  comes  into  force,  or  any  relief 
in  respect  of  any  such  right  or  liability :  or, 

(d)  save  as  provided  by  section  fifty-seven  and  chapter 

^four  of  this  Act,  any  transfer  by  operation  of  law  or  by, 
'  or  in  execution  of;  a  decree  or  order  of  a  Court  of  coqa- 
'  petent  jurfsdiction  :  and  nothing  in  the  second  chapter  of 

*  See  Sec  X.  Act  III  of  ^885.    fSeeSec  3,  Actlirof  1885. 
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'this  Act  shall  be  deemed  to  afibdt  any  rule  of  Hindu, 
Muhammadsm -or  Buddhist  law. 

flsteiprvtation-        3-    In  this  Act,  unless  there  is  some* 
ti&nkf.  ^  tiling  repugnant  in  the  subject  or  context, — 

"immoveahle        "immoveable  property^  does  not  include 
ifroperty."  standing  timber,  growing  crops  or  ^ass  : 

[  „.  .,       'HhMniment"  aocana  a  non-testamentary 

_    instroaieiit..     instrument: 

'    ** registered"  means  registered  in  British  India  under 
'    ,.    .  .^_,„,    the  law  for  the  time  being  in  force  regu* 
itgisterea  :    latmg  the  registration  of  documents  : 

Li."*'*2S^  ^       "attached  to  the  earth"  means-- 
Vttie  earth" : 

^  Xa)  Ybdtdl'in  the  Aarth,  as  in  the  case  of  trees  and 

1  shrubs ; 

^   {b)    imbedded  in  the  eavth,  as  in  the  case  of  walls  or 

L  buildings  ;  or 

i    (c)    attached  to  what  is  so  inibedded  for  the  permanent 

pbebeiicial  ehjoyment  of  that  to  which  it  is  attached  : 

I     and  a  person  is  said  to  have  '^notice"  of  a  iact  when 

'  „     .   ,,  ^         he  actually  knows  that  fact,  or  when,  but 

|v    notice  ;        > for  wilful  abstention  from  an  inquiry  or 

search  which  he  ought  to  have  made,  or  gross  negligence, 

.he  would  have  known  it,  or  when  information  of  the  fact 

Is  given ^  to 'or  obtained 'by' his  agent  under  the  circuip- 

stances  mentioned  in  the  Indian  Contract  Act,   1872, 

:fsection  «29u 

BntttmentB       ^    .7^^  chapters  and  seaions  of  this 
jela^gtown-    ^^t   which  relate  to  contracts  shall  be 

f]CiL*r»f  nf    taken  as  part   of  the  Indian    Contract 

taken  aB  paw  of     .       ,87, 
Act  IX  of  1872.      Act,  i«72. 

*  And  sections  fifty-four,  paragraphs  tvo 

and  three,  fiffey^nine,  one   hundred    and 

HI  of  1877.       seven  and  one  hundred  'and  twenty-thrbe 

.  .^  shall  be  read  as  supplemental  to  the  Indian 

Re|[istration  Act,  I577» 


See  Sec,  3,  Act  III  of  x88s. 
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CHAPTER  IL 

Of  Transfers  of  Property  by  act  of  Parties. 

(A), — Transfer  of  Property  t  whether  nwveable  or 
immoveable* 

5.    In  the  following  sections  "transfer  of  property" 

,,  means  an  act  by  which  a  living  person 

Transfer  of    conveys  property,  in  present  or  in  future, 

dean^^  '  ^  ^^^  ^^  "^^^^  other  living  persons,  or  to 

himself  and  one  or    more    other    living 

persons,  and  "  to  transfer  property"  is  to  perform  such  act. 

What        hii        ^*    Property  of  any  kind  may  be  trans- 
Araasferro?^        ferred,  except  as  otherwise  provided  by 
this  Act  or  by  ^ny  other  law  for  the  time 
being  in  force ; 

{a)  The  chance  of  an  heir-apparent  succeeding  to 
an  estate,  the  chance  of  a  relation  obtaining  a  legacy  on 
•the  death  of  a  kinsman,  or  any  other  mere  possibility  of 
a  like  nature,  cannot  be"  transferred. 

{b)  A  mere  right  of  re-entry  for  breach  of  a  condition 
subsequent  cannot  be  transferred  to  any  one  except  the 
owner  of  the  property  affected  thereby. 

{c)  An  easement  cannot  be  transferred  apart  from  the 
dominant  heritage^ 

(d)  An  interest  in  property  restricted  in  its  enjoyment 
to  the  owner  personally  cannot  be  transferred  by  him. 

(e)  A  mere  right  to  sue  for  compensation  for  a  fraud 
or  for  harm  illegally  caused  cannot  be  transferred. 

(/)  A  public  office  cannot  be  transferred,  nor  can  the 
salary  of  a  public  officer,  whether  before  or  after  it  has 
l>ecome  payable. 

ig)  Stipends  allowed  to  military  and  civil  pensioners 
of  Government  and  politcal  pensions  cannot  be  trans* 
ierred. 
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{h)  No  transfer  can  be  made  (i)  in  so  far  as  it  b 
opposed  to  the  nature  of  the  interest  affected  thereby,  ox 
.  (2)  for  an  illegal  purpose,  or  (3)  to  a  person  legally  dis- 
qualified to  be  transferee. 

(/).  *Nothing  in  this  section  shall  be  deemed  to  author- 
ize a  tenant  having  an  untransferable  right  of  occupancy, 
the  farmer  of  an  estate  in  respect  of  which  default  has 
been  made  in  paying  revenue  or  the  lessee  -of  an  estate 
'under  the  management  of  a  Court  of  Wards  to  assign 
his  fnterest  as  such  tenant,  farmer  or  lessee. 

7,    Every  person  competent  to  contract  and  entitled 
to  transferable  property,  or  authorized  to 
^ons  com-    dispose  of  transferable  property  not  hi^ 
l^ent  to  rans-    ^^^^   j^  competent  to  transfer  sugh  pro- 
perty either  wholly  or  in  part  and  either 
.  absolutely  or  conditionally,  in  the  circumstances,   to  the 
.  extent  and  in  the  manner^  allowed  and  prescribed  by  any 
jaw  for  the  time  being  in  force. 

&  Unless  a  different  intention  is  expressed  or  necessa- 
rily  implied,  a  transfer  of  property  passes 
tr^OT  forthwith  to  the  transferee  all  the  interest 

izsnsi   .  which  the  transferor  is  then  capable  of 

passing  in  the  property,  and  in  the  legal     incidents 
thereof 

Such  incidents  include,  where  the  property  is  land,  the 
easements  annexed  thereto,  the  rents  and  profits  thereof 
accruing  after  the  transfer,  and  all  things  attached  to  tii^e 
#arth  i 

and,  where  the  property  is  machinery  attached  to  the 
earthy  the  moveable  parts  thereof  ; 

and,  where  the  property  is  a  house,  the  easements 
annexed  thereto,  the  rent  thereof  accuring  after  the 
transfer,  and  the  locks,  keys,  bars,  doors,  windows  and 
all  other  things  provided  for  permanent  use  therewith  ; 

and,  where  the  property  is  a  debt  or  other  actionable 
claim,  the  securities  therefor  (except  where  they  are  also 

•  See  Sec  4,    Act  III  of  1885. 

Digitized  by  VjOOQIC 


dS^         TICB  TRANSFER  OF.  PROPERTY  ACT.     [$£CS.  8^12. 

•  for  other  debts  or  claims  not  transferred  to  tile  transfeiee)^ 
but  not  arrears  of  interest  accrued  before  the  transfer> ; 

And,  where  the  property  is  money  or  other  property 
yielding  income,  the  interest  or  income  thereof  accruiBt^ 
after  the  transfer  takes  effect 

9.  A  transfer  of  property  may  be  made  without  vrit- 

ing  m  every  case  in  which  a  writing  is 
Oral  tttmsfw.    ^qj  expressly  required  by  law. 

10.  Where  property  is  transferred  subject  to  a  condi- 

tion or  limitation  absolutely  restraining 

^^^3i^il^  the  transferee  or  any  person  claiming 
teaamngalifina-    ^^^^^  j^j^  ^^^  p^j^^'  ^^^j^  ^^  disposing 

of  his  interest  in  the  property,  the  condi* 
tion  or  limitation  is  void,  except  in  the  case  of  a  lease 
where  the  condition  is  for  the  benefit  of  the  lessor  or 
those  claiming  under  him  :  provided  that  property  may 
be  transferred  to  or  for  the  benefit  of  a  woman  (not  being 
a  Hindu,  Muhammadan  or  Buddhist),  so  that  she  sh^U 
-not  have  power  during  her  marriage  to  transferer  charge 
the  same  or  her  beneficial  interest  therein. 

1 1.  Where,  on  a  transfer  of  property,  an  interest  there- 
....        in  is  created  absolutely  in  favour  of  any 

SefrtiMctiMi    person,  but  the  terms  of  the  transfer  di- 

Xm'^eate^    rect  that  such  interest  shall  be  applied   6r 

enjoyed  by  him  m  a  particular  manner^  he 

shall  be  entitled  to  receive  and  dispose  of  such  interest  as 

-if  there  were  no  such  direction. 

Nothing  in  this  section  shall  be  deemed  to  affect  the 
-iright  to  restrain,  for  the  beneficial  enjoyment  of  one 

piece  of  immoveable. property,  the  enjoyment  of  another 
,  piece  of  such  property,  or  to  compel  the  enjoyment  there* 

of  in  a  particular  manner. 

12.  Where  property  is  transferred  subjectto  a  condition 
Condition    °^  limitation  making  any  interest  therein, 

xnakin?  Wterest  ^^^^erved  or  given  to  or  for  the  benefit  of 
determWte^on  any  person,  to  cease  on  his  becoming 
insolvency  or  insolvent  or  endeavouring  to  transfer 
attempted  all-  or  dispose  of  the  same)  such  condition  or 
enation.  limitation  is  vdid. 
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Nothing  in  this  seoticm  applies  to  a  condition  in  a  lease 
fer  the  benefit  of  the  lessor  or  those  claiming  under  him, 

13.  Where,  on  a  transfer  of  property,  an  interest 
<PiN»i«p     fiM    therein  is  created   for  the  benefit  of  a* 

bmeSb  rf  iS!  person -not  in  existence  at  the  date  of  the^ 
bom  person  *  transfer,  subject  to  a  prior  interest  created 
^  *  by^ the  same  transfer,  the  interest  created 
for  the  benefit  of  such  person  shall  not  take  effect, 
unless  it  extends  to  the  whole  of  the  remaining  interest 
of  the  transferor  in  the  property. 

Ulusirati<mm 

A  transfers  property  of  which  he  is  the  owner  to  Bm  trust  fos 
A  and  his  intended  wife  successively  for  their  lives,  and  after  the 
death  of  the  survivor  for  the  eldest  son  of  the  intended  marriage 
for  Kfe,  and  after  his  death  for  A's  second  son.  The  interest  so 
created  for  the  benefit  of  the  eldest  son  does  not  take  effect^ 
because  it  does  not  extend  to  the  whole  of  A's  remaining  interest 
in  the  property. 

14.  No  transfer  of  property  can  operate  to  create 
RnlA        Mfc    ^^  interest  which  is  to  take  effect  after 

^^^^againae  ^i^^  life-time  of  one  or  more  persons  living 
fw^w,  ^  jr-  ^^  ^jjg  ^^^^  ^£.  g^^j^    transfer,  and   tho 

minority  of  some  person  who  shall  be  in  existence  at 
the  expiration  of  that  period,  and  to  whom,  if  he  attains 
fidl  age;  the  interest  created  is  to  belong. 

15.  Ifi  on  a  transfer  of  property,  an  interest,  thereii^ 
TmnrffiF  ia>   '^  created  for  the  benefit  of  a  class  of 

claw^^w  of  P^^s^*  ^*^  regard  to  some  of  whom  such 
whom  come  *'^**'*^t  ^'1*  ^X  reason  of  any  of  the  rules 
ttnd^r  sectioAi  contained  in  sections  thirteen  and  fourteen, 
tSaacLH.  such  interest  fails  a$  regards  the  whole 

class. 

i6«   Where  an  interest  feils  by  reason  of  any  of  the 
Tnuisfer  to    i^l^s  contained  in  sections  thirteen,  four* 
take  ^foct  on    teen  and  fifteen,    any  interest    created 
failure  of  prior    in  the  same  transaction  and  intended  to 
teMte..  take  effect  after  or  ppon  failure>  of  such 

prior  interest  also  fails. 
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:  17.    The  restrictions  in  sections  fourteen^-  fifteen  and 
_       -     .       sixteen  shall  not  apply  to  property  trans- 
iwrietStv    fr    ^^^^^^   for  the  benefit  of  the  public  in  the 
benefit  of  public.  '  advancement  of  religion,  knowledge,  com- 
merce, health,  safety  or  any  other  object 
beneficial  to  mankind. 

18.    Where  the  terms  of  a  transfer  of  property  direct 

...      .      .       that  the  income  arising  from  the  property 

a<^«5ito       ?^  ^  accumulated,  such  direction  shall 

be  void,  and  the  property  shall  be  disposed 

of  as  if  no  accumulation  had  been  directed. 

Exception » — Where  the  property  is  immoveable,  or 
where  accumulation  is  directed  to  be  made  from  the  date 
of  the  transfer,  the  direction  shall  be  valid  in  respect 
only  of  the  income  arising  from  the  property  within  one 
year  next  following  such  date  ;  and  at  the  end  of  the 
year  such  property  and  income  shall  be  disposed  of 
respectively  as  if  the  period  during  which  the  accumula- 
tion has  been  directed  to  be  made  had  elapsed. 

.   19.    Where,  on  a  transfer  of  property,  an  interest 
V  kiJ\  '  ¥        therein  is  created  in  favour  of  a  person 
Jl         inter-    ^jthout  specifying  the  time  when  it  is  ta 
.   '  take  effect,  or  in  terms  specifying  that  it 

is  to  take  eflfect  forthwith  or  on  the  happening  of  an 
event  which  must  happen,  such  interest  is  vested,  unless 
a  contrary  intention  appears  from  the  terms  of  the 
transfer. 

A  vested  interest  is  not  defeated  by  the  death  of  the 
transferee  before  he  obtains  possession. 

Explantion, — An  intention  that  an  interest  shall  not 
be  vested  is  not  to  be  inferred  merely  from  a  provision 
whereby  the  enjoyment  thereof  is  postponed,  or  whereby 
a  prior  interest  in  the  saimc  property  is  given  or  reserved 
to  some  other  person,  or  whereby  income  arising  from 
the  property  is  directed  to  be  accumulated  until  the  time 
of  enjoyment  arrives,  or  from  a  provision  that  if  a  parti« 
cular  event  shall  happen  the  interest  shall  pass  to  another 
person. 
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20.  Where,  on  a    transfer   of  property,    an    interest 

therein  is  created  for  the    benefit  of  a 

wien  unborn    person  not  then  living,  he  acquires  upoo' 

?^  ^ereS    ^'^    ^^^^'    ""^^^^    ^    contrary    intention 

on  transfer  for    ^PP^^^^  from  the  terms  of  the  transfer,  a 

fiis  benefit.  vested  interest,  although  he  may  not  be 

entitled  to  the  enjoyment  thereof  immedi- 
ately on  his  birth. 

21.  Where,  on  a  transfer  of  property,    an    interest 

therein  is  created  in  favour  of  a  person 
interest  "^^^      to  take  effect  only  on  the  happening  of  a 

specified  uncertain  event,  or  if  a  specified 
uncertain  event  shall  not  happen,  such  person  thereby 
acquires  a  contingent  interest  in  the  property.  Such 
interest  becomes  a  vested  interest,  in  the  former  case,  on 
the  happening  of  the  event,  in  the  latter,  when  the 
happening  of  the  event  becomes  impossible. 

Exception, — Where,  under  a  transfer  of  property,  a 
person  becomes  entitled  to  an  interest  therein  upon 
attaining  a  particular  age,  and  the  transferor  also  gives 
to  him  absolutely  the  income  to  arise  from  such  interest 
before  he  reaches  that  age,  or  directs  the  income  or  so 
much  thereof  as  may  be  necessary  to  be  applied  for  his 
benefit,  such  interest  is  not  contingent. 

22.  Where,  on  a  transfer  of  property^ 
me  ^r 8  of  a  ^°  interest  therein  is  created  in  favour  of 
c  1  Ts  8  who  *"^^  members  only  of  a  class  as  shall 
attain  a  parti-  attain  a  particular  age,  such  interest  does 
cular  age.  ^^t  vest  in  any  member  of  the  class  who 

has  not  attained  that  age. 

23.  Where,  on  a  transfer  of  property,  an  interest 
therein  is  to  accure  to  a  specified  person 
wntinffent  on  ^^  ^  specified  uncertain  event  shall  happen, 
happemnff  of  ^^^  "°  '^"^®  ^^  mentioned  for  the  oc- 
gp^ifled  un-  currence  of  that  event,  the  interest  fails 
certain  event.  unless  such  event  happens  before,  or  at 
the  same  time  as,  the  intermediate  or 
precedent  interest  ceases  to  exist* 
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24.  Where,,  on  a  transfer  of  property,  an  tnte^est 
:  Transfer  1 0  tisercin  is  to  accrue  to  such  of  certain 
encli  of  oertaim  persons  as  shall  be.  surviving  at  some 
Fprsons  as  snr*  period,,  but  the  exact  period  is  not  speci-' 
yive  at  som*^  fied,  the  interest  shall  go  to  such  of  theni' 
ixeriod  not  as  shall  be  alive  when  the  intermediate,' 
apeciflecl  or     precedent    interest   ceases    to  exist, 

unless  a  contrary  intention  appears  from  the.  tf^ms^^ol^ 
the  transfer. 

Illustration* 

:  A  transfers  property  to  B  for  life,  and  after  his  death  to  C  and, 
P,  equally  to  be  divided  between  thenii  or  to  the  survivor  of  them. 
C  dies  during  the  life  of  B.  D  survives  B.  At  B's  death  the, 
property  passes  to  D. 

:  25.    An  interest  created  on  a  transfer  of  property  and 
n    jt'*.'     1    dependent  upon  a  condition  fails  if  th^ 
transfer  ftilfilment  of   the  condition  is;  impossible., 

or  is  forbidden  by  law,  or  is  of  such  a  nature 
that,  if  permitted,  it  W04ild  defeat  the  provisions  of  any 
law,  or  IS  fraudulent,  or  involves  or  implies  injury  to  the 
person  or  property  of  another,  or  the  Court  regards 
it  as  immoral  or  opposed  to  public  policy. 

^  Illustrations* 

{a),  A  lets  a  farm  to  B  on  condition  that  he  shall  walk  a 
hundred  miles  in  an  hour.    The  lease  is  Voidi 

{d).  A  gives  Rs.  500  to  B  on  condition  that  he'  shall  marry  A'^ 
Slaughter  C.  At  the  date  of  the  transfer  C  was  dead.  The  transfer^ 
is  void. 

c  (r).  A  transfers  Rs.  500  to  B  on  condition  that  she  shall  murde^ 
C.    The  transfer  is  void. 

{d).  A  transfers  Rs.  |oo  to  his  niece  C  if  she  will  d^ert  her 
iiusband.    The  transfer  is  void. 

26.    Where  the  terms  of  a  transfer  of  property  impose 

'  m  i«i      *  *    ^  condition  to  be  fulfilled  before  a  person 

Pnlfilmettt  of    ^^^  ^^ke  an  interest  in  the  property,  the 

ttd«!r*^   ^'*    condition  shall  be  deemed  to  have  been 

.      **  fulfilled  if  it  has  been  substiantially  com-^ 

plied  witji. 
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Illustrations. 

{a)  A  transfers  Rs.  5,000  to  B  on  condition  that  he  shall  marry 
with  the  consent  of  C,  D  and  £.  E  dies.  B  marries  with  the 
consent  of  C  and  D.    B  is  deemed  to  have  fulfilled  the  conditioo. 

(3).  A  transfers  Rs.  5,000  to  B  on  condition  that  he  shall  marry 
with  the  consent  of  C,  D  and  E.  B  marries  without  the  consent 
of  C,  D  and  £,  but  obtains  their  consent  after  the  marriaj^e.  B  has 
not  fulfilled  the  condition. 

27.    Where,  on  a  transfer  of  property,  an  interest 

therein  is  created  in  favour  of  one  person, 

^ditional    and  by  the  same  transaction   an  ulterior 

transfer  to  one    disposition  of  the  same  interest  is  made  in 

J^Tfi.  *^^?P^f    favour  of  another,  if  the  prior  disposition 

]Sother^n  fail^    under  the  transfer  shaU  jfail,  the    ulterior 

urcrf prior  dis-    disposition    shall    take  eflfect    upon    the 

position.  failure  of  the  prior  disposition,  al  though 

the  failure  may  not  have  occurred  in  the 

manner  contemplated  by  the  transferor. 

But  where  the  intention  of  the  parties  to  the  transaction 
is  that  the  ulterior  disposition  shall  take  effect  only  in 
the  event  of  the  prior  disposition  failing  in  a  particular 
manner,  the  ulterior  disposition  shall  not  take  effect 
unless  the  prior  disposition  fails  in  that  manner. 

Illustrations, 

{a).  A  transfers  Rs.  500  to  B  on  condition  that  he  shall 
execute  a  certain  lease  within  three  months  after  A's  death,  and 
if  he  should  neglect  to  do  so,  to  C.  B  dies  in  A's  life-time.  The 
disposition  in  favour  of  C  takes  effect. 

(b).  A  transfers  property  to  his  wife  ;  but  in  case  she  should 
die  in  his  life-time,  transfers  to  B  that  which  he  had  transferred 
to  her.  A  and  his  wife  perish  together,  under  circumstances 
which  make  it  impossible  to  prove  that  she  died  before  him.  The 
disposition  in  favour  of  B  does  not  take  efiect 

2B.     On  a  transfer  of  property  an  interest  therein  may 

_,,    .    ,  be  created  to  accrue  to  any  person  with 

TJltenor  trans-    ^^i^  condition  superadded  that  in  case  a 

onhapwninffor    specified   uncertain    event   shall  happen 

notha^ningof    ^"^  interest  shall  pass  to  another  person, 

specified  event.      ^^  ^^^^  i^  ^^^^  ^  specified  uncertain  event 

shall  not  happen  such  interest  shall  pass 

to  another  person.    In  each  case  the  dispositions  ans 

17 
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subject  to  the  rules  contained  in  sections  ten,  twelve, 
twenty-one,  twenty-two,  twenty-three,  twenty-four,  twenty- 
five  and  twenty-seven. 

29.    An  ulterior  disposition  of  the  kind  contemplated 
Fulflhnent  of    ^Y  *^^  ^^^t  preceding  section  cannot  take 

condition    sub-    effect    unless    the    condition    is    strictly 

sequent.  fulfilled. 

Illustration. 

A  transfers  Rs.  500  to  B,  to  be  paid  to  him  on  his  attaining 
his  majority  or  marrying,  with  a  proviso  that,  if  B  dies  a  minor 
or  marries  without  C's  consent,  the  Rs.  500  shall  go  to  D.  B 
marries  when  only  17  years- of  age,  without  C's  consent  The 
transfer  to  D  takes  effect 

fin^'w^S"        30.     If  the  ulterior   disposition    is  not 
tion  not  anect-         i-j   ^i.        •       j-         •^«       •        ^    «•        ^ 
ed  by  invalidity    ^^^l^»  ^^®  P'"*^^  disposition  is  not  affected 
of  ulterior  dis-    ^V  ^t- 
position. 

Illustration. 

A  transfers  a  farm  to  B  for  her  life,  and,  if  she  do  not  desert 
her  husband,  to  C.  B  is  entitled  to  the  farm  during  her  life  as  if 
no  condition  had  been  inserted. 

Condition  that  .31-  Subject  to  the  provisions  of  sec- 
transfer  shall  tion  twelve,  on  a  transfer  of  property  an 
cease  to  have  interest  therein  may  be  created  with  the 
effect  in  case  condition  superadded  that  it  shall  cease 
specified  uncer-  to  exist  in  case  a  specified  uncertain  event 
tain  event  hap-  shall  happen,  or  in  case  a  specified  uncer- 
pens  or  does  not  ^.^^^  ^^^^^  g^all  not  happen. 

Illustrations, 

{a),  A  transfers  a  farm  to  B  for  his  life,  with  a  proviso  that,  in 
case  B  cuts  down  a  certain  wood,  the  transfer  shall  cease  to  have 
any  effect  B  cuts  down  the  wood.  He  loses  his  life-interest  in 
the  farm. 

{d),  A  transfers  a  farm  to  B,  provided  that,  if  B  shall  not  go  to 
.  England  within  three  years  after  the  date  of  the  transfer,  his  interest 
in  the  farm  shall  cease.  B  does  not  go  to  England  within  the  term 
prescribed.    His  interest  in  the  farm  ceases. 
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■yz.  In  order  that  a  condition  that  an  interest  sball 
-  ,  ,., .  cease  to  exist  may  be  valid,  if  rs  necessary 
Sndi  condition    ^1,^^^    ^^^  ^^^^    t^  ^^-^  j^     relates   be 

v^  '    one    which  could  legaHy  constitute  the 

condition  of  the  creation  of  an  interest. 

33.  Where,  on  a  transfer  of  property,  an  interest  there- 

in  is  created  subject  to  a  condition  that  the 
Transfer  con-  person  taking  it  shall  perform  a  certain 
fomaW^^"  ^^*'  ^"^  "°  ^'"'^  '^  specified  for  the  per- 
no  time  being  formance  of  the  act,  the  condition  lis 
Brecifiedforp«r-  broken  when  he  renders  impossible,  per- 
fbrmanee.  manently  or  for  an  indefinite  period,  the 

performance  of  the  act. 

34.  Where  an  act  is  to  be  performed  by  a  person 

either  as  a  condition  to  be  fulfilled  before 
Transfer    an  interest  created  on  a  transfer  of  pro- 
conditional    on    perty  is  enjoyed  by  him,  or  as  a  condition 
J^  t^*X ,»    ^"  ^^  non-fulfilment  of  which  the  interest 
iDecified  ^  ^^  ^®  P^^^  ^^^"^  ^*"^  ^^  another  person,  and 

y^  '  ^  a  time  is  specified  for  the  performance  of 
the  act,  if  snch  performance  within  the  specified  time 
is  prevented  by  the  fraud  of  a  person  who  would  be 
directly  benefited  by  non-fulfilment  of  the  condition, 
such  further  time  shall  as  against  him  be  allowed  for 
performing  the  act  as  shall  be  requisite  to  make  up  for 
the  delay  caused  by  such  fraud.  But  if  no  time  is 
specified  for  the  performance  of  the  act,  then,  if  its 
performance  is  by  the  fraud  of  a  person  interested  in  the 
non-fulfilment  of  the  condition  rendered  impossible  or 
indefinitely  postponed,  the  condition  shall  as  against  him 
be  deemed  to  have  been  fulfilled. 

Election* 

35.  Where  a  person  prafesses  to  transfer  property 

,        which  he  has  no  right  to  transfer,  and  as 
n      8^^         part  of  the  same  transaction  confers  any 
•ceseary.  benefit  on  the  owner  of  the  property,  such 

owner  must  elect  either  to  confirm  such  transfer  or  to 
dissent  from  it ;  and  in  the  latter  case  he  shall  relinquish 
the  benefit  so  conferred^  and  the  benefit  so  relinquished 
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shall  revert  to  the  transferor  or  his  representative  as   if 

^h  had  not  been  disposed  of, 
subject  nevertheless, 

.    where  the  transfer  is  gratuitous,  and  the  transferor  has, 

before  the  election,  died  or  odierwise  become  incapable 

of  malcmg  a  fresh  transfer, 

and  in  all  cases  where  the  transfer  is  for  consideration, 
to  the   charge  of   making  good  to  the  disappointed 

transferee  the  amount  or  value  of  the  property  attempted 

to  be  transferred  to  him. 

Illusfrufions^ 

The  farm  of  Sultanpur  is  the  property  of  C  and  worth  Rs.  800. 
A  by  an  instrument  of  gift  professes  to  transfer  it  to  B,  giving  by 
the  same  instrument  Rs.  1,000  to  C.  C  elects  to  retain  the  farm. 
He  forfeits  the  gift  of  Rs.  1,000. 

In  the  same  case,  A  dies  before  the  election.  His  representative 
must  out  of  the  Rs.  1,000  pay  Rs.  800  to  B. 

The  rule  in  the  first  paragraph  of  this  section  applies 
whether  the  transferor  does  or  does  not  believe  that 
which  he  professes  to  transfer  to  be  his  own. 

A  person  taking  no  benefit  directly  under  a  transaction, 
but  aeriving  a  benefit  under  it  indirectly,  need  not  elect, 

A  person  who  in  his  one  capacity  takes  a  benefit  under 
the  transaction  may  in  another  dissent  therefrom. 

Exception  to  the  last  preceding /our  rules, — Where  a 
particular  benefit  is  expressed  to  be  conferred  on  the 
owner  of  the  property  which  the  transferor  professes  to 
transfer,  and  such  benefit  is  expressed  to  be  in  lieu  of 
that  property,  if  such  owner  claim  the  property,  he  must 
^relinquish  the  particular  benefit,  but  he  is  not  bound  to 
relinquish  any  other  benefit  conferred  upon  him  by  the 
same  transaction. 

Acceptance  of  the  benefit  by  the  person  on  whom  it 
is  conferred  constitutes  an  election  by  him  to  confirm  the 
transfer,  if  he  is  aware  of  his  duty  to  elect  and  of  those 
circumstances  which  would  influence  the  judgment  of  a 
reasonable  man  in  making  an  election,  or  if  he  waives 
enquiry  into  the  circiunstances. 

Such  knowledge  or  waiver  shall,  in  the  absence  of 
evidence  to  the  contrary,  be  presumed,  if  the  person  on 
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whom  th€  benefit  has  been  conferred  has  enjoyed  it  for 
two  years  without  doing  any  act  to  express  dissent. 

Such  knowledge  or  waiver  may  be  inferred  from  any 
act  of  his  which  renders  it  impossible  to  place  the  persons 
interested  in  the  property  professed  to  be  transferred  in  • 
the  same  condition  as  if  such  act  had  not  been  done. 

Illustration, 

A  transfers  to  B  an  estate  to  which  C  is  entitled,  and  as  part  of 
the  same  transaction  gives  C  a  coal-mine.  C  takes  possession  of 
the  mine  and  exhausts  it.  He  has  thereby  confirmed  the  Uransfer 
of  the  estate  to  B, 

If  he  does  not  within  one  year  after  the  date  of  the 
transfer  signify  to  the  transferor  or  his  representatives 
his  intention  to  confirm  (m:  to  dissent  from  the  transfer^  the 
transferor  or  his  representatives  may^  upon  the  expiration 
of  that  period,  require  him  to  make  his  election ;  and  if 
he  does  not  comply  with  such  requisition  within  a  reason- 
able time  after  he  has  received  it,  he  shall  be  deemed  to 
have  elected  to  confirm  the  transfer. 

In  case  of  disability,  the  election  shall  be  postponed 
until  the  disability  ceases^  or  until  the  election  is  made  by  . 
some  competent  authority. 

Apportio-nment, 

36.  In  the  absence  of  a  contract  or  local  usage  to  the 
Apportionment  5?".*!;^^'  ^1,  ^T^'  annuities,  pensions, 
(rf  periodical  dividends  and  other  penodical  payments 
payments  on  de-  in  the  nature  of  income  shall,  upon  the 
termination  of  transfer  of  the  interest  of  the  person 
interest  of  per-  entitled  to  receive  such  payn>ents,  be 
ion  entitled.  deen^d,  as  between  the  transferor  and 
the  transferee,  to  accrue  due  from  day  to  day,  and  to  be 
apportionable  accordingly,  but  to  be  payable  on  the  days 
appointed  for  the  payment  thereoL 

37.  When,  in  consequence  of  a  transfer,  property  is 

divided  and  held  in  several  shares^  and 
tS!^?T*?^  thereupon  the  benefit  of  any  obligation 
ef  benefit  of  ob-  relating  to  the  property  as  a  whole  passes 
ueation  onse-r  ^  tr    r     j  ^_^ 

YCTance  ixom  one  to  several  owners  of  the  property, 

the  corresponding  duty  shall,  in  the  absence 
of  a  contract  to  the  contrary  amongst  the  owners,  be 
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performed  in  favour  of  each  of  such  owners  in  proportion 
to  the  value  of  his  share  in  the  property,  provided  that 
the  duty  can  be  severed  and  that  the  severance  does  not 
substantially  increase  the  burden  of  the  obligation ;  but 
i(  the  duty  cannot  be  severed,  or  if  the  severance  would 
substantially  increase  the  burden  of  the  obligation,  the 
(duty  shall  be  performed  for  the  benefit  of  such  one  of  the 
several  owners  as  they  shall  jointly  designate  for  that 
purpose ; 

Provided  that  no  person  on  whom  the  burden  of  the 
obligation  lies  shall  be  answerable  for  failure  to  discharge 
it  in  manner  provided  by  this  section,  unless  and  until  he 
h^s  had  reasonable  notice  of  the  severance. 

Nothing  in  this  section  applies  to  leases  for  agricultural 
purposes  unless  and  until  the  Local  Government  by 
notjiiication  in  the  ofticial  Gazette  so  directs. 

Illustrations, 

(a)L  A  sells  to  B^  C  and  D  a  hquse  situate  in  a  village  and 
leased  to  E  at  an  annual  rent  of  Rs.  30  and  delivery  of  one  fat 
sheep,  B  having  provided  half  the  purchase-money  and  C  and  D 
one  quarter  eaeh.  E,  having  notice  of  this,  must  pay  Rs.  15  to 
B,  Rs.  7>^  to  C,  and  Rs.  7%  to  D,  and  must  deliver  the  sheep 
according  to  the  joint  direction  of  B,  C  and  D. 

(^Ji.  In  the  same  c^se,  each  house  in  the  village  being  bound  to 
pi'bvide  tea  days'  labour  each  year  on  a  dyke  to  prevent  inundation, 
£  had  agreed  ajs  a  tenn  of  his  lease  to  perform  this  work  for  A.  B« 
C-and  D  severally  require  E  to  perform  the  ten  days'  work  due 
on  account  of  the  house  of  each.  E  is  not  bound  to  do  more  than 
ten  days'  work  iij  all,  according  to  such  directions  as  B,  C  and  D 
may  join  in  giving. 

B.^^Trans/er  0/  Immoveable  Property. 
38.  Where  any  person,  authorized  only  under  circum- 
Transfer  by  stances  in  their  nature  variable  to  dispose 
person  autho-  ^^  immoveable  property,  transfers  such 
rizeionlyujider  property  for  consideration,  alleging  the 
certain  cir-  existence  of  such  circumstances,  they 
cumstanoes  to  shall,  as  between  the  transferee  on  the 
transfer.  one   part  and   the  transferor  and   other 

persons   (if  any)   affected  by  the   transfer  on  the  other 
part,  be  deemed  to  have  existed,  if  the  transferee,  after 
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using  reasonable  care  to  ascertain  the  existence  pf  such 
circumstances,  has  acted  in  good  faith. 

Illustration, 

A,  a  Hindu  widow,  whose  husband  has  left  collateral  heirs,  allege, 
ing  that  the  property  held  by  her  as  such  is  insufficient  for  her 
maintenance,  agrees,  for  purposes  neither  religious  nor  charitable, 
to  5ell  a  field,  part  of  such  property,  to  B.  B  satisfies  himself 
by  reasonable  enquiry  that  the  income  of  the  property  is  insufficient 
for  A's  maintenance,  and  that  the  sale  of  the  field  is  necessary, 
and,  acting  in  good  faith,  buys  the  field  from  A,  As  between 
B  on  the  one  part  and  A  and  the  collateral  heirs  on  the  other 
part,  a  riecessity  for  the  sale  shall  be  deemed  to  have  existed. 

39.  Where  a  third   person    has  a  right  to  receive 

maintenance,  or  a  provision  for  advance 
th^^    ^^  ment  or  marriage,  from  the  profits  of  im- 

entit^ed^^to  "^^^eable  property,  and  such  property  is 
maintenance.        transferred  with  the  intention  of  defeating 

such  right,  the  right  may  be  enforced 
against  the  transferee,  if  he  has  notice  of  such  intention 
or  if  the  transfer  is  gratuitous  ;  but  not  against  a 
transferee  for  consideration  and  without  notice  of  the 
right,  nor  against  such  property  in  his  hands. 

Illustration* 

A,  a  Hindu,  transfers  Sultanpur  to  his  sister-in-law  B,  in  lieu 
of  her  claim  against  him  for  maintenance  in  virtue  of  his  having 
become  entitled  to  her  deceased  husband's  property,  and  agrees 
with  her  that,  if  she  is  dispossessed  of  Sultanpur,  A  will  transfer  to 
her  an  equal  area  out  of  such  of  several  other  specified  villages  in 
his  possession  as  she  may  elect.  A  sells  the  specifiecj  villages  to  C, 
who  bujrs  in  good  faith,  without  notice  of  the  agreement.  B  is 
dispossessed  of  Sultanpur.  She  has  no  claim  on  the  villages  trans- 
ferred to  C. 

40.  Where,  for  the  more  beneficial  enjoyment  of  hrs 

own  immoveable  property,  a. third  person 

Burden  of  ob-    jj^g,  independently  of  any    interest  in  the 

ligation  unpofl-    immoveable  property  of  another  or  of  any 

^^  " f  w^    easement  thereon,   a  right  to  restrain  the 


on  nee  of  land, 


enjoyment  of  the   latter   property   or  to 


compel  its  enjoyment  in  a  particular  manner,  or 
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where  a  third  person  is  entitled  to  the 
ofofoMigaton  benefit  of  an  obligation  arising  out  of 
«^  but°not  co^^ract  and  annexed  to  the  ownership  of 
amoimtiiiff  to  immoveable  property,  but  not  amounting 
interest  or  to  an  interest  therein  or  easement  there- 
easement,  on, 

such  right  or  obligation  may  be  enforced  against  a 
transferee  with  notice  thereof  ot  a  gratuitous  transferee 
of  the  property  affected  thereby,  but  not  against  a  traxks- 
feree  for  consideration  and  without  notice  of  the  right  <m: 
obligation,  nor  against  such  property  in  his  hands. 

Illustration, 

A  contracts  to  sdl  Sultaupur  to  B.  While  the  contract  is  still 
in  force  he  sells  Sultan  pur  to  C,  who  has  notice  of  the  contract. 
B  may  enforce  the  contract  against  C  to  the  same  extent  as  against 

41.  Where,  with  the  consent,  express  or  implied,   of 

the  persons  interested  in  immoveable  pro- 
Transfer  by  08-  peny,  a  person  is  the  ostensible  owner  of 
tensible  owner,  such  property  and  transfers  the  same  for 
consideration,  the  transfer  shall  not  be  voidable  on  the 
ground  that  the  transferor  was  not  authorized  to  make 
it :  provided  that  the  transferee,  after  taking  reasonable 
care  to  ascertain  that  the  transferor  had  power  to  make 
the  transfer,  has  acted  in  good  faith. 

42.  Where  a  person  transfers  any  immoveable  pro- 

perty,  reserving  power  to  revoke  the 
MTM^haviM  ^''^'^sfer,  and  subsequently  transfers  the 
Sntkoritytore:  Prope/ty  for  consideration  to  another 
voke  former  transferee,  such  transfer  operates  in  favour 
transfer.  oJ[  such  transferee  (subject  to  any  condi- 

tion attached  to  the  exercise  of  the 
power)  as  a  revocation  of  the  former  transfer  to  the 
extent  of  the  power. 

Illustration^ 

A  lets  a  house  to  B,  and  reserves  power  to  revoke  the  kase  if » 
in  the  opinion  of  a  specified  surveyor,  B  should  make  a  use  of  it 
detrimental  to  its  value.    Afterwards    A,    thinking  that  such  a 
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use  has  been  made,  lets  the  house  to  C.  This  operates  as  a. 
revocation  of  B's  lease  subject  to  the  opinion  of  the  serveycar  as- 
to  B's  use  of  the  house  having  been  detriment  to  its  value. 

43.  Where  a  person  erroneously  represents  that  he: 
Transfer  by  tm-  is  authorized  ta  transfer  certain  ixmnove- 
authorized  per-  able  property,  and  professes  to  transfer 
Bon  who  Bubst-  such  property  for  consideration,  sucb 
quently  acquires  transfer  shall,  at  the  option,  of  the  trans- 
iiiterest  in  pro-  fgrec,  operate  on  any  interest  which  the 
perty  trailer-  transferor  may  acquire  in  such,  property,, 

at  any  time  during  which  the  contract  ot 
transfer  subsists. 

Nothing  in  this  section  shall  impair  the  right  of 
transferees  in  good  faith  for  consideratioa  without  notice 
of  the  existence  of  the  said  option. 

Illusiration^ 

A,  a  Hindu,  who  has  separated  fsom  his  father  B»  sellS'  to  C  three 
fields,  X,  Y  and  Z,  representing  that  A  is  authorized  to  transfer 
the  same.  Of  these  fields  Z  does  not  belong  to  A»,  it  having  beea 
retained  by  B  on  the  partition  ;.  but  on  B's  d)ring  A  as  heir  obtains* 
Z.  C,  not  having  rescinded  the  contract  of  sale,  may  reqtiire  A  to* 
deliver  Z  to  him.. 

44.  Where  one  of  two  or  more  co-owners  oi  im.- 

_.       «      ,        moveable  property  legally  competent  in. 

*«««^  ^^!^^  ^  that  behalf  transfers  his  share  of  such 
one  co-owner.-  ^  .  ^        ...  ^1.      •     ^1.     ^ 

property  or  any  mterest  therein,  the  trans- 

feree  acquires^  as  to  such  share  or  interest,  and  so  far  as 
is  necessary  to  give  effect  to  the  transfer,  the  transferor's 
right  to  joint  possession  or  other  common  or  part  enjoy- 
ment of  the  property,  and  to  enforce  a  partition  of  the 
same,  but  subject  to  the  conditions  and  liabilities  affect- 
ing, at  the  date  of  the  transfer,  the  share  or  interest  so 
transferred. 

Where  the  transferee  of  a  share  of  a  dwelling-house 
belonging  to  an  undivided  family  is  not  a  member  of  the 
family,  nothing  in  this  section  shall  be  deemed  to  entitle 
him  to  joint  possession  or  other  common  or  part  enjoy- 
ment of  the  house. 
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45.  Where  immoveable  property  is  transferred  for 
-.  consideration  to  two  or  more  persons,  and 
Jointtransftr    ^^^^  consideration   is  paid  out  of  a  fund 

^  belonging  to  them  in  common,   they  are, 

in  the  absence  of  a  contract  to  the  con- 
trary, respectively  entitled  to  interests  in  such  property 
identical^  as  nearly  as  may  be,  with  the  interests  to  which 
they  were  respectively  entitled  in  the  fund  ;  and  where  such 
consideration  is  paid  out  of  separate  funds  belonging  to 
them  respectively,  they  are,  in  the  absence  of  a  contracct 
*o  the  contrary,  respectively  entitled  to  interests  in  sucl> 
property  in  proportion  to  the  shares  of  the  consideration 
which  they  respectively  advanced. 

In  the  absence  of  evidence  as  to  the  interests  in  the 
lUnd  to  which  they  were  respectively  entitled,  or 
ii^  to  the  shares  which  they  respectively  advanced,  such 
persons  shall  be  presumed  to  be  equally  interested  in  the 
property. 

46.  Where  immoveable  property  is  transferred  for 

consideration  by  persons  having  distinct 
Trajiafer    for     interests  therein,  the  transferors  are,  in  the 
conaiderationby    absence  of  a  contract   to  the  contrary, 
TuUncTi?    e^^itl^^  ^«  share    in  the    consideration 
t^reatsi  equally,  where  their  interests  in  the  pro- 

perty were  of  equal  value,  and,  where 
6uch  interests  were  of  unequal  value,  proportionately 
to  the  value  of  their  respective  interests. 

Illustrations, 

J(a..)  A,  owning  a  moiety,  and  B  and  C,  each  a  quarter  share,  of 
mauza  Sultanpur,  exchange  an  eighth  share  of  that  mauza  for  a 
^(uartci  share  of  mauza  Lalpura.  There  being  no  agreement  to 
the  contrary,  A  is  entitled  to  an  .eighth  share  in-  Lalpura,  and  B 
and  C  each  to  a  sixteenth  share  in  that  mauza. 

(^.)  A,  being  entitled  to  a  life-interest  in  mauza  Atrali  and  B 
and  C  to  the  reversion,  sell  the  mauza  for  Rs.  1,000.  A's  life- 
interest  is  ascertained  to  be  worth  Rs.  600,  the  reversion  Rs.  400, 
A  is  entitled  to  receive  Rs.  600  out  of  the  purchase-money,  B  and 
C  to  receive  Rs.  400. 
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47.  Where  several  co-owners  of  immoveable  property 

transfer  a  share  therein  without  specifying 

Transfer    by    that  the  transfer   is  to  take  effect  on  any 

*^^.^®'^         particular  share  or  shares  of  the  trans- 

mim  property"""    ^^^">  f  ^5  ^'^""J^^^  ^  ^"J^'^g  ^"^^  ^^^^f  - 
fcrors,  takes  eifea  on  such  shares  equally 

where  the  shares  were    equal,   and  where  they  were 
unequal,  proportionately  to  the  extent  of  such  shares. 
lllustraiion* 

A,  the  owner  of  an  eight-anna  share,  and  B  and  C,  each  the 
owner  of  a  four-anna  share,  in  mauza  Sultanpur,  transfer  a  two- 
anna  share  in  the  mauza  lo  D,  without  specifying  from  which  of 
tbeir  several  shares  the  transfer  is  made.  To  give  effect  to  the 
tsansfer  one^anna  share  is  taken  from  the  share  of  A»  aod  half  an 
anna  ^hare  from  each  of  the  sh^es  of  B  and  C. 

48.  Where  a  person  purports  to  create  by  transfer  at 

different  times  rights  in  or  over  the  same 
Monty     •!    immoveable    property,    and  such    rights 
b  t^Liaf^  cannot  all  exist  or  be  exercised  to  their 

tytransi  .  ^^^^  extent  together,  each  later  created 
right  shall,  in  the  absence  of  a  special  contract  or  reser- 
vation binding  the  earlier  transferees,  be  subject  to  the 
rights  previously  created. 

49.  Where  immoveable  property  is  transferred  for 

,      consideration,  and  such  property  or  any 
TIrmisferws    p^^^.^  thereof  is  at  the  date  of  the  transfer 
t  ig  h  t   under    j^gured  against  loss  or  damage  by  fire,  the 
^  ^^'  transferee,  in  case  of  such  loss  or  damage, 

may,  in  the  absence  of  a  contract  to  the  contrary,  require 
any  money  which  the  transferor  actually  receives  under 
the  policy,  or  so  much  thereof  Jis  may  be  necessary,  to 
J)e  applied  in  reinstating  the  property. 

50.  No  person  shall  be  chargeable  with  any  rents  or 

profits  of  any  ijnmoveable  property,  which 
Rent  dond_^de  he  has  in  good  faith  paid  or  delivered  to 
paid  to  holder  ^ny  person  of  whom  he  in  good  faith  held 
und^r  defective  ^^^^i  property,  notwithstanding  it  may 
"''^'  afterwards  appear  that  the  person  to  whom 

such  payment  or  delivery  was  made  had  no  right  to 
receive  such  rents  or  profits. 
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Illustration, 

A  lets  a  field  to  B  at  a  rent  of  Rs.  50,  and  then  transfers  the 
field  to  C.  B,  having  no  notice  of  the  transfer,  in  good  faith  pays- 
the  rent  to  A.     B  is  not  chargeable  with  the  rent  so  paid, 

51.  When  the  transferee    of   immoveable    property- 

makes   any  improvement  on  the  property^ 

I  m  p  rove-    believing  in  good  faith  that  he  is  absolute- 

b  ^  bo)id7Te    ^y  entitled  thereto,  and  he  is  subsequently 

y      on  ji    e    gyj^,^^^  therefrom  by  any  person  having  a 

dtf^ve^es"!"  l^^"^-^  'ijl^'  the  transferee  has  a  right  to 
require  the  person  causmg  the  eviction 
either  to  have  the  value  of  the  improvement  estimated 
and  paid  or  secured  to  the  transferee,  or  to  sell  his- 
interest  in  the  property  to  the  transferee  at  the  theiv 
market  value  thereof  irrespective  of  the  value  of  sucl* 
mprovement. 

The  amount  to  be  paid  or  secured  in  respect  of  such 
improvement  shall  be  the  estimated  value  thereof  at  the 
time  of  the  eviction. 

When,  under  the  circumstances  aforesaid,  the  trans- 
feree has  planted  or  sown  on  the  property  crops  which, 
are  growing  when  he  is  evicted  therefrom,  he  is  entitled 
to  such  crops  and  to  free  ingress  and  egress  to  gather 
and  carry  them. 

52.  During  the  active  prbsecution  in  any  Court  having 

authority  in  British  india,  or  established 
Drw^Ty  nend  ^^^"^^  ^^^  l^^^^ts  of  British  India  by  the 
iiTgsuitrehtin^  Governor  General  in  Council,  of  a  conten- 
thereto.  X\o\x^    suit    or  proceeding  in   which   any 

right  to  immoveable  property  is  directly 
and  specifically  in  question,  the  property  caimot  be 
transferred  or  otherwise  dealt  with  by  any  party  to  the 
suit  or  proceeding  so  as  to  aflfect  the  rights  of  any  other 
party  thereto  under  any  decree  or  order  which  may  be 
made  therein,  except  under  the  authority  of  the  Court 
and  on  such  terms  as  it  may  impose. 

53.  Every  transfer  of   immoveable  property,   made 
Prandnle  t    ^^^^  intent  to  defraud  prior  or  subsequent 

transftr.  transferees  thereof  for  consideration,  or 

co-owners    or  other  persons   having   an 
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intetest  in  such  property,  or  to  defeat  or  delay  the  credi- 
tors of  the  transferor,  is  voidable  at  the  option  of  any 
person  so  defrauded,  defeated  or  delayed. 

Where  the  effect  of  any  transfer  of  immoveable 
property  is  to  defraud,  defeat  or  delay  any  such  person, 
and  such  transfer  is  made  gratuitously  or  for  a  grossly 
inadequate  consideration,  the  transfer  may  be  presumed 
to  have  been  made  with  such  intent  as  aforesaid. 

Nothing  contained  in  this  section  shall  impair  the 
rights  of  any  transferee  in  good  faith  and  for  considera- 
tion. 


CHAPTER  III. 

Of  Sales  of  Immoveable  Property. 

54.     "  Sale  "  is  a  transfer  of  ownership  in  exchange 
«•«  1  „  :i  u    :.     ^^  *  P"C6  P^id  or  promised  or  part-paid 
Sai*   defined,    and  part-promised. 

Such  transfer,  in  the  case  of  tangible  immoveable 

properly  of  the    value  of  one  hundred 

Sale  haw  made,    rupees  and   upwards,  or  in  the  case  of  a 

reversion  or  other  intangible  thing,  can  be  made  only  by 

a  registered  instrument. 

In  the  case  of  tangible  immoveable  property  of  a  value 
less  than  one  hundred  rupees,  such  transfer  may  be  made 
either  by  a  registered  instrument  or  by  delivery  of  the 
property. 

Delivery  of  tangible  immoveable  property  takes  place 
when  the  seller  places  the  buyer,  or  such  person  as  he 
directs,  in  possession  of  the  property. 

A  contract  for  the  sale  of  immoveable  property  is  a 
contract  that  a  sale  of  such  property  shall 

Contract  tor  take  place  on  terms  settled  between  the 
parties. 

It  does  not,  of  itself^  create  any  interest  in  or  charge 
on  such  property. 
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55.  In  the  absence  of  a  contract  to  the  contrary,  the 
■     .  .      buyer  and  the  seller  of  immoveable  pro*- 

«vr?n  ^^  "  PCJ'ty  respectively  are  subject  to  the 
wjmd  Mller'^'  liabilities,  and  have  the  rights,  mentioned 
in  the  rules  next  following,  or  such  of  thena 
as  are  applicable  to  the  property  sdfd  ; 

(i)    The  seller  is  bound — 

(a)  to  disclose  to  the  buyer  any  material  defect  in  the 
property  of  which  the  seller  is,  and  the  buyer  is  not, 
aware,  and  which  the  buyer  could  not  with  ordinary  care 
discover  J 

(6)  to  produce  to  the  buyer  on  his  request  for  examina- 
tion all  documents  of  title  relating  to  the  property  which 
are  in  the  seller's  possession  or  power ;^ 

{c)  to  answer  to  the  best  of  his  information  all  relevant 
questions  put  to  him  by  the  buyer  in  respect  to  the  pro- 
perty or  the  title  thereto  ; 

{d)  on  payment  or  tender  of  the  amount  due  in  respect 
of  the  price,  to  execute  a  proper  conveyance  of  the  pro- 
perty when  the  buyer  tenders  it  to  him  for  execution  at  a 
proper  time  and  place; 

{e)  between  the  date  of  the  contract  of  sale  and  the 
delivery  of  the  property,  to  take  as  much  care  of  the 
property  and  all  documents  of  title  relating  thereto  which 
are  in  hi  s  possession,  as  an  owner  of  ordinary  prudence 
would  take  of  such  property  and  documents; 

(/)  to  give,  on  being  so  required,  the  buyer,  or  such 
person  as  he  directs,  such  possession  of  the  property  as 
Its  nature  admits; 

(g)  to  pay  all  public  charges  and  rent  accrued  due  in 
respect  of  the  property  up  to  the  date  of  the  sale,  the 
interest  on  all  incumbrances  on  such  property  due  on 
such  date,  and,  except  where  the  property  is  sold  subject 
to  incumbrances,  to  discharge  alt  incumbrances  onjthe 
property  then  existing. 

(2)  The  seller  shall  be  deemed  to  contract  with  the 
buyer  that  the  interest  which  the  seller  professes  to  trans- 
fer to  the  buyer  subsists  and  that  he  has  power  to  trans- 
fer  the  same  ; 
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provided  that,  ^here  the  sale  is  made  by  a  person  in  a 
fiduciary  character,  he  shall  be  deemed  to  contract  with 
the  buyer  that  the  seller  has  done  no  act  whereby 
the  property  is  incumbered  or  whereby  he  is  hindered 
from  transferring  it. 

The  benefit  of  the  contract  mentioned  in  this  rule 
shall  be  annexed  to,  and  shall  go  with,  the  interest  of  the 
transferee  as  such,  and  may  be  enforced  by  every  person 
in  whom  that  interest  is  for  the  whole  or  any  part  there- 
of from  time  to  time  vested. 

(3)  Where  the  whole  of  the  purchase-money  has  been 
paid  to  the  seller,  he  is  also  bound  to  deliver  to  the  buyer 
all  documents  of  title  relating  to  the  property  which  are 
in  the  seller^s  possession  or  power  : 

provided  that  (a),  where  the  seller  retains  any  part  of 
the  property  comprised  in  such  documents,  he  is  entitled 
to  retain  them  all,  and  {b\  where  the  whole  of  such  pro- 
perty is  sold  to  different  buyers,  the  buyer  of  the  lot  of 
greatest  value  is  entitled  to  such  documents.  But  in 
case  (a)  the  seller,  and  in  case  (b)  the  buyer  of  the  lot 
of  greatest  value,  is  bound,  upon  every  reasonable  request 
by  the  buyer,  or  by  any  of  the  other  buyers,  as  the  case 
may  be,  and  at  the  cost  of  the  person  making  the  request, 
to  produce  the  said  documents  and  furnish  such  true 
copies  thereof  or  extracts  therefrom  as  he  may  require  ; 
and  in  the  meantime,  the  seller,  or  the  buyer  of  the  lot 
of  greatest  value,  as  the  case  may  be,  shall  keep  the 
said  documents  safe,  uncancelled  and  undefaced,  unless 
prevented  from  so  doing  by  fire  or  other  inevitable 
accident : 

(4)  The  seller  is  entitled — 

(a)  to  the  rents  and  profits  of  the  property  till  the 
ownership  thereof  passes  to  the  buyer  ; 

(b)  where  the  ownership  of  the  property  has  passed 
to  the  buyer  before  payment  of  the  whole  of  the  pur-, 
chase-money,  to  a  charge  upon  the  property  in  the  hands 
of  the  buyer  for  the  amount  of  the  purchase-money,  or 
any  part  thereof  remaining  unpaid,  and  for  interest  QQ 
such  amount  pr  part 
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(5)  The  buyer  is  boimd— 

{a)  to  disclose  to  the  seller  any  fact  as  to  the  nature 
or  extent  of  the  seller^  interest  in  the  property  of  which 
the 'buyer  is  aware,  but  of  which  he  has  reason  to  believe 
that  the  seller  is  not  aware,  and  which  materially  in- 
•creases  the  value  of  such  interest ; 

{B)  to  pay  or  tender,  at  the  time  and  place  of  com*- 
pletii^  the  sale,  the  purchase-money  to  the  seller  or  such 
.person  as  be  directs  :  provided  that,  where  the  property 
IS  scW  free  from  incumbrances,  the  buyer  may  retain 
out  of  the  purchase-money  the  amount  of  any  incum- 
l>rances  on  the  property  existing  at  the  date  of  the  sale, 
and  shall  pay  the  amount  so  retained  to  the  persons 
•entitled  thereto  ; 

{c)  where  the  ownership  of  the  property  has  passed 
to  the  buyer,  to  bear  any  loss  arising  from  the  destruction, 
injury  or  decrease  in  value  of  the  property  not  caused 
t>y  the  seller ; 

(^  where  the  ownership  of  the  property  has  passed 
to  ithe  buyer,  as  between  himself  and  the  seller,  to  pay 
all  public  charges  and  rent  which  may  become  payable 
in  respect  of  the  property,  the  principal  moneys  due  on 
any  incumbrances  subject  to  which  the  property  is  sold, 
and  the  interest  thereon  afterwards  accruing  due. 

(6)  The  buyer  is  entitled — 

{a)  where  the  ownership  of  the  property  has  passed 
to  him,  to  the  benefit  of  any  improvement  in,  or  in- 
crease in  value  of,  the  property,  and  to  the  rents  and 
profits  thereof ; 

{b)  unless  he  has  improperly  declined  to  accept 
delivery  of  the  property,  to  a  charge  on  the  property,  as 
against  the  seller  and  all  persons  claiming  under  him 
with  notice  of  the  payment,  to  the  extent  of  the  seller's 
interest  in  the  property,  for  the  amount  of  any  purchase- 
money  properly  paid  by  the  buyer  in  anticipation 
of  the  delivery  and  for  interest  on  such  amount  ;  and, 
when  he  properly  declines  to  accept  the  delivery,  also 
for  the  earnest  ( if  any )  and  for  the  costs  ( if  any ) 
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awarded  to  him  of  a  suit  to  compel  specific  performance 
of  the  contract  or  to  obtain  a  decree  for  its  rescission. 

An  omission  to  make  such  disclosures  as  are  men- 
tioned in  this  section,  paragraph  (i),  clause  (a\  and 
paragraph  (5),  clause  (a),  is  fraudulent. 

55.    Where  two  properties  are  subject  to  a  common 
charge,  and  one  of  the  properties  is  sold. 
Sale  cone  of    the  buyer  is,  as.  against  the  seller,  in  the 
ZlJZfoZ    f.^f  ^"^f  «1  a  contract  to  the  contrary,  en- 
men  chaxTe.         titled  to  have  the  charge  satisfied  out  of 
"  *        the  other  property,  so  far  as  such  pro- 
perty will  extend. 

Discharge  of  Incumbrances  on  Sale. 

57.    {a)    Where  immoveable  property  subject  to  any 

l*rovi8ion  by    incumbrance,  whether  iumiediately  payable 

Conrt    for  in-    or  not,  is  sold  by  the  Court  or  in  execution 

cnmbrances  and    of  a  decree,  or  out   of  court,  the  Cpmt 

sale    freed    may,  if  it  thinks  fit,  on  the  application   of 

tkerefrom.  any  party  to  the  sale,   direct  or    allow 

pa3mient  into  court, 

(i)    in  case  of  an  annual  or  monthly  sum  charged  on 

the  property,  or  of  a  capital  sum  charged  on  a 

determinable  interest  in   the  property, — of  such 

amount  as,  when  invested  in    securities  of   the 

Government  of  India,  the  Court  considers  will  be 

sufScient,    by    means  of   the  interest  thereof;  to 

keep  down  or  otherwise  provide  for  that  charge, 

and 

(2)  in  any  other  case  of  a  capital  sum  charged  on 
the  property, — of  the  amount  sufficient  to  meet 
the  incumbrance  and  any  interest  due  thereon. 

But  in  either  case  there  shall  also  be  paid  into  court 
such  additional  amount  as  the  Court  considers  will  be 
sufficient  to  meet  the  contingency  of  further  costs,  ex- 
penses and  interest,  and  any  other  contingency,  except 
depreciation  of  investments,  not  exceeding  one-tenth  part 
of  the  original  amount  to  be  paid  in,  unless  the  Couirt 
for  special  reasons  (which  it  shall  record)  thinks  fit  to 
require  a  larger  additional  amount. 

18 
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(b)  Thereupon  the  Court  may,  if  it  thinks  fit,  and 
after  notice  to  the  incumbrancer,  unless  the  Court,  for 

.reasons  to  be  recorded  in  writing,  thinks  fit  to  dispense 
with  such  notice,  declare  the  property  to  be  freed  from 
the  incumbrance,  and  make  any  order  for  conveyance, 
or  vesting  order,  proper  for  giving  effect  to  the  sale,  and 
give  directions  for  the  retention  and  investment  of  the 
money  in  court. 

(c)  After  notice  served  on  the  persons  interested  in 
•  or  entitled  to  the  money  or  fund  in  court,  the  Court  may 
.  direct  payment  or  transfer  thereof  to  the  persons  entitled 

to  receive  or  give  a  discharge  for  the  same,  and  generally 
may  give  directions  respecting  the  application  or  dis- 
tribution of  the  capital  or  income  thereof. 

(d)  An  appeal  shall  lie  from  any  declaration,  order 
or  direction  under  this  section  as  if  the  same  were  a 
decree. 

(e)  In  this  section  "Court"  means  (i)  a  High  Court 
in  the  exercise  of  its  ordinary  or  extraordinary  original 
civil  jurisdiction,  (2)  the  Court  of  a  District  Judge  within 
the  local  limits  of  whose  jurisdiction  the  property  or  any 
part  thereof  is  situate,  (3)  any  other  Court  which  the 
Local  Government  may,  from  time  to  time,  by  notification 
in  the  official  Gazette,  declare  to  be  competent  to  exercise 
the  jurisdiction  conferred  by  this  section. 


CHAPTER  IV. 

'     Of  Mortgages  of  Immoveable  Property  and 

Charges. 

58.  (a)  A  mortgage  is  the  transfer  of  an  interest  in 
^  ^^    specific    immoveable    property    for    the 

„  '  Mortgfage, ''  purpose  of  securing  the  payment  of  money 
mortgagor       advanced  or  to  be  advanced  by  way  of 

ffwr*"  dXed      ^^^"»   ^^  existing  or  future  debt,  or   the 

^^  *     performance  of  an  engagement  which  may 

give  rise  to  a  pecuniary  liability. 
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The  transferor  is  called  a  mortgagor,  the  transferee 
a  inortgag:ee  ;  the  principal  money  and  interest  of  which 
payment  is  secured  for  the  time  being  are  called  the 
mortgage-money,  and  the  instrument  (if  any)  by  which 
the  transfer  is  effected  is  called  a  mortgage-deed. 

(b)  Where,  without  delivering  possession  c^  the 
mortgaged  property,  the  mortgagor  binds 

ample  mort-  himself  personally  to  pay  the  mortgage- 
***^'  money,  and  agrees,  expressly  or  impliedly,  > 

that,  in  the  event  of  his  failing  to  pay  according  to  his 
contract,  the  mortgagee  shall  have  a  right  to  cause  tl^ 
mortgaged  property  to  be  sold  and  the  proceeds  of  sale 
to  be  applied,  so  far  as  may  be  necessary,  in  payment 
of  the  mortgage-money,  the  transaction  is  called  a  simple 
mortgage  and  the  mortgagee  a  simple  mortgagee. 

Mortgage  by  /^\  where  the  mortgagor  ostensibly 
eo^nditional    sells  the  mortgaged  property- 

on  condition  that  on  default  of  payment  of  the  mort- 
gage-money on  a  certain  date  the  sale  shall  become 
absolute,  or 

on  condition  that  on  such  payment  being  made  the  sale 
shall  become  void,  or 

on  condition  that  on  such  payment  being  made  the 
buyer  shall  transfer  the  property  to  the  seller, 

the  transaction  is  called  a  mortgage  by  conditional  sale 
and  the  mortgagee  a  mortgagee  by  conditional  sale. 

(d)    Where  the  mortgagor  delivers  possession  of  thp 
TT«,fv.i,i4iia,.i,    "mortgaged  property  to  the  mortgagee,  and 
morteaw  authorises  him  to  retain   such  possession 

^^'  until    payment  of   the  mortgage-money, 

and  to  receive  the  rents  and  profits  accruing  from  the 
property  and  to  appropriate  them  in  lieu  of  interest,  ox 
in  payment  of  the  mortgage-money,  or  partly  in  lieu 
of  interest  and  partly  in  payment  of  the  mortgage-money, 
the  transaction  is  called  an  usufructuary  mortgage  and 
the  mortgagee  an  usufructuary  mortgagee. 
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{e)    Where  tb6  mort|fagor  binds  himself  to  re-pay 
the  mortgage-money  on  a  certain   date, 
c  ^  and  transfers  the  mortgaged  property  ab- 

"*^'  solutely  to  the  mortgagee,  but  subject  to  a 

proviso  that  he  will  re-transfer  it  to  the  mortgagor  upon 
payment  of  the  mortgage-money  as  agreed,  the  transac- 
tion is  called  an  English  mortgage. 

59.    Where  the  principal  money  secured  is  one  hundred 

rupees  or    upwards,  a  mortgage    can  be 

r;!j^   ?*?®    effected  only  by  a  registered  instniment 

MB^anee  s\ga^^  by  the  mortgagor  and  attested  by 

at  least  two  witnesses. 

Where  the  principal  money  secured  is  less  than  one 
hundred  rupees,  a  mortgage  may  be  effected  either  by 
an  instrument  signed  and  attested  as  aforesaid,  or  (except 
in.,  the  case  of  a  simple  mortgage)  by  delivery  of  the 
property; 

Nothing  in  this  section  shall  be  deemed  to  render 
invalid  mortgages  made  in  the  towns  of  Calcutta,  Madras, 
Bombay,  Karachi  and  Rangoon,  by  delivery  to  a  creditor 
or  his  agent  of  documents  of  title  to  immoveable 
property,. with  intent  to  create  a  security  thereon. 

Rights  and  Liabilities  of  Mortgagor, 

60.    At  any  time  after  the  principal  money  has  become 
_  .    ,  payable,    the  mortgagor  has  a  right,  on 

m^t«t«)T     to    P^y^^^"*  o^  tender,  at  a  proper  time  and 
rede^  place,  of  the  mortgage-mouey,  to  require 

the  mortgagee  {a)  to  deliver  the  mortgage- 
deed,  if  any,  to  the  mortgagor,  {b)  where  the  mortgagee 
is  m  possession  of  the  mortgaged  property,  to  deliver 
possession  thereof  to  the  mortgagor,  and  (c)  at  the  cost 
of  the  mortgagor  either  to  re-transfer  the  mortgaged  pro- 
perty to  him  or  to  such  third  person  as  he  may  direct, 
or  to  execute  and  (where  the  mortgage  has  been  effected 
by  a  registered  instrument^  to  have  registered  an  ac- 
knowledgment in  writing  that  any  right  in  derogation 
of- his  interest  transferred  to  the  mortgagee  has  been 
extinguished  : 
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Provided  that  the  right  confierred  by  this  section  has 
not  been  extinguished  by  act  of  the  parties  or  by  order 
of  a  Court 

The  right  conferred  by  this  section  is  called  a  right 
to  redeem,  and  a  suit  to  enforce  it  is  called  a  suit  for 
redemption. 

Nothing  in  this  section  shall  be  deemed  to  render 
invalid  any  provision  to  the  effect  that,  if  the  time  fixed 
for  payment  of  the  principal  money  has  been  allowed 
to  pass  or  no  such  time  has  been  fixed,  the  mortgagee 
shall  be  entitled  to  reasonable  notice  before  payment  or 
tender  of  such  money. 

Nothing  in  this  section  shall  entitle  a  person  interested 

in  a  share  only  of  the  mortgaged  property 

Eedemptionof    j^,  redeem  his  own  share  only,  on  payment 

mo^tffTeea    ^^  ^  proportionate  part    of  the  amount 

property.  remaining  due  on  the  mortgage,  except 

where  a  mortgagee,  or,  if  there  are  more 

mortgagees  than  one,  all  such  mortgagees,  has  or  have 

acquired,  in  whole  or  in  part,  the  share  of  a  mortgagor. 

61.    A    mortgagor     seeking     to     redeem    any     one 

mortgage  shall,  in  the  absence  of  a  con- 

Eight     to    ^j..^^j  ^^^  ^jjg  contrary,  be  entitled  to  do  so 

redeem   one  of       -^i.     .  .  •"  j  j 

two    properties    without  paymg  any  money  due  under  any 

separately    separate  mortgage   made  by  hmi,  or  by 

mortgaged.  ^^Y  Person  through  whom  he  claims,  on 

property  other  than  that  comprised  in  the 

mortgage  which  he  seeks  to  redeem. 

Illustration^ 

A,  the  owner  of  farms  Z  and  Y,  mortgages  Z  to  B  for  Rs.  1,000. 

A  afterwards  mcrtgages  Y  to  B  for  Rs.  1,000,  making  no  stipulation 

as  to  any  additional  change  on  Z.    A  may  institute  a  suit  for  the 

redemption  of  the  mortgage  on  Z  alone. 

Right  of  usu-  52.  In  the  case  of  a  usufructuary 
^7t7r^^r  "^"rt^^g^'  t^^  mortgagor  has  a  right  to 
D^ession  recover  possession  of  the  property — 

{a)  where  the  mortgagee  is  authorized  to  pay  himself 
the  mortgage-money  from  the  rents  and  profits  of  the 
property, — when  such  money  is  paid  ; 
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(A)  where  the  mortgagee  is  authorized  to  pay  himself 
from  such  rents  and  profits  the  interest  of  the  principal 
jQoney,— when  the  term  (if  any),  prescribed  for  the 
payment  of  the  mortgage-money  has  expired  and  the 
mortgagor  pays  or  tenders  to  the  mortgagee  the  principal 
money  or  deposits  it  in  court  as  hereinafter  provided. 

63.  Where  mortgaged  property  in  possession  of  the 
mortgagee  has,  during  the  continuance  of 

Acceasion  to  ^jj^  mortgage,  received  any  accession,  the 
mortgaged  pro-  mortgagor,  upon  redemption,  shall,  in  the 
1*"^'  absence  of  a  contract  to  the  contrary,  be 

entitled  as  against  the  mortgagee  to  such  accession. 

Where  such  accession  haJs  been  acquired  at  the  expense 
of    the    mortgagee,    and  is    capable    of 

Accession  ac-  separate  possession  or  enjoyment  without 
^rte^S  detriment  to  the  principal  property,  the 
^CTsto  ^^  mortgagor  desiring  to  take  the  accession 
^'  must  pay  to  the  mortgagee  the  expense 

of  aa]^uiring  it.  If  such  separate  possession  or  enjoy- 
ment IS  not  possible,  the  accession  must  be  delivered 
vnth  the  property,  the  mortgagor  being  liable,  in  the 
case  of  an  acquisition  necessary  to  preserve  the  property 
from  destruction,  forfeiture  or  sale,  or  made  with  his 
assent,  to  pay  the  proper  cost  thereof,  as  an  addition  to 
the  principal  money,  at  the  same  rate  of  interest. 

In  the  case  last  mentioned  the  profits,  if  any,  aris- 
ing from  the  accession  shall  be  credited  to  the  mort- 
gagor. 

Where  the  mortgage  is  usufructuary  and  the  accession 
has  been  acquired  at  the  expense  of  the  mortgagee,  the 
profits,  if  any,  arising  from  the  accession  shall,  in  the 
absence  of  a  contract  to  the  contrary,  be  set  off  against 
interest,  if  any,  payable  on  the  money  so  expended. 

64.    Where  the  mortgaged  property  is  a  lease  for  a 

Ea  owal    f    *^^"^  ^^  years,  and  the  mortgagee  obtains 

0  rt  gaffe  d    *  renewal  of  the  lease,  the  mortgagor,  upon 

J^    ^    ^         redemption,  shall,  in  the    absence  of  a 

contract  by  him  to  the  contrary,  have  the 

benefit  of  the  new  lease. 
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Implied  con-  65.  In  the  absence  of  a  contract  to  the 
tracts  by  mort-  contrary,  the  mortgagor  shall  be  deemed 
S^oT.  to  contract  with  the  mortgagee, 

(a)  that  the  interest  which  the  mortgagor  professes  to 
transfer  to  the  mortgagee  subsists,  and  that  the  mortgagor 
has  power  to  transfer  the  same  ; 

(b)  that  the  mortgagor  will  defend,  or,  if  the  mort- 
gagee be  in  possession  of  the  mortgaged  property,  enable 
him  to  defend,  the  mortgagor's  title  thereto  ; 

(c)  that  the  mortgagor  will,  so  long  as  the  mortgagee 
is  not  in  possession  of  the  mortgaged  property,  pay  all 
public  charges  accruing  due  in  respect  of  the  property  ; 

(d)  and,  where  the  mortgaged  property  is  a  lease  foij 
a  term  of  years,  that  the  rent  payable  under  the  lease;' 
the  conditions  contained  therein,  and  the  contracts 
binding  on  the  lessee  have  been  paid,  performed  and 
observed  down  to  the  commencement  of  the  mortgage ; 
and  that  the  mortgagor  will,  so  long  as  the  security  exists 
and  the  mortgagee  is  not  in  possession  of  the  mortgaged 
property,  pay  the  rent  reserved  by  the  lease,  or,  if  the 
lease  be  renewed,  the  renewed  lease,  perform  the  conditions 
contained  therein  and  observe  the  contracts  binding  on 
the  lessee,  and  indemnify  the  mortgagee  against  all  claims 
sustained  by  reason  of  the  non-payment  of  the  said  rent 
or  the  non-performance  or  non-observance  of  the  said 
conditions  and  contracts ; 

(e)  and,  where  the  mortgage  is  a  second  or  subse- 
quent incumbrance  on  the  property,  that  the  mortgagor, 
will  pay  the  interest  from  time  to  time  accruing  due  on  each 
prior  incumbrance  as  and  when  it  becomes  due,  and  will  at 
the  proper  time  discharge  the  principal  money  due  on 
such  prior  incumbrance. 

Nothing  in  clause  (c\  or  in  clause  (</),  so  far  as  it  re- 
lates to  the  payment  of  future  rent,  applies  in  the  case  of 
an  usufructuary  mortgage.  *  ' 

The  benefit  of  the  contracts  mentioned  in  this  section 
shall  be  annexed  to  and  shall  go  with  the  interest  of  the 
mortgagee  as  such,  and  may  be  enforced  by  every  person 
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in  "whdm  that  interest  is  for  the  whole  or  any  part  there- 
oC  from  time  to  time  vested. 

66.  A  mortgagor  in  possession  of  the  mortgaged 
w  f  V  ^  property  is  not  liable  to  the  mortgagee 
ct^rmi^sea-  ^^^  allowing  the  property  to  deteriorate  ; 
McS^  "    ^"*  ^^  "^^^s^  "^*  commit  any  act  which  is 

destructive  or  permanently  injurious  there- 
to, if  the  security  is  insufficient  or  will  be  rendered 
itisufficient  by  such  act. 

Explanation, — A  security  is  insufficient  within  the  mean- 
ing of  this  section  unless  the  value  of  the  ujortgaged 
prdperty  exceeds  by  one-third,  or,  if  consisting  of  build- 
ings, exceeds  by  one-half,  the  amount  for  the  time  being 
due  on  the  mortgage. 

Rights  and  Liabilities  of  Mortgagee. 

67.  In  the  absence  of  a  contract  to  the  contrary,  the 
_.  ,   .   -         mortgagee  has,  at  anytime  after  the  mort- 

Aos^BM&St  gage-m(^ney  has  become  payable  to  him, 
and  before  a  decree  has  been  made  for 
the  redemption  of  the  mortgaged  property,  or  the  mort- 
gage-money has  been  paid  or  deposited  as  hei  eiuafter 
provided,  a  right  to  obtain  from  the  Court  an  order  that 
the  mortgagor  shall  be  absolutely  debarred  of  his  right 
to  redeem  tlie  property,  or  an  order  that  the  property 
be  sold. 

A  suit  to  obtain  an  order  that  a  mortgagor  shall 
be  absolutely  debarred  of  his  right  to  redeem  the  mort- 
gaged property  is  called  a  suit  for  foreclosure. 

Nothing  in  this  section  shall  be  deemed — 

(a)  to  authorize  a  simple  mortgagee  as  such  to 
institute  a  suit  for  foreclosurfe,  or  an  usufructuary  mort- 
gagee as  such  to  institute  a  suit  for  foreclosure  or  sale. 
Or  a  mortgagee  by  conditional  sale  as  such  to  institute  a 
Suit  for  sale  ;  or 

(fi)  to  authorize  a  mortgagor  who  holds  the  mort- 
gagee's rights  as  his  trustee  or  legal  representative, 
and  who  may  sue  for  a  sale  of  the  property,  to  institute 
a  stilt  fbr  foreclosure  ;  or 
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(c)  to  authorize  the  mortgagee  of  a  railway,  canal 
or  other  work  in  the  maintenance  of  which  the  public 
are  interested,  to  institute  a  suit  for  foreclosure  or 
sale  ;  or 

{d)  to  authorize  a  person  interested  in  part  only 
of  the  mortgage-money  to  institute  a  suit  relating  only 
to  a  corresponding  part  of  the  mortgaged  property, 
unless  the  mortgagees  have,  with  the  consent  of  the 
mortgagor,  severed  their  interests  under  the  mortgage. 

Eight  to  sue  68.  The  mortgagee  has  a  right  to  sue 
for  mortgage-  the  mortgagor  for  the  mortgage-money 
moii'iy.  in  the  following  cases  only  ; — 

{a)  where  the  mortgagor  binds  himself  to  repay  the 
same : 

{b)  where  the  mortgagee  is  deprived  of  the  whole 
or  part  of  his  security  by  or  in  consequence  of  the 
wrongful  act  or  default  of  the  mortgagor  : 

(c)  where,  the  mortgagee  being  entitled  to  posses- 
sion of  the  property,  the  mortgagor  fails  to  deliver 
the  same  to  him,  or  to  secure  the  possession  thereof 
to  him  without  disturbance  by  the  mortgagor  or  any 
other  person. 

Where,  by  any  cause  other  than  the  wrongful  act 
or  default  of  the  mortgagor  or  mortgagee,  the  mort- 
gaged propel  ty  has  been  wholly  or  partially  destroyed, 
or  the  security  is  rendered  insufficient  as  defined  in 
section  sixty-six,  the  mortgagee  may  require  the  mort- 
gagor to  give  him  within  a  reasonable  time  another 
sufficient  security  for  his  debt,  and,  if  the  mortgagor 
fails  so  to  do,  may  sue  him  for  the  mortgage-money. 

69.    A  power  conferred  by  the  mortgage-deed  on  the 
mortgagee,  or  on  any  person  on  his  behalf. 


Power  of  sale 
when  valid. 


to  sell  or  concur  in  selling,  in  default  of 
payment  of  the  mortgage-money,  the 
mortgaged  property,  or  any  part  thereof,  without  the 
intervention  of  the  Court,  is  valid  in  the  following  cases 
*  and  in  no  others  (namely) — 

*  See  Sec.  5,  Act  III  of  1885. 
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(a)  where  the  mortgage  is  an  English  mortgage,  and 
neither  the  mortgagor  nor  the  mortgagee  is  a  Hindu, 
Muhaifimadan  or  Buddhist,*  or  a  member  of  any  other 
race,  sect,  tribe  or  class  from  time  to  time  specified  in 
this  behalf  by  the  Local  Government,  with  the  previous 
:sanction  of  the  Governor  General  in  Council,  in  the 
local  official  Gazette. 

(b)  where  the  mortgagee  is  the  Secretary  of  State 
for  India  in  Council ; 

(c)  where  the  mortgaged  property  or  any  part  thereof 
is  situate  within  the  towns  of  Calcutta,  Madras,  Bombay, 
Karachi  or  Rangoon. 

But  no  such  power  shall  be  exercised  unless  and  until— 

^i)  notice  in  writing  requiring  payment  of  the 
principal  money  has  been  served  on  the  mortgagor,  or 
on  one  of  several  mortgagors,  and  default  has  been  made 
in  payment  of  the  principal  money,  or  of  part  thereof, 
for  three  months  after  such  service  ;  or 

(2)  some  interest  under  the  mortgage  amounting  at 
least  to  five  hundred  rupees  is  in  arrear  and  unpaid  for 
three  months  after  becoming  due. 

When  a  sale  has  been  made  in  professed  exercise  of 
such  a  power,  the  title  of  the  purchaser  shall  not 
he  impeachable  on  the  ground  that  no  case  had 
arisen  to  authorise  the  sale,  or  that  due  notice  was  not 
given,  or  that  the  power  was  otherwise  improperly  or 
irregularly  exercised ;  but  any  person  damnified  by  an 
unauthorised,  or  improper,  or  irregular  exercise  of  the 
power  shall,  have  his  remedy  in  damages  against  the 
person  exercising  the  power. 

The  money  which  js  received  by  the  mortgagee,  arising 
from  the  sale,  after  discharge  of  prior  incumbrances,  if 
any,  to  which  the  sale  is  not  made  subject,  or  after  pay- 
ment into  court  under  section  fifty-seven  of  a  sum  to 
meet  any  prior  incumbrance,  shall,  in  the  absence  of 
^  contract  to  the  contrary,  be  held  by  him  in  trust  to  be 

♦  5ee  Sec.  5,  Act  III  of  1885. 
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applied  by  him,  first,  in  payment  of  all  costs,  charges 
and  expenses  properly  incurred  by  him  as  incident  to 
the  sale  or  any  attempted  sale  ;  and,  secondly,  in  dis- 
charge of  the  mortgage-money  and  costs  and  other 
money,  if  any,  due  under  the  mortgage  ;  and  the  residue 
of  the  money  so  received  shall  be  paid  to  the  person 
entitled  to  the  mortgaged  property  or  authorized  to  give 
receipts  for  the  proceeds  of  the  sale  thereof. 

Nothing  in  the  former  part  of  this  section  applies  to 
powers  conferred  before  this  Act  comes  into  force. 

The  powers  and  provisions  contained  in  sections  six 
to  nineteen  (both  inclusive)  of  the  Trustees  and  Mort- 
gagees' Powers  Act,  1866,  shall  be  deemed  to  apply  to 
English  Mortgages,  wherever  in  British  India  the 
mortgaged  property  may  be  situate,  when  neither  the 
mortgagor  nor  the  mortgagee  is  a  Hindu,  Muhammadan 
or  Buddhist,  *  or  a  member  of  any  other  race,  sect, 
tribe  or  class  from  time  to  time  specified  in  this  behalf  by 
the  Local  Government,  with  the  previous  sanction  of  t  he 
Governor  General  in  Council,  in  the  local  official  Gazette. 

70.  If,  after  the  date  of  a  mortgage,  any  accession 
.is  made  to  the  mortgaged  property,  the 

Accession  to  mortgagee,  in  the  absence  of  a  contract 
Mopertv.*  *°  ^^^  contrary,  shall,  for  the  purposes  of 

F   P«  J'  jjjg  security,  be  entitled  to  such  accession. 

Illustrations, 

{a.)  A  mortgages  to  B  a  certain  field  bordering  on  a  river. 
The  field  is  increased  by  alluvion.  For  the  purposes  of  his  security, 
B  is  entitled  to  the  increajse. 

{b)  A  mortgages  a  certain  plot  of  building  land  to  B  and 
afterwards  erects  a  house  on  the  plot.  For  the  purposes  of  his 
security,  B  is  entitled  to  the  house  as  well  as  the  plot. 

71.  When  the  mortgaged  property  is  a  lease  for  a 

term  of  years,  and  the  mortgagor  obtains 
moTtffaeed  ^  renewal  of  the  lease,  the  mortgagee,  in 
lease  ^^^   absence  of  a  contract  to  the  contrary, 

shall,  for  the  purposes  of  the  security,  be 
entitled  to  the  new  lease. 

*  See  Sec.  5,    Act  III.  of  1885. 
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H'  ht  f       ^^*    ^^^'^J  during  the  continuance  of 
Aortralee  in    *^^  mortgage,  the  mortgagee  takes  posses- 
possession.  ^^^"  ^^  '^®  mortgaged  property,  he  may 
*  spend  such  money  as  is  necessary — 

(a)  for  the  due  management  of  the  property  and  the 
collection  of  the  rents  and  profits  thereof  ; 

(b)  for  its  preservation  from  destruction,  forfeiture  or 
sale  ; 

(c)  for  supporting  the  mortgagor's  title  to  the  property  ; 

(d)  for  making  his  own  title  thereto  good  against  the 
mortgagor  ;  and 

(e)  when  the  mortgaged  property  is  a  renewable  lease> 
hold,  for  the  renewal  of  the  lease  ; 

and  may,  in  the  absence  of  a  contract  to  the  contrary, 
add  such  money  to  the  principal  money,  at  the  rate  of 
interest  payable  on  the  principal,  and,  where  no  such  rate 
is  fixed,  at  the  rate  of  nine  per  cent,  per  annum. 

Where  the  property  is  by  its  nature  insurable,  the 
mortgagee  may  also,  in  the  absence  of  a  contract  to  the 
contrary,  insure  and  keep  insured  against  loss  or  damage 
by  fire  the  whole  or  any  part  of  such  property  ;  and  the 
premiums  paid  for  any  such  insurance  shall  be  a  charge 
on  the  mortgaged  property,  in  addition  to  the  principal 
money,  with  the  same  priority  and  with  interest  at  the 
same  rate.  But  the  amount  of  such  insurance  shall  not 
exceed  the  amount  specified  in  this  behalf  in  the  mort- 
gage-deed or  ( if  no  such  amount  is  therein  specified  ) 
two-thirds  of  the  amount  that  would  be  required  in  case 
of  total  destruction  to  reinstate  the  property  insured. 

Nothing  in  this  section  shall  be  deemed  to  authorize 
the  mortgagee  to  insure  when  an  insurance  of  the  pro- 
perty is  kept  up  by  or  on  behalf  of  the  mortgagor  to  the 
kmount  in  which  the  mortgagee  is  hereby  authorized  to 
insure. 
73.  Where  mortgaged  property  is  sold  through  failure 
p  to  pay  arrears  of  revenue  or  rent  due  in 

proSof  re^    '^'Pl^^  ^^^'^?^»  the  mortgagee  has  a  charge 
^irae-salfi  °"  surplus,   if  any,   of  the  proceeds, 

after  payment  thereout  of  the  said  arrears, 
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for  the  amount  remaining  due  on  the  mortgage,  unless 
the  sale  has  been  occasioned  by  some  default  on  his  part 

74.  Any  second  or  other  subsequent  mortgagee  may, 

at  any  time  after  the  amount  due  on  the 
Si?}it  of  sub-    ^^^^  PJ.JQJ.  mortgage  has  become  payable^ 

S^^top'^yoff  ^^"^^"^  ^"^^  amount  to  the  next  prior 
S  mortga-  mortgagee,  and  such  mortgagee  is  bound 
gee.  to  accept  such  tender  and  to  give  a  re- 

ceipt for  such  amoimt ;  and  (subject  to 
the  provisions  of  the  law  for  the  time  being  in  fbrce 
regulating  the  registration  of  docimients)  the  subsequent 
mortgagee  shall,  on  obtaining  such  receipt,  acquire,  in 
respect  of  the  property,  all  the  rights  and  powers  of 
the  mortgagee,  as  such,  to  whom  he  has  made  such 
tender,    . 

75.  Every  second  or  other  subsequent  mortgagee  has^ 

so  far  as  regards  redemption,  foreclosure 
meg^  ort-  ^^  ^^^^  of  the  mortgaged  property,  the 
eacee^^aSinst  ^^"^^  rights  against  the  prior  mortgagee 
prior  and  sub-  ^^  mortgagees  as  his  mortgagor  has 
wquent  mort-  against  such  prior  mortgagee  or  mort- 
gagees, gagees,  and  the  same  rights  against  the 

subsequent  mortgagees  (if  any)  as  he  has 
against  his  mortgagor. 

Liabilities  of  76.  Wheuj  during  the  continuance  of 
mortgagree  i  n  the  mortgage,  the  mortgagee  takes  posses- 
possession.  siQij  q{  i^ge  mortgaged  property, — 

(a)  he  miist  manage  the  property  as  a  person  of  or- 
dinary prudence  would  manage  it  if  it  were  his  own  ; 

{b)  he  must  use  his  best  endeavours  to  collect  the 
rents  and  profits  thereof  ; 

(c)  he  must,  in  the  absence  of  a  contract  to  the 
contrary,  out  of  the  income  of  the  property,  pay  the 
Government-revenue,  all  other  charges  of  a  public  nature 
accruing  due  in  respect  thereof  during  such  possession 
and  any  arrears  of  rent  in  default  of  payment  of  which 
the  property  may  be  smnmarily  sold  ; 
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{d)  he  must,  in  the  absence  of  a  contract'  to  the 
contrary,  make  such  necessary  repairs  of  the  property  as 
he  can  pay  for  out  of  the  rents  and  profits  thereof  after 
deducting  from  such  rents  and  profits  the  pkyments 
mentioned  in  clause  (c)  and  the  interest  on  the  principal 
money  ; 

(e)  he  must  not  commit  any  act  which  is  destructive 
or  permanently  injurious  to  the  property  ; 

(/)  where  he  has  insured  the  whole  or  any  part  of  the 
property  against  loss  or  damage  by  fire,  he  must,  in  case 
of  such  loss  or  damage,  apply  any  money  which  he 
actually  receives  under  the  policy,  or  so  much  thereof  as 
may  be  necessary,  in  reinstating  the  property,  or,  if  the 
mortgagor  so  directs,  in  reduction  or  discharge  of  the 
mortgage-money ; 

(g)  he  must  keep  clear,  full  and  accurate  accounts  of 
all  sums  received  and  spent  by  him  as  mortgagee,  and,  • 
at  any  time  during  the  continuance  of  the  mortgage, 
give  the  mortgagor,  at  his  request  and  cost,  true  copies 
of  such  accounts  and  of  the  vouchers  by  which  they  are 
supported ; 

(h)  his  receipts  from  the  mortgaged  property,  or, 
where  such  property  is  personally  occupied  by  him,  a  fair 
occupation-rent  in  respect  thereof,  shall,  after  deducting 
the  expenses  mentioned  in  clauses  (c)  and  (d)^  and 
interest  thereon,  be  debited  against  him  in  reduction  of 
the  amount  (if  any)  from  time  to  time  due  to  him  on 
account  of  interest  on  the  mortgage-money  and,  so  far  as 
such  receipts  exceed  any  interest  due,  in  reduction  or 
discharge  of  the  mortgage-money ;  the  surplus,  if  any, 
shall  be  paid  to  the  mortgagor ; 

{{)  when  the  mortgagor  tenders,  or  deposits  in  manner 
hereinafter  provided,  the  amount  for  the  time  being  due 
on  the  mortgage,  the  mortgagee  must,  notwithstanding 
the  provisions  in  the  other  clauses  of  this  section, 
account  for  his  gross  receipts  from  the  mortgaged 
property  from  the  date  of  the  tender  or  from  the  earliest 
time  when  he  could  take  such  amount  out  of  court,  as 
as  the  case  may  be. 
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if  the  mortgagee  fail  to  perform  any  of  the  duties 

imposed  upon  him  by  this    section,  he 

LoM  occMioiied    ^^^       when  accounts  are  taken  in  pursuance 

by  his  default.      ^^  ^  ^^^^^  ^^^^  ^^^^^  ^^^^  chapter,  be 

debited  with  the  loss,  if  any,  occasioned  by  such  failure. 

77.  Nothing  in  section  seventy-six,   clauses   {b\  {d)^ 

{s)  ^"^  Wt  applies  to  cases  where  there 
Beceipts  m  jg  ^  contract  between  the  mortgagee  and 
lieu  of  interest.  ^^^  mortgagor  that  the  receipts  from  the 
mortgaged  property  shall,  so  long  as  the  mortgagee  is  in 
possession  of  the  property,  be  taken  in  lieu  of  interest  on 
the  principal  money,  or  in  lieu  of  such  interest  and 
defined  portions  of  the  principal. 
Priority, 

78.  Where,  through  the  fraud,  misrepresentation  or 

gross  neglect  of  a  prior  mortgagee,  another 

Postponement    person    has    been    induced    to    advance 

of  prior  mort-    ^jo^ey  on  the  security  of  the  mortgaged 

^^^'  property,  the  prior  mortgagee  shall   be 

postponed  to  the  subsequent  mortgagee. 

79.  If  a  mortgage  made  to  secure  future  advances, 

the  performance  of  an  engagement  or  the 

Mortgage    to    balance  of  a  running  account,  expresses 

Hn"   amo^t    ^^^  maximum  to  be  secured  thereby,  a 

when  maximum    subsequent  mortgage  of  the  same  property 

is  expressed.         shall,  if  made   with  notice  of  the  pnor 

mortgage,  be  postponed  to  the  prior  mort- 
gage in  respect  of  all  advances  or  debits  not  exceeding 
the  maximum,  though  made  or  allowed  with  notice  of  the 
subsequent  mortgage. 

Illustration* 

A  mortgages  Sultdnpur  to  his  bankers,  B  &Co.,  to  secure  the 
balance  of  his  account  with  them  to  the  extent  of  Rs.  10,000.  A 
then  mortgages  Sultdnpur  to  C,  to  secure  Rs.  10,000,  C  having 
notice  of  the  mortgage  to  B  &  Co. ,  and  C  gives  notice  to  B  &  Co. 
of  the  second  mortgage.  At  the  date  of  the  second  mortgage,  the 
balance  due  to  B  &  Co.  does  not  exceed  Rs.  5,000.  B  &  Co. 
subsequendy  advance  to  A  sums  making  the  balance  of  the  account 
.  against  him  exceed  the'sum  of  Rs.  10,000.  B  &  Co.  are  entitled, 
to  the  extent  of  Rs.  10,000,  to  priority  over  C. 
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80.  No    mortgagee   paying   off  a  prior   mortgage, 
„   , .       ,        whether  with    or    without    notice  of    an 

liahed    ^  intermediate  mortgage,  shall  thereby  ac- 

quire any  priority  in  respect  of  his  original 
security.  And,  except  in  tlie  case  provided  for  by  section 
seventy-nine,  no  mortgagee  making  a  subsequent  advance 
to  the  mortgagor,  whether  with  or  without  notice  of  an 
intermediate  mortgage,  shall  thereby  acquire  any  priori- 
ty in  respect  of  his  security  for  such  subsequent  advance. 

Marshalling  and  Contribution* 

81.  If  the  owner  of  two  properties  mortgages  them 

both  to  one  person  and  then  mortgages 
secMmw  ^"®  ^^  *^^  properties  to  another  person 

who  has  not  notice  ol  the  former  mort- 
gage, the  second  mortagagee  is,  in  the  absence  of  a 
contract  to  the  contrary,  entitled  to  have  the  debt  of 
the  first  mortgagee  satisfied  out  of  the  property  not 
mortgaged  to  the  second  mortgagee  so  far  as  such 
property  will  extend,  but  not  so  as  to  prejudice  the 
rights  of  the  first  mortgagee  or  of  any  other  person 
having  acquired  for  valuable  consideration  an  interest 
in  either  propeity. 

82.  Where  several  properties,    whether  of    one  or 
«    4.  v  *•    i.      several  owners,  are  mortgaged  to  secure 

SSXbt!    7''  debt    such    properties  ^re,    in  the 
*  *  absence  of  a  contract    to  the   contrary, 

liable  to  contribiite  rateably  to  the  debt  secured  by  the 
mortgage,  after  deducting  from  the  value  of  each  pro- 
perty the  amount  of  any  other  incumbrance  to  which 
it  is  subject  at  the  dale  of  the  n^ortgage. 

Where,  of  two  properties  belonging  to  the  same  owner, 
one  is  mortgaged  to  secure  one  debt  and  then  both 
are  mortgaged  to  secure  another  debt,  and  the  former 
debt  is  paid  out  of  the  former  property,  each  property 
is,  in  the  absence  of  a  contract  to  the  contrary,  liable 
to  contribute  rateably  to  the  latter  debt  after  deducting 
the  amount  of  the  former  debt  from  the  value  of  the 
property  out  of  which  it  has  been  paid. 
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Nothing  in  this  section  applies  to  a  property  liable 
tinder  section  eighty-one  to  the  <^m  of  the  second 
mortgagee. 

Deposit  in  Court 

•83.    At  any  time  after  the  principal  money  has  be-* 
come   payable    and    before    a   suit   for 
rower  to    redemption  of  the  mortgaged  property  is 
*^:rS«f-    ""^'^^   the    mortgagorror  ^nfolher 
mortgage.  person  entitled  to  institute  such  suit,  may 

deposit,  in  any  court  in  which  he  might 
have  instituted  such  suit,  to  the  account  of  the  mort- 
gagee, the  amount  remaining  due  on  the  mortgage. 

The  Court  shall  thereupon    cause  written  notice  of 
the  deposit  to  be  served  on  the  mort- 
Bight  w  money    gagee,  and  the  mortgagee  may,  on  prescnt- 
nwrtffaeJr  *"^  *  petition  (verified  in  manner  prescrib- 

^  ^   '  edby  law  for  the  verification  of  plaints) 

stating  the  amount  then  due  on  the  mortgage,  and  his 
willingness  to  accept  the  money  so  deposited  in  full 
discharge  of  such  amount,  and  on  depositing  in  the  same 
court  the  mortgage-deed  if  then  in  his  possession  or 
power,  apply  for  and  receive  the  money,  and  the  mort- 
gage-deed so  deposited  shall  be  delivered  to  the  mort- 
gagor or  such  other  person  as  aforesaid, 

84.  When  the  mortgagor  or  such  other  person  as  afore- 
said  has    tendered  or  deposited  in  tourt 
•  te    L  ^^^^^    section    eighty-three    the  amount 

interest.  remaining  due  on    the   mortgage,  inter- 

est on  the  principal  money  shall  cease  from  the  date 
of  the  tender  or  as  soon  as  the  mortgagor  or  such 
other  person  as  aforesaid  has  done  all  that  has  to  be 
done  by  him  to  enable  the  mortgagee  to  take  such 
amount  out  of  court,  as  the  case  may  he. 

Nothing  in  this  section  or  in  section  eighty-three 
shall  be  deemed  to  deprive  the  mortgagee  of  his  right 
to  interest  when  there  exists  a  contract  that  he  shall 
be  entitled  to  reasonable  notice  before  payment  or 
tender  of  the  mortgage-money. 
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Suits  for  Foreclosure^  Sale  or  Redemption, 

85.  Subject  to  the  provisions  of  the  Code  of  Civil 

Procedure,  section  437,  all  persons  having 
Parties  to  snits    ^^  interest  in  the  property  comprised  in 
for  foreclosure,    a  mortgage  must  be  joined  as  parties  to 
dffliiirfiion     '*'    ^^y  ^"^*  under  this  chapter  relating  to 
^  such  mortgage  :    Provided  that  the  plain- 

tiff has  notice  of  such  interest. 

Foreclosure  and  Sale, 

86.  In  a  suit  for  foreclosure,  if  the  plaintiff  succeeds,  the 
.  Court  shall  make  a  decree,  ordering  that 

Decree  m  fore-  ^^  account  be  taken  of  what  will  be  due 
cioBure-smt.  to  the  plaintiff  for  principal  and  interest 
on  the  mortgage,  and  for  his  costs  of  the  suit,  if  any, 
awarded  to  him,  on  the  day  next  hereinafter  referred  to, 
or  declaring  the  amount  so  due  at  the  date  of  such 
decree, 

and  ordering  that,  upon  the  defendant  paying  to  the 
plaintiff  or  into  court  the  amount  so  due,  or  a  day  within 
six  months  from  the  date  of  declaring  in  court  the  amount 
so  due,  to  be  fixed  by  the  Court,  the  plaintiff  shall  deliver 
up  to  the  defendant,  or  to  such  person  as  he  appoints,  all 
documents  in  his  possession  or  power  relating  to  the 
mortgaged  property,  and  shall  transfer  the  property  to 
the  defendant  free  from  all  incumbrances  created  by  the 
plaintiff  or  any  person  claiming  under  him,  or,  where 
the  plaintiff  claims  by  derived  title,  by  those  under  whom 
he  claims  ;  and  shall,  if  necessary,  put  the  defendant  into 
possession  of  the  property  ;  but 

that,  if  the  payment  is  not  made  on  or  before  the  day 
to  be  fixed  by  the  Court,  the  defendant  shall  be  absolutely 
debarred  of  all  right  to  redeem  the  property. 

Zj^    If  payment  is  made  of  such  amount  and  of  such 

-.      .       .      subsequent  costs    as    are   mentioned    in 

cJe^f^^eit    section  ninety-four,  the  defendant  shall  (if 

ofamountdue     necessary  )  be  put  into  possession  of  the 

mortgaged  property. 
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If  such  payment  is  not  so  made,  the  f^iiitiff  mav  a]^ply 
Ord  b  1  t«  ^^  ^^®  Court  for  an  order  that  the  derendant 
f  Ji  ft!^u!^  Jl  *^d  *11  persons  claiming  through  or  under 
loriorecioswe.  j^j^  ^  debarred  absolulely  of  all  right  to 
redeem  the  mortgaged  property,  and  the  Court  shall 
then  pass  such  order,  and  may,  if  necessary,  deliver 
possession  of  the  property  to  the  plaintiff: 

Provided  that  the  Court  may,  upon  good  cause  shewn, 
and  upon  such  terms,  if  any,  as  it  thinks 

larwTthiifl  ^^'    ^*»  ^^^^  **"^®  ^^  '*°*^  postpone  the  day 
^^  appointed  for  such  payment. 

On  the  passing  of  an  order  under  the  second  paragraph, 
of  this  section  the  debt  secured  by  the  mortgage  shall  be 
deemed  to  be  discharged. 

In  the  Code  of  Civil  Procedure,  schedule  IV,  No. 
129,  for  the  words  "  Final  decree,  "  the  words  "  Decree 
absolute  "  shall  be  substituted. 

88.  In  a  suit  for  sale,  if  the  plaintiff  succeeds,  thQ 
Court  shall  pass  a  decree  to  the  effect 
^"•®  ^^^  mentioned  in  the  first  and  second  para- 
graphs  of  section  eighty-six,  and  also 
ordering  that,  in  default  of  the  defendant  paying  as 
therein  mentioned,  the  mortgaged  property  or  a  sufficient 
part  thereof  be  sold,  and  that  the  proceeds  of  the  sale 
(after  defraying  thereout  the  expenses  of  the  sale)  be 
paid  into  court  and  applied  in  payment  of  what  is  so 
found  due  to  the  plaintiff,  and  that  the  balance,  if  any,  be 
paid  to  the  defendant  or  other  persons  entitled  to  receive 
the  same. 

In  a  suit  for  foreclosure,  if  the  plaintiff  succeeds  and 
the  mortgage  is  not  a  mortgage  by  condi- 

eii^S'^nf  mI  ^^^^^^  ^*^®»  ^^®  ^°"^  °^^y»  ^^  *^®  instance 
cloBiw^ffidt^  of  the  pkiintifi^  or  of  any  person  interested 
either  in  the  mortgage-money  or  in  the 
right  of  redemption,  if  it  thinks  fit,  pass  a  like  decree  (in 
lieu  of  a  decree  for  foreclosure)  on  such  terms  as  it  thinks 
fit,  including,  if  it  thinks  fit,  the  deposit  in  court  of  a 
reasonable  sum,  fixed  by  the  court,  to  meet  the  expenses 
of  sale  and  to  secure  the  performance  of  the  terms* 
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89.  If  in  any  case  under  section  eighty-eight  the  de- 
_  ,  -  fendant  pays  to  the  plaintiff  or  into  court 
Procedure  when  on  the  day  fixed  as  aforesaid  the  amount 
amountdur^^  ^"^  ""^^^  ^^^  mortgage,  the  costs,  if  any, 
awarded  to  him  and  such  subsequent 
costs  as  are  mentioned  in  section  ninety-four,  the  defend- 
ant shall  ( if  necessary  )  be  put  in  possession  of  the 

0  d  b  -  mortgaged  property  ;  but  if  such  payment 
lute  for'sate  ^^  ^°*  ^°  made,  the  plaintiff  or  the  defend- 
ant, as  the  case  may  be,  may  apply  to 
the  Court  for  an  order  absolute  for  sale  of  the  mortgaged 
property,  apd  the  Court  shall  then  pass  an  order  that 
such  property,  or  a  sufficient  part  thereof,  be  sold,  and 
that  the  proceeds  of  the  sale  be  dealt  with  as  is  mention- 
ed in  section  eighty-eight;  and  thereupon  the  defendant's 
right  to  redeem  and  the  security  shall  both  be  extin- 
guished. 

90.  When  the  nett  proceeds  of  any 
baW^YiS'on  such  sale  are  insufficient  to  pay  the 
toortffaffe             amount  due  for  the  time  being  on  the 

^  ^  ■  mortgage,  if  the  balance  Is  legally  recover- 

able from  the  defendant  otherwise  than  out  of  the   pro* 
perty  sold,  the  Court  may  pass  a  decree  for  such  sum. 

Redemption. 

91.  Besides  the  mortgagor,  any  of  the 
'WTio  may  su«    following  persons  may  redeem,  or  institute 

for  redemption,     a  suit  for  redemption  of,  the  mortgaged 
property  :— 

(a)  any  person  (other  than  the  mortgagee  of  the 
Interest  sought  to  be  redeemed)  having  any  interest 
in  or  charge  upon  the  property  ; 

{b)  any  person  having  any  interest  in,  or  charge  upon, 
the  right  to  redeem  the  property  ; 

(c)  any  surety  for  the  payment  of  the  mortgage- 
debt  or  any  part  thereof; 

{d)  the  guardian  of  the  property  of  a  minor  mort- 
gagor on  behalf  of  such  minor  ; 

{e)  the  committee  or  other  legal  curator  of  a  lunatic 
01  idiot  mortgagor  on  behalf  of  such  lunatic  or  idiot ; 
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(/)  the  judgment-creditor  of  the  mortgagor,  when 
he  has  obtained  execution  by  attachment  of  the  mort- 
gagor's interest  in  the  property  ; 

(g)  a  creditor  of  the  mortgagor  who  has,  in  a  suit 
for  the  administration  of  his^  estate,  obtained  a  decree 
for  sale  of  the  mortgaged  property. 

92.     In  a.  suit  for  redemption,  if  the 
Decree  iB  re-    plaintiff  succeeds,  the  Court  shall  pass  a 
demptionsmt.      ^eeree  ordering- 

that  an  account  be  taken  of  what  will  be  due  to  the 
defendant  for  the  nwrtgage-money  and  for  his  costs 
of  the  suit,  if  any,  awarded  to  him,  on  the  day  next 
hereinafter  referred  to,  or  declaring  the  amount  so  due 
at  the  date  of  such  decree  ; 

that,  upon  the  plaintiff  paying  to  the  defendant  or 
into  court  the  amount  so  due  on  a  day  within  six 
months  from  the  date  of  declaring  in  court  the  amount 
so  due,  to  be  fixed  by  the  Court,  the  defendant  shall 
deliver  up  to  the  plaintiff  or  to  such  person  as  be  ap- 
points, all  documents  in  his  possession  or  power  relat- 
ing to  the  mortgaged  property,  and  shall  retransfer 
it  to  the  plaintiff  free  from  the  nwrtgage  and  from 
air  incumbrances  created  by  -the  defendant-  or  any 
person  claiming  under  him,  or,  when  the  defendant 
claims  by  derived  title,  by  those  under  whom  he  claims, 
and  shall,  if  necessary,  put  the  plaintiff  into  possession 
of  the  mortgaged  property  ;  and 

that  if  such  payment  is  not  made  on  or  before  the 
day  to  be  fixed  by  the  Court,  the  plaintiff  shall  (unless 
the  mortgage  be  simple  or  usufructuary)  be  absolutely 
debarred  of  all  right  to  redeem  the  property,  or  (unless 
the  mortgage  be  by  conditional  sale)  that  the  property 
be  sold, 

93.  If  payment  is  made  of  such  amount  and  of 
such  subsequent  costs  as  are  mentioned 

In  case  of  re--  jn  section  ninety-four,  the  plaintiff  shall, 
demption,  pos-  j^-  necessary,  be  put  into  possession  of 
session.  the  mortgaged  property.         .    . 
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If  such  payment  is  liot  so  made,  the  defendant  may 
(unless  the  mortgage  is  simple  or  usufnic- 
In  default,    tuary)  apply  lo  the  Court  for  an  order 
foreclosure     or    that  the  plaintiff  and  all  persons  claiming 
through  or  under  him  be  debarred  abso- 
lutely of  all  right  to  redeem,  or  (unlesa  the  mortgage 
is  by  conditional  sale)  for  an  order  that  the  mortgaged 
property  be  sold. 

If  he  applies  for  the  former  order,  tihe  Court  shall 
pass  an  order  that  the  plaintiff  and  all  persons  claim- 
ing through  or  under  him  be  absolutely  debarred  of 
all  right  to  redeeni  the  mortgaged  property,  and  may, 
if  necessary,  deliver  possession  of  the  propeity  to  the 
defendant. 

If  he  applies  for  the  latter  order,  the  Court  shall  pass 
an  order  that  such  property  or  a  sufficient  part  thereof 
be  sold,  and  that  the  proceeds  of  the  sale  (after  defraying 
thereout  the  expenses  of  the  sale)  be  paid  into  court  and 
applied  in  payment  of  what  is  found  due  to  the  defend- 
ant, and  that  the  balance  be  paid  to  the  plaintiff  or 
other  persons  entitled  to  receive  the  same. 

On  the  passing  of  any  ©rder  under  this  section  the 
plaintiff's  right  to  redeem  and  the  security  shall,  as 
regards  the  property  affected  by  the  order,  both  be 
-extinguished : 

Provided  that  the  Court  may,  upon  good  cause  shown, 
and  upon  such  terms,  if  any,  as  it  thinfa 

1     T'  e  ^^  ^^^^  **"^®  *^  **"^®  postpone  the  day 

large  tim  .  ^^^^  under  section  ninety-two  for  payment 

to  the  defefndaiQt 

^4.    In  finally  adjusting  the  amount  to  be  paid  to  a 

o  ^    f     ^     mortgagee  in  case  of  a  redemption  or  a 

GortBof  nwrt-    g^le  by  the  Court  under  this  chapter,  the 

SSStodeow  ^^"^'  ^^^^^'  ""^^^^  *^^^  conduct  of  the 
^  '    mortgagee  has  been  such  as  to  disentitle 

^im  to  costs,  add  to  the  mortgage-money  such  costs  of 
suit  as  have  been  properly  incurred  by  him  since  the 
decree  for  forecloiure,  redemption  or  sale  up  to  the  time 
of  actual  payment. 
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95.  Where  one  of  several  mortgagors  redeems  the 
_,  -  mortgaged  property  and  obtains  posses* 

of  Sal  T  ^*'^"  '^^"^^^^  ^^  ^^  *  ^^^^^  ^^^^  s^^''® 
mortgagors  °^ ^^^^  of  the  other  co-mortgagors  in  the 
who  redeems.  Property  for  his  proportion  of  the  ex- 
penses properly  incurred  in  so  redeeming 
and  obtaining  possession. 

Sale  of  Property  subject  to  prior  Mortgage. 

96.  In  any  property  the  sale  of  which  is  directed 

under  this  chapter  is  subject  to  a  prior 
TH^rfv  Rnhiecfto  "^o^gage,  the  court  may,  with  the  consent 
SLrmo/tffLe  ^^  ^^^  P"^^  mortgagee,  order  that  the 
*^  ^  ^  '    property  be  sold  free  from  the  same,  giving 

to  such  prior  mortgagee  the  same  interest  in  the  pro- 
ceeds of  the  sale  as  he  had  in  the  property  sold. 

Application  of  97-  Such  proceeds  shall  be  brought 
proceeds.  into  court  and  applied  as  follows  : — 

first,  in  payment  of  all  expenses  incident  to  the  sale 
or  properly  incurred  in  any  attempted  sale  ; 

secondly,  if  the  property  has  been  sold  free  from  any 
prior  mortgage,  in  payment  of  whatever  is  due  on 
account  of  such  mortgage  ; 

thirdly,  in  payment  of  all  interest  due  on  account  of 
the  mortgage  in  consequence  whereof  the  sale  was 
directed,  and  of  the  costs  of  the  suit  in  which  the  decree 
directing  the  sale  was  made  ; 

fourthly,  in  payment  of  the  principal  money  due  on 
account  of  that  mortgage  ;  and 

lastly,  the  residue  (if  any)  shall  be  paid  to  the  person 
proving  himself  to  be  interested  in  the  property  sold,  , 
or,  if  there  be  more  such  persons  than  one,  then  10  such 
persons  according  to  their  respective  interests  therein  oj: 
upon  their  joint  receipt. 

Nothing  in  this  section  or  in  section  ninety-six  shall 
be  deemed  to  affect  the  powers  conferred  by  section 
fifty-seven. 
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Anomalous  Mortgages, 

9&  In  the  case  of  a  mortgage  n<>t  being  a  simple 
ir.,f«.«^  «.♦  mortgage,  a  mortgage-by  conditional  sale, 
d/tcH^dS  ^"  usufructuary  mortgage  or  an  English 
■  ection  58  ">o*^&age,  .  or  a  combination  of  the  first 
clauses  (b)  Ic)  ^"^  ^^*'*^»  °^  *^*  second  and  third,  of  such 
id)  and  le)  forms,    the    rights  and    liabilities    of  the 

.    '*  parties  shall  be  determined  by  their  con- 

tract as  evidenced  in  the  mortgage-deed,  and,  so  far  as- 
such  contract  does  not  extend,  by  local  usage. 

Attachment  of  Mortgaged  Property^ 

99.  Where  a  mortgagee  in  execution  of  a  decree  for 
,       f  f    ^^®    satisfaction    of   any   claim,   whether 

m  oVtT^  e  e  d  ^^"^^^  ""^^^  ^^*  mortgage  or  not,  attaches 
OToperty  the  mortgaged  property,  he   shall   not  be 

entitled  to  bring  sueb  property  to  sale 
otherwise  than  by  instituting  a  suit  under  section  sixty- 
seven,  and  he  may  institute  such  suit  notwithstanding 
anything  contained  in  the  Code  of  Civil  Procedure, 
Sectiod  43. 

Charges^ 

100.  Where  immoveable  property  of  one  person   is 
TharffBa.  ^^  ^^^  ^^  parties  or  operation  of  law  made 

^^  security  for  the  paynaent  of  money    to 

another,  and  the  transaction  does  not  amount  to  a  mort- 
gage*  the  latter  person  is  said  to  have  a  charge  on  the 
property  ;  and  all  the  provisions  hereinbefore  contained 
as  to  a  mortgagor  shall,,  so  far  as  may  be,  apply  to  the 
owner  of  such  property,  and  the  provisions  of  sections 
eighty-one  and  eighty-two  and  all  the  provisions  herein- 
before contained  as  to  a  mortgagee  instituting  a  suit  for 
the  sale  of  the  mortgage  property  shall,  so  far  as  may 
be,  apply  to  the  person  having  such  charge. 

Nothing  in  this  section  applies  to  the  charge  of  a 
trustee  on  the  trust-property  for  expenses  properly  in- 
curred in  the  execution  of  his  trust 
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loi-  Where  the  owner  of  a  charge  or  other  incum- 
.         brance  on    immoveable    property    is    or 

e  t  f^^  becomes  absolutely  entitled  to  that  pro- 
m  MO  c  arges.  ^^^y^  ^]^  charge  or  incumbrance  shall 
be  extinguished,  unless  he  declares,  by  express  words^ 
or  necessary  implication,  that  it  shall  continue  to  subsist, 
or  such  continuance  would  be  for  his  benefit. 

Notice  and  Tender, 

102.     Where  the   person  on  or  to  whom  any  notice 
or  tender   is   to  be  served  or  made  under 
Service  or    ^j^jg  chapter  does  not  reside  in  the  district 
aSir  ^^  °^         ^"  which  the  mortgaged  property  or  some 
^     '  part  thereof  is  situate,  service  or  tender 

on  or  to  an  agent  holding  a  general  power-of-attorney 
from  such  person  or  otherwise  duly  authorized  to  accept 
such  service  or  tender  shall  be  deemed  sufficient. 

Where  the  person  or  agent  on  whom  such  notice 
should  be  served  cannot  be  found  in  the  said  district, 
or  is  unknown  to  the  person  required  to  serve  the  notice, 
the  latter  person  may  apply  to  any  Court  in  which  a 
suit  might  be  brought  for  redemption  of  the  mortgaged 
property,  and  such  Court  shall  direct  in  what  manner 
such  notice  shall  be  served,  and  any  notice  served 
in  compliance  with  such  direction  shall  be  deemed 
sufficierit. 

Where  the  person  or  agent  to  whom  such  tender 
should  be  made  cannot  be  found  within  the  said  district^ 
or  is  unknown  to  the  person  desiring  to  make  the  tender, 
the  latter  person  may  deposit  in  such  court  as  last 
aforesaid  the  amount  sought  to  be  tendered,  and  such 
deposit  shall  have  the  effect  of  a  tender  of  such  amount. 

103,     Where,   under  the  provisions  of  this  chapter,   a 
notice  is  to  be  served  on  or  by,   or  a 
€r   by    Tjersott     ^^^^^^  ^^  deposit  made   or  accepted   or 
inconietelt   to     taken  out  of  court  by,   any   person  incom- 
contract.  petent   to  contract,   such  notice  may    be 

served,  or  tender  or  deposit  made,  ac- 
cepted or  taken,  by  the  legal  curator  of  the  property  of 
such  person  ;  but  where  there  is  no  such  curator,  and  it 
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is  requisite  or  desirable  in  the  interests  of  such  person 
that  a  notice  should  be  served  or  a  tender  or  deposit  made 
under  the  provisions  of  this  chapter,  application  may 
be' made  to  any  Court  in  which  a  suit  might  be  brought 
for  the  redemption  of  the  mortgage  to  appoint  a 
^ardian  ad  litem  for  the  purpose  of  serving  or  receiv- 
ing service  of  such  notice,  or  making  or  accepting 
such  tender,  or  making  or  taking  out  of  court  such 
deposit,  and  for  the  performance  of  all  consequential  acts 
iivhich  could  or  ought  to  be  done  by  such  person  if 
he  were  competent  to  contract  ;  and  the  provisions 
of  Chapter  XXXI  of  the  Code  of  Civil  Procedure 
shall,  so  far  as  may  be,  apply  to  such  application  and 
to  the  parties  thereto  and  to  the  guardian  appointed 
thereuiMier. 

104.    The  High  Court  may,  from  time  to  time,   make 

_,        ,       -       rules  consistent  with  this  Act  for  carrying 

^wertomake    ^^^  j^   itself  and    in  the  Courts  of  Civil 

'^  ®**  Judicature  subject  to  its  superintendence, 

the  provisions  contained  in  this  chapter. 


CHAPTER  V. 

Of  Leases  of  Immoveable  Property. 

105.  A  lease  of  immoveable  property  is  a  transfer  of 
a  right  to  enjoy  such  property,  made  for 
Lease  defined.  ^  certcun  time,  express  or  implied,  or  in 
perpetuity,  in  consideration  of  a  price  paid  or  promised, 
or  of  money,  a  share  of  crops,  service  or  any  other  thing 
of  value,  to  be  rendered  periodically  or  on  specified 
occasions  to  the  transferor  by  the  transferee,  who  accepts 
the  transfer  on  such  terms. 

The  transferor  is  called  the  lessor,  the 
Lessor,  lessee,    transferee  is  called  the  lessee,  the    price 

share,  service  or  other    thipg  to   be    so 
rendered  is  called  the  rent. 
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106.  In  the  absence  of  a  contract  or  local  law  or 

usage  to  the  contrary,  a  lease  of  immove- 
I)uration  of  ^^i^j^  property  for  agricultural  or  manufac- 
^aSein»*'S  turing  purposes  shall  be  deemed  to  be  a 
written  con-  ^^^^  ""^"^  y®^*"  ^  V^^^^  terminable,  on 
tract  or  local  t^e  part  of  either  lessor  or  lessee,  by 
usage.  six  months'  notice  expiring  with  the  end 

of  a  year  of  the  tenancy  ;  and  a  lease  of 
immoveable  property  for  any  other  purpose  shall  be 
deemed  to  be  a  lease  from  month  to  month,  terminable, 
on  the  part  of  either  lessor  or  lessee,  by  fifteen  days' 
notice  expiring  with  the  end  of  a  month  of  the  tenancy. 

Every  notice  under  this  section  must  be  in  writing, 
signed  by  or  on  behalf  of  the  person  giving  it,  and  ten- 
dered or  delivered  either  personally  to  the  party  who  is 
intended  to  be  bound  by  it,  or  to  one  of  his  family  or 
servants  at  his  residence,  or  ( if  such  tender  or  delivery 
is  not  practicable  )  affixed  to  a  conspicuous  part  of  the 
property. 

107.  A  lease  of  immoveable  property  from  year  to 

year,  or  for  any  term  exceeding  one  year, 
Leases  now    ^^  reserving  a  yearly  rent,  can  be  made 
^^^'  only  by  a  registered  instrument. 

All  other  leases  of  immoveable  property  may  be  made 
either  by  an  instrument  or  by  oral  agreement. 

108.  In  the  absence  of  a  contract  or  local  usage  to 

the  contrary,  the  lessor  and  the  lessee  of 
,.  ,  ??5  «i  immoveable  property,  as  against  one  an- 
li?i^d1e^e''^    °^^^^'  respectively,  possess  the  rights  and 

are  subject  to  the  liabilities  mentioned  in 
the  rules  next  following,  or  such  of  them  as  are  appli- 
cable to  the  property  leased  : — 

i4. — Rights  and  Liabilities  of  the  Lessor. 

(a)  The  lessor  is  bound  to  disclose  to  the  lessee  any 
material  defect  in  the  property,  with  reference  to  its  in- 
tended use,  of  which  the  former  is  and  the  latter  is  not 
aware,  and  which  the  latter  could  not  with  ordinary  care 
discover  : 
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(5)  the  lessor  is  bound  oil  the  lessee's  request  tO' 
put  him  iti  possession  of  the  property  : 

{c)  the  lessor  shall  be  deeined  to  contract  with  the 
lessee  that,  if  the  latter  pays  the  rent  reserved  by  the 
lease  and  performs  the  contracts  binding  on  the  lessee^ 
he  may  hold  the  property  during  the  time  limited  by  the 
lease  without  interruption. 

The  benefit  of  such  cotttract  shall  be  annexed  to  and 
•  go  with  the  lessee's  interest  as  such,  and  may  be   enforc- 
ed by  every  person  in   whom  that  interest   is  for  the 
whole  or  any  jxirt  thereof  from  time  to  time  vested. 

B^ — Rights  and  Ltahilities  of  the  Lessee  * 

(d)  If  during  the  continuance  of  the  lease  any  acces- 
sion is  made  to  the  property,  such  accession  (  subject  to 
the  law  relating  to  alluvion  for  the  time  being  in  force  ) 
shall  be  deemed  to  be  comprised  in  the  lease  : 

(e)  if  by  fire,  tempest  or  flood,  or  violence  of  an  army 
or  of  a  mob,  or  other  irresistible  force,  any  material  part 
of  the  property  be  wholly  destroyed  or  rendered  sub- 
stantially and  permanently  unfit  for  the  purposes  for 
which  it  was  let,  the  lease  shall,  at  the  option  of  the 
lessee,  be  void  : 

Provided  that,  if  the  injury  be  occasioned  by  the 
wrongful  act  or  default  of  the  lessee,  he  shall  not  be  en- 
titled to  avail  himself  of  the  benefit  of  this  provision  : 

(/)  if  the  lessor  neglects  to  make,  within  a  reason- 
able time  after  notice,  any  repairs  which  he  is  bound  to- 
make  to  the  property,  the  lessee  may  make  the  same 
himself,  and  deduct  the  expense  of  such  repairs  with  in- 
terest from  the  rent,  or  otherwise  recover  it  from  the 
lessor  : 

(^)  if  the  lessor  neglects  to  make  any  payment  which 
he  IS  bound  to  make,  and  which,  if  not  made  by  him,, 
is  recoverable  from  the  lessee  or  against  the  property, 
the  lessee  may  make  such  payment  himself,  and  deduct 
it  with  interest  from  the  rent,  or  otherwise  recover  it 
from  the  lessor  : 
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(h)  the  lessee  may  remove,  at  any  time  during  the 
continuance  of  the  lease,  all  things  which  he  has  at- 
tached to  the  earth :  provided  he  leaves  the  property  in 
the  state  in  which  he  received  it : 

(f)  when  a  lease  of  uncertain  duration  determines  by 
any  means  except  the  fault  of  the  lessee,  he  or  his  legal 
representative  is  entitled  to  all  the  crops  planted  or  sown 
by  the  lessee  and  growing  upon  the  property  when  the 
lease  determines,  and  to  free  ingress  and  egress  to  gather 
and  carry  them  : 

(J)  the  lessee  may  transfer  absolutely  or  by  way  of 
mortgage  or  sub-lease  the  whole  or  any  part  of  his 
interest  in  the  property,  and  any  transferee  of  such 
interest  or  part  may  again  transfer  it.  The  lessee  shall 
not,  by  reason  only  of  such  transfer,  cease  to  be  subject 
to  any  of  the  liabilities  attaching  to  the  lease  : 

nothing  in  this  clause  shall  be  deemed  to  authorize  a 
tenant  having  an  untransferable  right  of  occupancy,  the 
farmer  of  an  estate  in  respect  of  which  default  has  been 
made  in  paying  revenue,  or  the  lessee  of  an  estate  under 
the  management  of  a  Court  of  Wards,  to  assign  his 
interest  as  such  tenant,  farmer  or  lessee  : 

(k)  the  lessee  is  bound  to  disclose  to  the  lessor  any 
fact  as  to  the  nature  or  extent  of  the  interest  which  the 
lessee  is  about  to  take,  of  which  the  lessee  is,  and  the 
lessor  is  not,  aware,  and  which  materially  increases  the 
value  of  such  interest : 

(/)  the  lessee  is  bound  to  pay  or  tender,  at  the  proper 
time  and  place,  the  premium  or  rent  to  the  lessor  or  his 
agent  in  this  behalf : 

(m)  the  lessee  is  bound  to  keep,  and  on  the  termi- 
nation of  the  lease  to  restore,  the  property  in  as  good 
condition  as  it  was  in  at  the  time  when  he  was  put  in 
possession,  subject  only  to  the  changes  caused  by  reason- 
able wear  atid  tear  or  irresistible  force,  and  to  allow  the 
lessor  and  his  agents,  at  all  reasonable  times  during  the 
term,  to  enter  upon  the  property  and  inspect  the . 
condition  thereof  and  give  or  leave  notice  of  any  defect 
in  such  condition ;  and,  when  such  defect  ha§  been  caused 
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by  any  act  or  default  on  the  part  of  the  lessee,  his  servants 
or  agents,  he  is  bound  to  make  it  good  within  three 
months  after  such  notice  has  been  given  or  left: 

(«)  if  the  lessee  becomes  aware  of  any  proceeding  to 
recover  the  property  or  any  part  thereof^  or  of  any 
encroachment  made  upon,  or  any  interference  with,  the 
lessor's  rights  concerning  such  property,  he  is  bound  to 
give,  with  reasonable  diligence,  notice  thereof  to  the 
lessor : 

(o)  the  lessee  may  use  the  property  and  its  products 
(if  any)  as  a  person  of  ordinary  prudence  would  use  them 
if  they  were  his  own ;  but  he  must  not  use,  or  permit 
another  to  use,  the  property  for  a  purpose  other  than 
that  for  which  it  was  leased,  or  fell  timber,  pull  down  or 
damage  buildings,  work  mines  or  quarries  not  open  when 
the  lease  was  granted,  or  commit  any  other  act  which  is 
destructive  or  permanently  injurious  thereto  : 

(/»)  he  must  not,  without  the  lessor's  consent,  erect 
on  the  property  any  permanent  structure,  except  for 
agricultural  purposes  : 

(q)  on  the  determination  of  the  lease,  the  lessee  is 
bound  to  put  the  lessor  into  possession  of  the  property. 

109.     If  the  lessor  transfers  the  property  leased,  or 
_  any  part  thereof,  or  any  part  of  his  interest 

BoSa^S"  '^^'■^^"'  ^^^  transferee,  in  the  absence  of 
Borswansieree.  a  contract  to  the  contrary,  shall  possess 
all  the  rights  and,  if  the  lessee  so  elects,  be  subject  to 
all  the  liabilities  of  the  lessor  as  to  the  property  or  part 
transferred  so  long  as  he  is  the  owner  of  it ;  but  the 
lessor  shall  not,  by  reason  only  of  such  transfer,  cease  to 
be  subject  to  any  of  the  liabilities  imposed  upon  him  by 
the  lease,  unless  the  lessee  elects  to  treat  the  transferee 
as  the  person  liable  to  him  : 

Provided  that  the  transferee  is  not  entitled  to  arrears 
of  rent  due  before  the  transfer,  and  that,  if  the  lessee, 
not  having  reason  to  believe  that  such  transfer  has  been 
made,  pays  rent  to  the  lessor,  the  lessee  shall  not  be  liable 
to  pay  such  rent  over  again  to  the  transferee. 
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The  lessor,  the  transferee  and  the  lessee  may  de- 
termine what  ptoportion  of  the  premium  or  rent  reserved 
by  the  lease  is  payable  in  respect  of  the  part  so  transfer- 
red, and,  in  case  they  disagree,  such  determination  may 
be  made  by  any  Court  having  jurisdiction  to  entertain 
a  suit   for  the  possession  of  the  property  leased. 

no.    Where  the  time  limited  by  a  lease  of  im- 
Exclusion   of    moveable  property  is  expressed  as  com- 
day  on    whicli    mencing  from  a  particular  day,  in  com- 
t  e  r  m     com-    pating  that  time  such  day  shall  be  exolud- 
Bttnoes.  ed.    Where  no  day   of  commencement 

is  named,  the  time  so  limited  begins  from  the  making 
of  the  lease. 

Where  the  time  so  limited  is  a  year  or  a  number 

^    of  years,  in  the  absence  of  an  express 

wrforTvea^     agreement  to    the    contrary,  the    lease 

•^     •    shall  last  during  the  whole  anniversary 

of  the  day  frotti  which  such  time  commences. 

Where  the  time  so  limited  is  expressed  to  be  termin- 

able  before  its  expiration,   and  the  lease 

Option  to  deter    ^^^^^  ^^  mention  at  whose  option   it   is 

mine  lease.  ^^  terminable,  the  lessee,  and  not  the 

lessor,  shall  have  such  option. 

Determination        m.    A  lease  of  immoveable  property 
of  lease.  determines — 

(a)    by  efflux  of  the  time  limited  thereby  : 

fb)  where  such  time  is  limited  conditionally  on  the  hap- 
pening of  some  event — by  the  happening  of  such  event : 

(cj  where  the  interest  of  the  lessor  in  the  property 
terminates  on,  or  his  power  to  dispose  of  the  same 
extends  only  to,  the  happening  of  any  event— by  the 
happening  of  such  event : 

CdJ  in  case  the  interests  of  the  lessee  and  the  lessof 
in  the  whole  of  the  property  become  vested  at  the 
same  time  in  one  person  in  the  same  right : 

(e)  by  express  surrender  ;  that  is  to  say,  in  case 
the  lessee  yields  up  his  interest  under  the  lease  to  the 
lessor,  by  mutual  agreement  between  them  : 
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if)    by  implied  surrender  : 

(g)  by  forfeiture  ;  that  is  to  say,  (i)  in  case  the 
lessee  breaks  an  express  condition  which  provides 
that,  on  breach  thereof,  the  lessor  may  re-enter,  or  the 
lease  shall  become  void  ;  or  (2)  in  case  the  lessee 
renounces  his  character  as  such  by  setting  up  a  title 
in  a  third  person  or  by  claiming  title  in  himself ;  and 
In  either  case  the  lessor  or  his  transferee  does  some 
act  showing  his  intention  to  determine  the  lease  : 

(A)  on  the  expiration  of  a  notice  to  determine  the 
lease,  or  to  quit,  or  of  intention  to  quit,  the  property 
leased,  duly  given  by  one  party  to  the  other. 

Illustration  to  clause  {/), 

Ajessee  accepts  from  his  lessor  a  new  lease  of  the  property  leased* 
to  take  effect  during  the  continuance  of  the  existing  lease.  This  is 
an  implied  surrender  of  the  former  lease,  and  such  lease  determines 
thereupon. 

112.  A  forfeiture  under    section  one    hundred  and 

eleven,   clause  {g\  is  waived  by  accept- 

Waiveroffor-     ^ince  of  rent  which  has  become  due  since 

feitnre.  ^^^  forfeiture,  or  by  distress  for  such  rent, 

or  by  any  other  act  on   the  part   of  the  lessor  showing 

an  intention  to  treat  the  lease  as  subsisting : 

Provided  that  the  lessor  is  aware  that  the  forfeiture 
has  been  incurred  : 

Provided  also  that,  where  rent  is  accepted  after  the 
institution  of  a  suit  to  eject  the  lessee  on  the  ground  of 
forfeiture,  such  acceptance  is  not  a  waiver. 

113.  A  notice  given  under  section  one  hundred  and 
.  eleven,   clause   (h\  is   waived,   with  the 

Waiver  of  express  or  implied  consent  of  the  person 
notice  to  qmt.  ^^  ^^^^  it  is  given,  by  any  act  on  the 
part  of  the  person  giving  it  showing  an  intention  to 
treat  the  lease  as  subsisting. 

Illustrations. 

{a.)  A,  the  lessor,  "gives  B ,  the  lessee,  notice  to  quit  the  pro- 
perty leased.  The  notice  expires.  B  tenders,  and  A  accepts,  rent 
which  has  become  due  in  respect  of  the  property  since  the 
expiration  of  the  notice.    The  notice  is  waived. 
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/^.)  A ,  the  lessor,  gives  B ,  the  lessee,  notice  to  quit  the  property 
leased.  The  notice  expires,  and  B  remains  in  possession.  A  gives 
to  B  as  lessee  a  second  notice  to  quit    The  first  notice  is  waived. 

114.  Where    a  lease  of    immoveable  property  has 

•  -i.    determined  by  forfeiture  for  non-payment 
Belief  agaonat    of  rent,  and  the  lessor  sues  to  eject  the 

n^^nrvmenUf    *®^^^®'  '*"'  ^^  ^^®  hearing  of  the  suit,  the 
j^j^^'^  ^  lessee  pays  or  tenders  to  the  lessor  the 

rent  in  arrear,  together  with  interest 
thereon  and  his  full  costs  of  the  suit,  or  gives  such 
security  as  the  Court  thinks  sufficient  for  making  such 
payment  within  fifteen  days,  the  Court  may,  in  lieu  of 
making  a  decree  for  ejectment,  pass  an  order  relieving 
the  lessee  against  the.  forfeiture  ;  and  theiieupon  the 
lessee  shall  hold  the  property  leased  as  if  the  forfeiture 
had  not  occurred. 

115.  The  surrender,  express  or  implied,  of  a  lease  of 

immoveable  property  does  not  prejudice 
Effect  or  g^jj  under-lease  of  the  property  or  any  part 
foSdtope  *oa  thereof  previously  granted  by  the  lessee, 
under-leases.  °^  terms  and  conditions  substantially  the 
same  (except  as  regards  the  amount  of 
rent)  as  those  of  the  original  lease  ;  but,  unless  the 
surrender  is  made  for  the  purpose  of  obtaining  a  new 
lease,  the  rent  payable  by,  and  the  contracts  binding  on, 
the  under-lessee  shall  be  respectively  payable  to  and 
enforceable  by  the  lessor. 

The  foi-feiture  of  such  a  lease  annuls  all  such  under- 
leases, except  where  such  forfeiture  has  been  procured 
by  the  lessor  in  fraud  of  the  under-lessees,  or  relief 
against  the  forfeiture  is  granted  under  section  ofne  hun- 
dred and  fourteen. 

116.  If  a  lessee  or  under-lessee  of  property  remains  in  , 

possession  thereof  after  the  determination 
h  Idi  ^  *  ver  ^  of  the  lease  granted  to  the  lessee,  and  the 
noitting  over.  lessor  or  his  legal  representative  accepts 
rent  from  the  lessee  or  under-lessee,  or  otherwise  assents 
to  his  continuing  in  possession,  the  lease  is  in  the  absence 
of  an  agreement  to  the  contrary,  renewed  from  year  to 
year,  or  from  month  to  month,  according  to  the  purpose 

20 
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for  which  the  property  is  leased,  as  specified  in  section 
one  hundred  and  six. 

Illitstrations» 

{a.):  A  lets  a  house  to  B  for  five  years.  B  underlets  the  house 
to  C  at  a  monthly  rent  of  Rs.  loa  The  five  years  expire,  but  C 
continues  in  possession  of  the  house  and  pays  the  rent  to  A.  C  's 
lease  is  renewed  from  month  to  month. 

{b.)  A  lets  a  farm  to  B  for  the  life  of  C.  C  dies,  but  B  continues 
in  possession  with  A 's  assent  B  's  lease  is  renewed  from  year  to 
year. 

1 17.    None  of  the  provisions  of  this  chapter  apply  to 

leases  for  agricultural  purposes,  except  in 

Bxemption    g^  ^^^  ^^  ^^i^  -^^^  Government,  with  the 

for  agricXa?    .P^^)j°"^  sanction  of  the  Governor  Gener^ 
purposes  ^^  Council,  may  by  notification  published 

in  the  local  official  Qazette  declare  all  or 
any  of  such  provisions  to  be  so  applicable,  together  with, 
or  subject  to,  those  of  the  local  law,  if  any,  for  the  tinie 
being  in  force. 

Such  notification  shall  not  take  effect  until  the  expiry 
of  six  months  from  the  date  of  its  publication. 


CHAPTER  VI. 
Of  Exchanges. 

118.  When  two  persons  mutually  transfer  the  owner-  . 
.,      ,         „    ship  of  one  thing  for  the  ownership  of 

dfi^     °^       another,    neither    thing   or    both    things 
being  money  only,  the  transaction  is  called 
an  "exchange." 

A  transfer  of  property  in  completion  of  an  exchange 
can  be  made  only  in  manner  provided  for  the  transfer 
of  such  property  by  sale. 

119.  In  the  absence  of  a  contract  to  the  contrary,  the 

party  deprived  of  the  thing  or  part  there- 
Bight  of  party    of  he  has  received  in  exchange,  by  reason 

in  exchange.  '^  entitled  at  his  option  to  compensation 
or  to  the  return  of  the  thing  transferred 
by  him. 
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12a    Save  as  otherwise  provided  in  this  chapter,  each 

-^  party  has  the  rights  and  is  subject  to  the 

r  bTtti  f    liabilities  of  a  seller  as  to  that  which  he 

Surtiea  gives,  and  has  the  rfghts  and  is  subject  to 

^        •  the  liabilities  ofa  buyer  as  to  that  which 

betakes. 

v  -h         ^       ^2^'    On  an. exchange  of   money,  each 
m^ev**^         party  thereby  warrants  the    gentiiaenes^ 
^'  of  the  money  given  by  hintb 


CHAPTER  VIL 
Of  Gifts. 

122,  "Glfit'^  is  the  transfer  of  certain  existing  inootf- 
„  able  or  immoveable  property  made  vokui- 

Grft"  dcflnett.    ^^^y  ^^j  ^jtijout  consideration,  by  one 

person,  called  the  donor,  to  another,  called  the  donee, 
and  accepted  by  or  on  behalf  of  the.  donee. 

Such  acceptance  must  be  madeduring  the 
Aeceptancewlien  lifetime  of  the' donor  and  while  he  is  stUI 
to.be  made.  capable  of  giving. 

If  the  donee  dies  before  acceptance,  the  g^ft  is  void 

123.  For  the  purpose  of  making  a  gift  of  immove- 

able property,  the  transfer  must  be  efiect- 
TraMferhow    ed by  a  registered  instrument  signed  by 

effected.  ^^  ^^  htYidXf  of  the  donor,  and  attested  by 

at  lieast  two  witnesses. 
For  the  purpose  of  making  a  gift  of  moveable  property^ 

the  transfer  may  be  effected  either  by  a  registered  instru- 
ment signed  as  aforesaid  or  by  delivery. 
Such  delivery  may  be  made  in  the  Same  way  as  goods 

sold  may  be  delivered: 
Gift  of  exist-        124.    A  gift  comprising  both   existing 

inland  future     and    future    property    is  void  as  to  the  . 

property.  latter. 
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Gift  to  several  125.  A  gift  of  a  tiling  to  two  or  more 
of  wliom  one  donees,  of  whom  one  does  not  accept  it, 
does  not  accept,  is  void  as  to  the  interest  which  he  would 
■have  taken  liad  lie  accepted. 

126.  The  donor  and  donee  may  agree  that  on  the 
__  ...  happening  of  any  ibecified  event  which 
men^giftmay    ^^^^  „^  depend  on  the  will  of  the  donor 

wvXd  a  gift  shall  be  suspended  or  revoked  ;  but 

a  gift  which  the  parties  agree  shall  be 
revocable  wholly  or  in  part  at  the  mere  will  of  the  donor 
is  void  wholly  or  in  part,  as  the  case  may  be. 

A  gift  may  also  be  revoked  in  any  of  the  cases  (  save 
want  or  failure  of  consideration  )  in  which,  if  it  were  a 
contract,  it  might  be  rescinded. 

Save  as  aforesaid,  a  gift  cannot  be  revoked. 

Nothing  contained  in  this  section  shall  be  deemed  to 
affect  the  rights  of  transferees  for  consideration  without 
tiotice. 

n  lustrations. 

{a. )  A  gives  a  field  to  B,  reserving  to  himself,  with  B  's  assent, 
the  right  to  take  back  the  field  in  case  B  and  his  descendants  die 
before  A.  Bdies  without  descendants  in  A's  lifetime.  A  may 
take  back  the  field. 

"{d.)  A  gives  a  lakh  of  rupees  to  B,  reserving  to  himself,  with 
B'-s  assent,  the  right  to  take  back  at  pleasure  Rs.  10,000  out  of  the 
lakh.  The  gift  holds  good  as  to  Rs.  90,000,  but  is  void  as  to  Rs. 
ZQ,ooo,  which  continue  to  belong  to  A« 

127.  Where  a  gift  is  in  the  form  of  a  single  transfer 

to  the  same  person  of  severial  things  of 
Onerous  gifts,    which  one  is,  and  the  others  are  not,  bur- 
dended  by  an  obligation,  the  donee  can 
take  nothing  by  the  gift  unless  he  accepts  it  fully. 

Where  a  gift  is  in  the  form  of  two  or  more  separate 
and  independent  transfers  to  the  same  person  of  several 
things,  the  donee  is  at  liberty  to  accept  one  of  them  and 
refuse  the  others,  although  the  former  may  be  beneficial 
and  the  latter  onerous. 
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A  donee  not  competent  to  contract  and  accepting  pro- 
perty  burdened  by  any  obligation   is  not 
t   °^°^alfi2    ^^n^iby  his  acceptance.     But  if,  after 
wrsMt^  becoming  competent  to  contract  and  be- 

^        '  ing  aware  of  the  obligation,  he  retains  the 

property  give%  he  becomes  so  bound- 

Illustrations^ 

{a. )  A  has  shares  in  X,  a  prosperous  joint  stock  company;  andJ 
also  sbares  in  Y,  a  joint  stock  company  ki  difficulties.  Heavy 
calls  are  expected  in  respect  of  the  shares  in  Y.  A  gives  B  all  his 
shares  in  joint  stock  companies.  B  refuses  to  accept  the  shares  in. 
Y.     He  cannot  take  the  shares  in  X.. 

{3.)  A,  having  a  lease  for  a  term  of  years  of  a  house  at  a  rent 
which;  he  and  his  representatives  are  bound  to  pay  during .  the  tferm,. 
and  which  is  more  than  the  house  can  be  let  for,  gives  to  B  the 
.  lease,  and  also,  as  a  sepasate  and  independent  transaction,,  a  ^un^ 
of  money.  B  refuses  to  accept  the  lease.  He  does  not  by  this- 
lefusal  forfek  the  money. 

128.  Subject  to  the  provisions  of  section  one  hundred 
.  and  twenty-seven,   where  a  gift  consists 

Universal    of  the  donor's  whole  property,  the  donee 
®®'  is  personally  liable  for  all  the  debts  due 

by  the  donor  at  the  time  of  the   gift  to  the  extent  of 
the  property  comprised  thereinv 

129.  Nothing  in   this   chapter   relates    to   gifts  of 

moveable  property  made  in  contempla- 

Saving  of    tion   of  death,   or    shall  be    deemed  to 

Aon  a  1 1 0  Bs    ^^-^^^  ^^^  ^^^e  of  Muhammadan  law,"  or,. 

^^^     f^^^    save  as  provided  by  section  one  hundred 

madaflaw  ""'    and  twentythreb,  any  rule  of  Hindu  or 

'         Buddhist  kw. 


CHAPTER  VIII. 

Oe  Transfers  of  Actionable  Claims. 

130.    A  claim  which  the  civil   Courts  recognise  as 

.  affording  grounds  for  relief  is  actionable 

letionao  le    whether  a  suit  for  its  enforcement  is  or  is 

eiaun.  ^^  actually  pending  or  likely  ,to  becon^ 

necessary. 
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131.  No  transfer  of  any  debt  or  any  beneficial  interest 

in  moveable  property  shall  have  any 
dflht*^^**^  operation  against  the  debtor  or  against  the 

^°*''  person  in  whom  the  property  is  vested^ 

until  express  notice  of  the  transfer  is  given  to  hina, 
unless  he  is  a  party  to  or  otherwise  aware  of  such  trans- 
fer ;  and  every  dealing  by  such  d&htor  or  person,  not 
'  being  a  party  to  or  otherwise  aware  0^  and  not  having 
received  express  notice  of,  a  transfer,  with  the  debtor 
property  shall  be  valid  as  against  such  transfer. 

Illustration. 

A  owes  money  io  R,  who  transfeis  the  4fi*)t  to  C  B  then 
demands  the  debt  from  A,  who,  having  no  notice  of  the  transfer, 
'  pays  B.    The  payment  is  valid,  and  C   cannot  sue  A  for  the  debt. 

132.  Eveiy  such   notice  must   be  in  writing  signed 

by  the  person  making  the  transfer,  or  by 
Iffdticetobein    jj^g  ^^^^  ^jyjy    authorized    in    this  be- 
-writtjig  BigiiflcL    jj^|£  ^  '' 

133.  On  receiving  such  notice,  the   debtor  or  per- 
.  son  in  whom  the  property  is  vested  shall 

Debtor  to  ^ve  giyg  effect  to  the  transfer  unless  where 
^ffect  to  trafls-    ^^^  ^^^^^^  ^^^-^^  ^^    ^^  property    is 

situate,  in  a  foreign  country  and  the  title 
of  the  peisGxx  in  whose  favour  the  transfer  is  made  is. 
not  complete  according  to  the  law  of  such  (C0untry« 

134.  Where  the  tiamsferor  of  a  debt  warrants  dw 
4^    f   solv^eney  of  the  debtor,  the  waiTanty,  in 

WarraaQr  of    ^^^  absence  of  a  contract  to  the  contrary, 

flolvencyofdel>-    applies  only  to  his  solvency  at  the  tinie 

of    the  transfer,  and  is  limited,   where 

the  transfer  is  made  '  fot  consideration^  to  the  amount 

or  value- of  such  consideration. 

135.  Where  an  actionable  claim  is  sold*  he  against 
■  whom  it  is  made  is  wholly  discharged 
Discharge  of    j^y  p^  j^^  ^^  ^^e  buyer  the  price  and 

mU  interest  on  the  pnce  from  the  day  that 

the  buyer  paid  it. 
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Nothing  in  the  former  part  of  this  section  applies— 

(a)  where  the  sale  is  made  to  the  co-heir  to,  or 
co-proprietor  of,  the  claim  sold  ; 

(b)  where  it  is  made  to  a  creditor  in  payment  of 
what  is  due  to  him  ; 

(c)  where  it  is  made  to  the  possessor  of  a  property 
subject  to  the  actionable  claim .; 

(d)  where  the  judgment  of  a  competent  Court  has 
been  delivered  affirming  the  claim,  or  wl^ere  the  claim 
iias  been  made  clear  by  evidence  and  is  ready  for 
judgment 

x_        -x-    *        '3^-    Nojudge,  pleader,  mukhtar,  clerk, 

Incapacity  of  jj^inff  or    other    officer    connected    with 

^witlTcrMta  Courts  of  justice  can  buy  any  actionable 

of  iuatice.  claim  falling  under  the  jurisdiction  or  the 

^         '  Court  in  which  he  exercises  his  functions. 

137.  The  person  to  whom  a  debt  or  charge  is  trans- 
K  •  1  •  f  ferred  shall  take  it   subject  to   all  the 

«Pf^*  A       f    liabilities  to    which  the    transferor  was 
^^^ransteree  »f    subject  in  respect  thereof  at  the  date  of 
the  transfer. 

Illustmtion* 

A  debenture  is  issued  in  fraud  of  a  public  company  to  A.  A  seHs 
and  transfers  the  debenture  to  B,  who  has  no  notice  of  the  fraud 
The  debenture  is  invalid  in  the  hands  of  B. 

138.  When  a  debt  is  transferred  for  the  purpose  of 

securing  an  existing  or  future  debt,  the 
d  W° '  debt  so  transferred,  if  recoveired  by  either 

the  transferor  or  transferee,  is  applicable, 
first,  in  payment  of  the  costs  of  such  recovery  ;  secondly, 
in  or  towards  satisfaction  of  the  amount  for  the  time 
being  secured-  by  the  -transfer  ;  and  the  residue,  if  any, 
belongs  to  the  transferor. 

ntell^lhll       '39.    Nothing  in  this  chapter  applies 
inBtnimeutB,        ^^  negotiable  instruments. 
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THE  SCHEDULE. 

(a,)    Statutes, 


Year  and 
copter. 


Subject. 


Extent  of 
repeal. 


27  Hen  VIII, 
c.  10. 

Uses 

The  whole. 

i3Eliz.,  c.  5 

Fraudulent  conveyances 

The  whole. 

27  Eliz.,c.  4 

Fraudulent  conveyances 

The  whole. 

4Wm. &  Mary»  Clandestine  mortgages  ... 
c.  16. 

The  whole. 

(b)    Acts  of  the  Governor  General  in  Council, 


Number  and 
Year. 


Subject. 


Extent  of 


IX  of  1842     Lease  and  release 
XXXI  of  i854lModps  of  conveying  land 
XI  of  1855      Mesne  profits  and  improvements.  ... 


XXVIIofi866 
IV  of  187ft 


Indian  Tmistee  Act 
PanjAb  Laws  Act 


The  whole. 

Section  17. 

Section  i;  in  the 
title,  the  words 
"to  mesne  pro- 
fits and",  and 
in  the  pream- 
ble "  to  limit 
the  liability  for 
mesne  profits 
and". 

Section  31. 

So  far  as  it  re- 
lates to  Bengal 

!  Regulations  i 
of  1798  and 
XVII  of  1806. 
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3IS 


Number  and 
year. 


Subject. 


of 


XX  of  1875 


Central  Provinces  Laws  Act. 


XVIII  of  i8760udh  Laws  Act 


I  of  187-- 


Specific  Retief 


So  far  as  it  rC' 
lates  to  Bengal) 
Regulations  z 
of  1798  and 
XVII  of  i8o6r 

So  far  as  it  re- 
lates to  Bengal 
Regulation 
XVII  of  1806. 

In  sections  35. 
and  36,  the- 
words  "in 
writing." 


(c.)  Regulations, 

.Number  and 
f       Year. 

Sir^ECT. 

Extent  of 
repeal. 

Bengal  Regu- 
lation   I  of 
1798. 

Bengal  Regu- 
lation XVII 
of  1806. 

BombayRegu- 
tion     V   of 
1827. 

Conditional  sales 

Redemption 

Acknowledgment  of  debts : 
Interest  :  Mortgagees  in 
possession. 

The  whole  Re- 
gulation. 

The  whole  Re- 
gulation. 

Section  15. 
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ACT  m.  Ill  Of  1885. 


PASSED  BY  THE  GOYSBHOB  GEHIBiL  OF  IHDIA  IH  COTnarClL. 
(Received  ibe  mseni  4if  the  G<nferhar  general  on  the 


An  Act  to  amend  the  Transfer  of  Property  Act,  1882. 
1iVH£R£AS   it   is  .expedient  to   amend  the  Transfer  of 
«T  >^^n^  Property  Act,  1882  j  It  is  hereby  enacted 

IV of  1882.         ^  follows:— 

Amendment  of  *^  For  the  fifth  clause  of  section  i  of 
section  1  of  Aft  the  said  Act  the  following  shall  be  sub- 
nr  of  1882.  stituted,  namely  :— 

"  And.  any  local  Government  may,  with  the  previous 
sanction  of  the  Governor  General  in  Council,  from  time 
to  time,  by  notification  in  the  local  official  Gazette, 
iexempt,  either  xsetrospectively  or  prospectively,  any  part 
of  the  territories  administered  by  such  Local  Government 
from  all  or  any  of  the  following  provisions,  namely: — 

^Sections  fifity-fbur,  paragraphs  two  and  three, 
iiftynine,  one  hundr^  and  seven  and  one 
hundred  and  twenty-three." 

2.    The    following  clause  shall  be  deemed  to  have 
kAA-*.'     *      ^^^'^  added  to  the  &x&t  section  of  the  said 
Addition  to    ^^^  ^^^^  ^j^g  ^^  ^^  ^Yixdi  it  came  into 
^mesection.        ^^^^^  namely:- 

^^  Notwithstanding  anything  in  the  foregoing  part  of 
this  section,  sections  fifty-four,  paragraphs  two  and  three, 
fifty-nine,  one  hundred  and  seven  and  one  hundred 
and  twenty-three  shall  not  extend  or  be  extended 
to  any  district  or  tract  of  country  for  the  time  being 
excluded  from  the  operation  of  the  Indian  Registration 
III  of  1877.  Act,  1877,  under  the  power  conferred  by 
the  first  section  of  that  Act  or  otherwise." 
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Addition  to        3.    To  section  4  of  the  said  Act  the 
Act.*°     ^     ^     following  shall  be  added!,  namely  i — 

"  And  sections  fifty-four,   paragraphs  two  and  three,, 
fifty-nine,   one  hundred  aiid    seven  and  one  hundred 
and  twenty-three  shall  be  read  as  supplemental  to  the 
III  of  1977.       Indian  Registration  Act,  1877." 

Ad^tion  to  To  section  6  of  the  said  Act  the 

M^ione  of  same    fon^^jng  ^^^^^^  s^all  be  added  :- 

**  (t)  Nothing  in  this  section  shall  be  deemed  to* 
authorize  a  tenant  having  an  un-transfer- 
able  right  of  occupancy,  the  farmer  of  an. 
estate  in  respect  of  which  default  has  been 
made  in  paying  revenue  ©r  the  lessee  of 
an  estate  under  the  management  of  a  Court 
of.  Wards  to  assign  his  interest  as  sucl> 
tenant,  farmer  or  lessee^" 

AmendsiMt 
of  section  69  of        5«    In  section  .69  of  the  said  Act — 
same  Act. 

{a)  after  the  words-  "is  valid  in  the  following  cases"^ 
the  words  "and  in  no  others''  shall  be  inserted  ;  and 

(b)  after  the  words  "Hindu,.  Muhammadan  or 
Buddhist,"  in  both  places  where  they  occur,  there  shall 
be  inserted  the  words  "or  a  member  of  any  other  race, 
sect,  tribe  or  class  from  time  to  time  specified  in  this 
behalf  by  the  Local  Government,  with  the  previous 
sanction  of  the  Governor  G»eneral  in  Council-,  in  the 
local  official  Gazette.** 
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CHAPTER  IX. 
Of  Noting  and  Protest 

99.     Notipg. 
10a    Protest 

Protest  for  better  security. 
loi.     Contents  of  protest 
loa.     Notice  of  protest 
Z03.    I^otest  for  non-payment  after  dishonon 

ance. 
104.    Protest  of  foreign  bills. 
Z04A.  When  noting  equivalent  to  protest 


CHAPTER  X. 
Or  Reasonable  time, 

105.  Reasonable  time. 

106.  Reasonable  time  of  givhig  notice  of  disho 

107.  Reasonable  tinpie  for  transmitting  such  no 


CHAPTER  XL 

>F  Acceptance  and  Payment  for 
Refe^rence  in  Case  of  Ne 

106.     Acceptance  for  honour. 

X09.     How  acceptance  for  honour  must  be  ma< 

ija    Acceptance  not  specifying  for  whose  ht 
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SECTIONS. 

111.  Liability  of  acceptor  for  honour. 

112.  When  acceptor  for  hononr  may  be  charged. 

113.  Payment  for  honour. 

114.  Right  of  payer  for  honour. 

115.  Drawee  in  case  of  need. 

116.  Acceptanoe  and  payment  without  protest 


CHAPTER  XII. 
Of  Compensation. 

1 17.    Rules  as  to  compensation. 


CHAPttll  XIII. 
Special  Rules  of  Evidence. 

118.  Presumptions  as  to  negotiable  instruments. 
\a)  of  consideration; 

3)  «s  to  date; 

c)  hs  to  time  of  acceptance; 

d)  as  to  time  of  transfer; 
\e)  as  to  order  of  indorsements; 

f)  as  to  stamp; 
S)  that  holder  is  a  boldar  in  due  course. 

119.  Presumption  on  proof  of  protest. 

12a    Estoppel  against  deayfng  originBl  validity  of  instrument. 
X2I.     Estoppel  against  denying  capacity  of  payee  to  indorse. 
Z23.    Estoppel  agiiBM  denying  signature  €r  capacity  of  prior 
party. 


CHAPTER  XIV. 
Of  CROSSED  Cheques. 

123.  Cheque  crossed  generally. 

124.  Cheqa<  crossfld-specialiy. 

125.  Crossing  after  issue. 

126.  Payment  of  cheque  crossed  genemlly. 
Payment  of  cheque  crossed  specially. 

127.  Payment  of  cheque  crossed  specially  more  than  once. 
za8.    Paymeut  in  due  course  of  crossed  cheque. 
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SECTIONS. 

199.     Payment  of  crossed  cheque  out  of  due  course. 

130.     Cheque  bearing '  'not  negotiable. " 

i3i«    Non-liabiUty  of  banker  receiving  payment  of  cheqiiew 


CHAPTER  XV. 
Of  Bills  in  Sets. 

132.  Set  of  bills. 

133.  Holder  of  first  acquired  part  entitled  to  alL 


CHAPTER  XVL 
Of  International  Law. 

134.  Law  governing  liability  of  makerr  acceptor  or  indorser  oC' 

foreign  instrument, 

135.  Law  of  place  of  payment  governs  dishonour. 

136.  Instrument  made,   &c. ,  out  of  British  India,  bat  in  ac* 

cordance  with  its  law. 

137.  Presumption  as  to  foreign  law. 


CHAPTER  XVI L 
Notaries  Pubuc 

138,  Power  to  appoint  notaries  puUic. 

139.  Power  to  make  rules  for  notaries  puWlc. 


Schedule. 
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No.  XZVI  Of  1881. 
(AS  AMENDED  BY  ACT  II  OF  1885.) 


PASSED  BY  THE  GOYESHOB  aEKEBAL  OF  IHDIA  IH  COUITCIL. 
•  (Received  the  assent  of  the  Governor  General  on  the 
gth  December^  1881, 


An  Act  to  define  and  amend  the  law  relating  to    Pro- 
missory  Notes,  Bills  of  Exchange  and  Cheques. 

Whereas  it  is  expedient  to  define  and  amend  the 
PnuunhiA  ^^^  relating  to  promissory  notes,  bills  of 

"**""*®'         exchange  an4  cheques  j      It    is  hereby 
enacted  as  follows  : — 


CHAPTER  I. 
Preliminary. 

'    I.    This  Act  may  be  called  "  The   Nogotiable  Instru- 

Short  title.        ments  Act,  188 1  :  " 

It  extends  to  the  whole  of  British  India  ;    but  nothing 

'  Local  extent      ^^ein  contained  affects  the  Indian  Paper 

Currency  Act,  1871,  section  21,  or  affects 

Savinff  of    ^"^  ^^^"^  usage  relating  to  any  instrument 

leasee  relathig     '"  ^^  oriental  language  :    Provided  that 

to  hundis,  &c.       such   usages  may  be  excluded    by    any 

words  in  the  body  of  the  instrument,  which 

indicate  an  intention  that  the  legal  relations  of  the  pair- 

Commenfie-    ties  thereto  shall  be  governed  by  this  Act  ; 

loent.  and  it  shall  come  into  force  on  the  first 

day  of  March,  1882. 
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r^^      ^'    ments  specified  in  the  schedule  hereto  an- 
■  nexed  shall   be   repealed  to  the  extent 

mentioned  in  the  third  column  therec^. 

tion-S*"        in  this  Act- 
„^    ,     „  *'  Banker  "  includes  also  persons  or  a 

iJaaJcer  corporation  or  company  acting  as  bankers; 

and 


•*  Wnfajnr        "  Notary  public  "  includes  also  any  per- 
^^  floewy    g^^  appointed  by  the  Govetnctf  General 
'"  in  Council  to  p     ' 

notary  public  under  this  Act. 


^^  ^^'  in  Council  to  perform  the  fanctions  of  a 


CHAPTER  II. 
Of  NoTfes,  Bills  and  CftEauEs. 

4.    A  "  promissory  note  "  is  an  instrument  in  writing 
.  .  (  not  being  a  banknote  or  a  currency- 

'  V^*'^'"**^    note  )  containing  an  unconditional  under- 
*  taking,   signed  by  the  maker,  to  pay  a 

certain  sum  of  money  only  to,  or  to  the  order  (rf,  a  certain 
person,  or  to  the  bearer  of  the  instrument, 
.    Illustrations. 
A  signs  instruments  in  the  following  terms  : 
(fl.)  *•  I  promise  to  pay  Bor  otde^  Rs»  500," 

{6,)    ^'  I  acknowie<^e  myself  to  be  indebted  to  B  m  Rsb  t.ooo,  to 

be  paid  on  demand,  for  vahie  received.  " 

(e.)    »•  Mr.  B,.I  O  U  Rs.  1,000." 

(d, )     **  I  promise  to  pay  B  Rs.  500  and  all  other  sums  which 

shall  be  due  to  him." 

{e.)    *'  I  promise  to  pay  B  Rs.  500,  first  deducting  thereout  any 

money  which  he  may  owe  me. " 

(/. )    "  I  promise  to  pay  B  Rs.  500  seven  days  after  my  marriage 
with  C." 

ig.)    "I  promise  to  pay  B  Rs.  soo  on  D's  deatii*  provided  D 
leaves  me  enough  to  pay  that  sum." 

(A,)    I  promise  to  pay  B  Rs.  500  and  to  deliver  to  him  my  bbck 
horse  on  ist  January  nexu" 
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The  iilstninients  respectively  marked  {a)  and  {3)  are  promissery 
Botes.  The  iastruinents  xespeotively  marked  {c)r  (d),  {e},  {/),  {g^ 
and  {A)  are  not  promisfiory  note& 

5.  A  '^  bill  of  exchange"  is  an  instrument  in  writing 
„^^     '  containing  an  unconditional  order,  signed 

dian^e  "  **'  ^^  ^^®  maker,  directing  a  certain  person 
^  '  to  pay  a  certain  sum  of  money  only  to^  or 

to  the  order  of^  a  certain  person  or  to  the  bearer  of  the 
kistmment 

A  promise  or  CH-der  to  pay  is  not  "  conditicMial,"  within 
tfae  meaning  of  this  section  and  secticHi  four,  by  reosoa 
of  the  time  for  payment  of  the  amount  or  any  instalment 
tiiereofbeilig  expressed  to  be  on  the  lapse  of  a  certain 
period  after  the  occurrence  of  a  specified  event  which, 
according  to  the  ordinary  expectation  of  mankind,  i& 
certain  to  happen,  although  the  time  of  its  happenin]^ 
Biay  be  uncertain^ 

The  sum  payable  may  be  "certain,"  within  the  meaning 
of  this  section  and  section  four,  although  it  includes. 
fateare  interest  oris  payable  at  an  indicated  rate  of 
exchange,  or  is  according  to  the  course  of  exchange,  and 
altfaoi^h  the  instrument  ppovides  thaty  on  d^aalt  of 
aymeot  of  an  inetalmeBt,  the  balance  unpaid  shall 
ecome  due. 

The  person  to  whom  it  is  dear  that  the  direction  is 
given  or  that  payment  is  to  be  made  may  be  a  "  certain 
person,"  within  die  meaning  of  this  section  and  section 
four,  although  he  is  nus-named  or  designated  by  descrip- 
tidn  only* 

6.  A  "  cheque,"  is  a  bill    of    exchange    drawn    on    a 
«<m.        II        specified  banker  ami  not  expressed  to  be 

Cneque.  payable  otherwise  than  on  demand. 

^  „  7.    The  maker  of  a  bill  of  exchange  or 

dSww^'"       cheque    is   called    the     "drawer;"    the 
person  thereby  directed  to  pay  is  called 
the  "  drawee." 
When  in  the  bill  or  in  any  indorsement  thereon  the 
„  name  x>i  any  person  is  given  in  addition 

eaae  f  naad  "*    ^  ^^^  drawee  to  be  resorted  to  in  case 
01  neea.        ^^  ^^^  ^^^^  person  is  called  a  "drawee 
in  case  of  need." 
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After  the  drawee  of  a  bill  has  signed  his   assent  upon 

,      the  bill,  or,  if  there  are  more  parts  thereof 

Acceptor.        ^^^^  ^^^^  ^p^,^  ^j^^  ^f  g^^sj^  parts,   and 

delivered  the  same  or  given  notice  of  such  signing  to  the 
holder  or  to  some  person  on  his  behalf,  he  is  called  the 
"  acceptor.*' 
*  When  a  bill  of  exchange  has  been  noted  or  protested 
„  for  non-acceptance  or  for  better  security. 

Acceptor  for    ^^^  ^j^y  person  accepts  it  supra  protest 
Honour.  ^^^  honour  of  the  drawer  or  of  any  one 

fOf  the  indorsers,  such  person  is  called  an  ^*  acceptor  for 
honour." 
The  person  named  in  the  instrument,  to  whom  or   to 
-Up       II  whose  order  the  money  is  by  the  instru- 

W^'  ment  directed  to  be  paid,  is  called  the 

"payee." 

8.  The  "holder"  of  a  promissory  note,  bill  of  ex- 
..  „         change   or   cheque   means    any   person 

liolder.  entitled  in  his  own  name  to  the  possession 

thereof  and  to  receive  or  recover  the  amount  due  thereon 
from  the  parties  thereto. 

Where  the  note,  bill  or  cheque  is  lost  or  destroyed, 
its  holder  is  the  person  sp  entitled  at  the  time  of  such 
loss  or  destruction. 

9.  "  Holder  in  due  conrse  "  means  any  person  who  for 
„  -- . ,  consideration  became  the  possessor  of  a 

^iieMMM"  ^    promissory    note,    bill    of    exchange    or 
cheque  if  payable  to  bearer, 
or  the  payee  or  indorsee  thereof,  if  payable  to,  or  to 
the  order  of,  a  payee, 

before  the  amount  mentioned  in  it  became  payable, 
and  without  having  sufficient  cause  to  believe  that  any 
defect  existed  in  the  title  of  the  person  from  whom  he 
derived  his  title. 

.   10.    "Payment  in  due  course"  means  payment  in 
„_         .  .       accordance  with  the  apparent  tenor  of  the 
Payment  in     instrument    in    good    faith    and    without 
€iie  course.  1.  ^       ^ 

neghgence  to  any  person  m  possession 

thereof  under  circumstances  which    do  not    afford  a 
♦  See  Sec.  a,  Act  II  of  1885. 
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reasonable  ground  for  believing  that  he  is  not  entitled 
to  receive  payment  of  the  amount  therein  mentioned. 


II.    A  promissory  note,  bill  of  exchange  or  cheque 

, .  drawn    or    made    in    British    India,  and 

meaL*  *    made    payable  in,    or    drawn  upon    any 

person  resident  in,  British  In  dia,  shall  be 

deemed  to  be  an  inland  instrument 

-a     •  12*    Any  such  instrument  not  so  drawn, 

Foreign    in-    made  or  made  payable  shall  be  deemed 


Btnuuent 


to  be  a  foreign  instrument. 


.   13.    A  ^negotiable  instrument"  means  a  promissory 
.,  J-     . .  , .      note,  bill  of  exchange  or  cheque  expressed 
kistrnMent  *°  ^®  payable  to  a  specified  person  or   his 

order,  or  to  the  order  of  a  specified  person, 
or  to  the  bearer  thereof,  or  to  a  specified  person  or  the 
bearer  thereo£ 

'   14.    When  a  promissory   note,  bill  of  exchange  or 
—      .  . .  cheque  is  transferred  to  any  person,  so  as 

aegotiation.     to  constitute  that  person  theholder  there- 
of, the  instrument  is  said  to  be  negotiated. 

.  15^  When  the  maker  or  holder  of  a  negotiable 
instrument  signs  the  same,  otherwise 
Indorsement,  jj^an  as  such  maker,  for  the  purpose  of 
negotiation,  on  the  back  or  face  thereof  or  on  a  slip  of 
paper  annexed  thereto,  or  so  signs  for  the  same  purpose 
a  stamped  paper  intended  to  be  completed  as  a  negoti- 
able instrument,  he  is  said  to  indorse  the  same,  and  is 
called  the  "indorser.'' 

16.    If  thfe  indorser    signs  his  name  only,    the  in- 
dorsement is  said  to  be   "in  blank,"  and 
"•   bl    ?^   d    '^  ^^  ^^^^  ^  direction  to  pay  the  amount 
41?  Si^w  mentioned  in  the  instrument  to,    or  to  the 

order  of,  a  specified  person,  the  indorsement 
,  ,,  „     is  said  to  be  "in  full "  ;  and  the  person  so 

iftoorsee.        specified  is  called  the  "  indorsee  "  of  the 
instrument. 
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'  17.  Where  an  instrument  may  be  conttraed  either  as 
a  promissory  note  or  bill  of  exchange,  the 
.  ^J^  1  g n  0 u  8  holder  may  at  bis  election  treat  it  as  either^ 
*™*"*^°^*^  and  the  instrument  shaU  be  thenceforward 
treated  accordingly. 

WhereamoTint        '^*    ^^  the  amount  undertaken  w  ordered 

is  stated  differ-    ^o  be  paidissUted  differently  in  figures 

ently  intgvaea    ^^^  ^°  words,  the  amount  stated  in  words 

knd  words.  shsiW  be  the  amount  undertaken  or  mrdered 

to  be  paid, 

19.    A  promissory  note  or  bill  of  ex- 
In^ments    change,  in  which  no  time  for  payment  is 
^J*5       ^^    specified,  and  a  cheque^  aie  payable  on 
*^°^""^  demand* 

20.  Where  one  person  signs  and  delivers  to  another 

a  paper  stamped  in  accordance  with  the 
-♦  ^  '  law  relating  to  negotiable  instruments 
S"^  ta  ^'  ^^^^  ^^  ^^^^^  ^^  British  India,  and  either 
•tmmen  .  wholly  blank  or  having  written  thereon 

an  incomplete  negotiable  instrument,  be  thereby  gives 
prima  facie  authority  to  the  holder  thereof  to  make  or 
complete,  as  the  case  may  be,  upon  it  a  negotiable  in* 
strument,  for  any  amount  specified  therein  and  not 
exceeding  the  amount  covered  by  the  stamp.  The  person 
so  signing  shall  be  liable  upon  such  instrument,  in  the 
capacity  in  which  he  signed  the  same,  to  any  holder  in 
due  course  for  such  amount :  provided  that  no  person 
other  than  a  holder  in  due  coarse  shall  recover  from  the 
person  delivering  the  instrument  anything  in  excess  of 
the  amount  intended  by  him  to  be  paid  theretmder. 

21.  In  a  promissory  note  or  bill  of  exchange  the 

"  A     •  i,t  "    ^xp^'^ssions  "  at  sight  "  and  **on  present- 

«i  n  *  ■^^*'       meat  "  mean  on  demand.    The  expression 
On    preaent-    « ^^,.  gjgjj^ «    means,  in  a  promissory 

'""After  siffht "    '*^*^»  *^^'  jMresentment  for  sight,  and,  in 
^   '      a  bill  of  exchange,  after  acceptance,  or 
noting  for  non-acceptance,  or  protest  for  non-acceptance. 

"  lu*    •*»  M         22.    The  maturity  of  a  promissory  note 
*«^i^«       or  bill  of  exchange  is  the  date  at  which 
it  falls  due. 
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Every  promidaory  note  or  bill  oi  exchange  which  is 

^  not  expressed  to  be  payable  on  demand, 

Daysofgraw.    ^^  sight  or  on  presentment  is  at  maturity 

4)n  the  third  day  after  the  day  on  which  it  is  expressed 

to  be  payable. 

23.  in  calculating  the  date  at  which  a  promissory 
note  or  bill  of  exchange,  made  payable  a 
matmSvotl^l  s^**«^  number  of  months  after  date  or 
OTnote  payable  ^^^^^  sight,  or  after  a  certain  event,  is  at 
somanymontlis  maturity,  the  period  stated  shall  be  held 
after  date  or  to  terminate  on  the  day  of  the  month 
Bight.  which  corresponds  with  the  day  on  which 

the  instrument  is  dated,  or  presented  for 
acceptance  or  sight,  or  noted  for  non-acceptance,  or 
protested  for  non-acceptance,  or  the  event  happens,  or, 
where  the  instrument  is  a  bill  of  exchange  made  payable 
a  stated  number  of  months  after  sight  and  has  been 
accepted  for  honour,  with  the  day  on  which  it  was  so 
accepted.  If  the  month  in  which  the  period  would 
terminate  has  no  corresponding  day,  the  period  shall  be 
held  to  terminate  on  the  last  day  of  such  month. 

Jllustration^, 

{a)  A  negotiable  instrament,  dated  29th  January,  1878,  is  mode 
payable  at  one  month  after  date.  The  instrument  is  at  maturity  on 
the  third  day  after  the  aSth  February,  X878. 

(^. )  A  negotiable  instrument,  dated  30th  August,  1878,  is  made 
fxiyable  three  months  after  date.  The  instrument  is  at  maturity  oa 
the  3rd  December,  1878. 

{c.)  A  promissory  note  or  bill  of  exchange,  dated  31st  August, 
1678,  is  made  payable  three  months  after  date.  The  instrument  is 
at  maturity  on  the  3rd  December,  1878. 

24.  In  calculating  the  date  at  which  a  promissory 
Calculating  ^^^^  ^^  ^^*'  ^^  exchange  made  payable  a 
maturity  of  bill  certain  number  of  days  after  date  or  after 
or  note  payable  «ight  or  after  a  certain  event  is  at  maturity^ 
Be  many  day«  ^^  day  of  the  date,  or  of  presentment  for 
after  date  or  acceptance  or  sight,  or  oi  protest  for  non- 
Bight.  acceptance,  or  on  which  the  event  happens, 

shall  be  excluded 
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25.  When  the  day  on  which  the  promissory  note  or 

bill  of  exchange  is  at  maturity  is  a  pub- 
WHen  day  of    jj^,  holiday,  the  instrument  shall  be  deem- 
holiSy     "  *    ed  to     be  due  on  the  next    preceding 
^'  business  day. 

Explanation. — The  expression  "  public  holiday  "  in- 
cludes Sundays :  New- Year's  day,  Christmasday :  if 
either  of  such  days  falls  on  a  Sunday,  the  next  follow- 
ing Monday  :  Good- Friday  ;  and  any  other  day  declared 
by  the  Local  Government,  by  notification  in  the  ofiicial 
Gazette,  to  be  a  public  holiday. 

CHAPTER  IIL 
Parties  to  Notes,  Bills  and  Cheques. 

26.  Every  person  capable  of  contracting,  according 

to  the  law  to  which  he  is  subject,  may 
jnftlr   ft*  ^^"^  himself  and  be  bound  by  the  making, 

miflMW^Mte^  drawing,  acceptance,  indorsement,  deli- 
ng     ^  '    very    and  negotiation    of  a  promissory 

note,  bill  of  exchange  or  cheque. 

A  minor  may  draw,  indorse,  deliver  and  ]  negotiate 
'  Mirwr  ^"^^  instrument  so  as  to  bind  all  .parties 

^^  '  except  himself. 

Nothing  herein  contained  shall  be  deemed  to  empower 
a  corporation  to  make,  indorse  or  accept  such  instru- 
ments except  in  cases  in  which,  under  the  law  for  the 
time  being  m  force,  they  are  so  empowered. 

27.  Every  person  capable  of  binding  himself  or  of 
.  being  bound,  as  mentioned  in  section 
Agency.  twenty-six,  may  so  bind  himself  or  be 

bound  by  a  duly  authorized  agent  acting  in  his  name. 

A  general  authority  to  transact  business  and  to  receive 
and  discharge  debts  does  not  confer  upon  an  agent 
the  power  of  accepting  or  indorsing  bills  of  exchange 
so  as  to  bind  his  principal. 

•  An  authority  to  draw  bills  of  exchange  does  not  of 
♦tself  import  an  authority  to  indorse. 
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^    28.    An  agent  who  signs  his  name  to  a  promissory 

note,  bill  of  exchange  or  cheque  without 

ftflfiS  •     •  indicating  thereon  that  he  signs  as  agent, 

ageni  signing.      ^^  ^j^^^  g^  ^^^  ^^^  intend  thereby  to 

incur  personal  responsibility,  is  liable  personally  on  the 
instrument,  except  to  those  who  induced  him  to  sign 
upon  the  belief  that  the  principal  only  would  be  held 
liable. 

29.  A  legal  representative  of  a  deceased  person  who 

signs  his  name  to  a  promissory  note,  bill 

Liabihtyof    of  exchange  or  cheque  is  liable  personally 

i^i'^^ff       thereon  unless  he   expressly    limits    his 

signing.      liability  to  the  extent  of  the  assets  received 

by  him  as  such. 

30.  The  drawer  of  a  bill  of  exchange  or  cheque  is 

bound,  in  case  of  dishonour  by  the  drawee 
Liability  of    ^j.  acceptor  thereof,   to  compensate  the 
"*^®^'  holder,  provided  due  notice  of  dishonour 

has  been  given  to,  or  received  by,  the  drawer  as  herein- 
after provided. 

31.  The  drawee  of  a  cheque  having  sufficient  funds 

of  the  drawer  m  his  hands  properly  appli- 
Liability  of    ^^^Yq  ^^  ^^iq    payment  of   such    cheque 
-SiLnT  *  ^  ^      ^^^^  P^y  ^^®  cheque  when  duly  required 
.  *  so  to  do,  and  in   default  of  such  payment, 

must  compensate  the  drawer  for  any  loss  Or  damage 
caused  by  such  default. 

32.  In  the  absence  of  a  contract  to  the  contrary,  the 
T  •  T.-T*  f  maker  of  a  promissory  note  and  the  accept- 
Liability  of    ^^  before  maturity  ofabillof   exchange 

Md  acc^ntoTof  ^®  ^°^"^  *°  P^X  ^^^  amount  thereof  at 
^^        ^  maturity  according  to  the  apparent  tenor 

of  the  note  or  acceptance  respectively^ 
and  the  acceptor  of  the  bill  of  exchange  at  or  after 
maturity  is  bound  to  pay  the  amount  thereof  to  the 
holder  on  demand. 

In  default  of  such  payment  as  aforesaid,  such  maker 
or  acceptor  is  bound  to  compensate  any  party  to  the 
note  or  bill  for  any  loss  or  damage  sustained  by  hinx 
and  caused  by  such  default. 
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^.     ,  33.    No  person  except  the  draweie  of 

€Ah&       T*    a  bill  of  exchange,  or  all  or  some  of  seve- 
«xLt  iT'ne^d    ^^^  drawees,  or  a  person  named  therein 
Of  for  honour.       *^  *  drawee  m  case  of  need,  or  an  accept*- 
or  for  honour,  can  bind  himself  by  an 
acceptance. 
34.    Where  there  are  several  drawees 
Acceptance  by    ^f^  j^jj]  of  exchange  who  are  not  partners; 
several  drawees    each  of  them  can  accept  it  for  himself 
parijners.        ^^^  ^^^^  ^^  ^j^^^^  ^^^^  accept  it  for  another 
without  his  authority, 
35.    In  the  absence  of  a  contract  to  the  contrary,  who- 
T  •  KTt     f    ^^^^  indorses  and  delivers  a  negotiable 
Liabihty  of    instrument  before  maturity,  without^   i^ 
m  orser.  ^^^j^  indorsement,    expressly    excluding 

or  making  conditional  his  own  liability,  is  bound  there- 
by to  every  subsequent  holder,  in  case  of  dishonour 
by  the  drawee,  acceptor  or  maker,  to  compensate  such 
holder  for  any  loss  or  damage  caused  to  him  by  such 
dishonour,  provided  due  notice  of  dishonour  has  been 
given  to,  or  received  by,  such  indorser  as  hereinafter 
provided. 

Every  indorser  after  dishonour  is  liable  as  upon  an 
instrument  payable  on  demand. 

Liability  of  3^.  Every  prior  party  to  a  negotiable 
prior  parties  to  instrument  is  liable  thereon  to  a  holder 
holder  in  due  in  due  course  until  the  instrument  is  duly 
oourse.  satisfied. 

37.  The  maker  of  a  promissory  note  or  cheque,  the 
drawer  of  a  bill  of  exchange  until  accept- 
^^*  ^T"  *"^®»  *^d  the  acceptor  are,  in  the  ab- 
^Mioah*  *®"^®  ®^  *  contract  to  the  contrary, 
^     ^    '  respectively  liable  thereon    as    principal 

debtors,  and  the  other  parties  thereto  are  liable  thereon 
as  sureties  for  the  maker,  drawer  or  acceptor,  as  the  case 
may  be. 

Prior  party  3^*  As  between  the  parties  so  liable 
«  priscipal  in  as  sureties,  each  prior  party  is,  in  the 
respect  of  each  absence  of  a  contract  to  the  contrary^ 
subsequent  also  liable  thereon  as  a  principal  debtor 
Farty.  in  respect  of  each  subsequent  party. 
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Illustration, 

A  draws  a  bill  payable  to  his  own  order  on  B,  who  accepts. 
A  afterwards  indorses  the  bill  to  C,  C  to  D,  and  D  to  E.  As 
between  E  and  B,  B  is  the  prmcipai  debtor,  and  A,  C  and  D  are 
hs  sureties.  As  between  £  and  A,  A  is  the  principal  debtor,  and 
C  and  D  are  his  sureties.  As  between  E  and  C»  C  is  the  principal 
debtor  and  D  is  his  surely. 

39.  When  the  holder  of  an  accepted  bill  of  exchange 

enters  into  anycontract  with  the  acceptor 
Sorety-Bhip.  ^hich,  under  section  134  or  135  of  the 
Indian  Contract  Act,  1872,  would  discharge  the  other 
parties,  the  holder  may  expressly  reserve  his  right  to 
charge  the  other  parties,  and  in  such  case  they  are  not 
discharged. 

40.  Where  the  holder  of   a  negotiable  instrument, 

without  the  consent  of  the  indorser,   des- 

Diacharge  of    ^^.^yg  ^j.  jmpairs    the  indorser's  remedy 

Bwwser  8     la-    j^^^j^g^  5^  prior  party,  the  indorser  is  dis- 

^*  charged  from  liability  to  the  holder  to 

the  same  extent  as  if  the  instrument  had  been  paid  at 

maturity. 

II  lustration , 

A  is  the  holder  of  a  bill  of  exchange  made  payable  to  the  order 
of  B,  which  contains  the  following  indorsements  in  blank  : — 
First  indorsement,  ••  R  '• 
Second  indorsement,  **  Peter  Williams.  " 
Third  indorsement,  •«  Wright  &  Ca  " 
•  Fomth  indorsement,  *•  John  Rozario." 

This  bill  A  puts  in  suit  against  John  Rozario  and  strikes  out» 
without  John  Rozario's  consrnt,  the  indorsements  by  Peter 
Williams  and  Wright  &  Co.  A  is  not  entitled  to  recover  anything 
from  John  Rozario. 

41.  An  acceptor  of  a  bill  of  exchange  already  in- 

dorsed is  not  relieved  from  liability  by 
K»  j^^i.?  V  reason  that  such  indorsement  is  forged, 
WrScmel^  if  he  knew  or  had  reason  to  believe  the 
^rgg^  Indorsement  to  be  forged  when  he  ac- 

cepted the  bill. 

22 
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42.  An  acceptor  of  a  bill  of  exchange    drawn    in  a 

fictitious  name  and  payable  to  the  drawer's 
Kn^!?^*^"^  •  order  is  not,  by  reason  that  such  name 
bill  drawn  in  jg  fictitious,  relieved  from  liability  to  any 
fictitionsname.    ^^^^^^  j^^   ^^^  ^^^^^^  claiming  under   an 

indorsement  by  the  same  hand  as    the  drawer's  signature, 
and  purporting  to  be  made  by  the  drawer. 

43.  A  negotiable  instrument  made,   drawn,  accepted, 

indorsed    or    transferred    without    consi- 

Negotiable  in-    deration,   or    for  a    consideration   which 

strumentmade,     f^jjg^   creates   no   obligation   of   payment 

consideration^      between   the   parties   to   the   transaction. 

But  if  any  such  party  has  transferred  the 
instrument  with  or  without  indorsement  to  a  holder 
for  consideration,  such  holder,  and  every  subsequent 
holder  deriving  title  from  him,  may  recover  the  amount 
due  on  such  instrument  from  the  transferor  for  con- 
sideration or  any  prior  party  thereto. 

Exception  I, — No  party  for  whose  accommodation  a 
negotiable  instrument  has  been  made,  drawn,  accepted 
or  indorsed  can,  if  he  have  paid  the  amount  thereof, 
recover  thereon  such  amount  from  any  person  whp 
became  a  party  to  such'  instrument  for  his  accommoda- 
tioD. 

Exception  IL — No  party  to  the  instrument  who  has 
induced  any  other  party  to  make,  draw,  accept,  indorse 
or  transfer  the  same  to  him  for  a  consideration  which 
he  has  failed  to  pay  or  perform  in  full  shall  recover 
thereon  an  amount  exceeding  the  value  of  the  considera- 
tion (if  any)  which  he  has  actually  paid  or  performed. 

44.  When    the    consideration    for    which    a   person 

signed  a  promissory  note,  bill  of  exchange 
Bcnce  orfailnre  °^  cheque  consisted  of  money,  and  was 
of  money-con-  originally  absent  in  part  or  has  subse- 
Bideration.  quently  failed  m   part,   the  sum   which    a 

holder  standing  in  immediate  relation 
with  such  signer  is  entitled  to  receive  from  him  is  propor- 
tionally reduced. 
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Explanaiion, — The  drawer  of  a  bill  of  exchange 
stands  in  immediate  relation  with  the  acceptor.  The 
maker  of  a  promissory  note,  bill  of  exchange  or  cheque 
stands  in  immediate  relation  with  the  payee,  and  the 
indorser  with  his  indorsee.  Other  signers  mzly  by 
agreement  stand  in  immediate  relation  with  a  holder. 

Illtisiration* 

'  A  draws  a  bill  on  B  for  Rs.  500  payable  to  the  order  of  A.  B 
accepts  the  bill,  but  subsequently  dishonours  it  by  non-payment. 
A  sues  B  on  the  bill.  B  proves  that  it  was  accepted  for  ^ralUe  as 
to  Rs.  400,  and  as  an  acconnnodation  to  the  plamtlfr  as  to  the 
residiie;     A  can  only  recover  Rs^  4€xx 

45.    Where  a  part  of  the    consideration  for  which 

a  person  signed  a   promissory  note,  bill 

Parti^  failure    of  exchange  or  cheque,  though  not  consist- 

of  conndeMktion    •      ^f  money,  is  ascertainable  in  money 

JfLo^OT      "^    without  collateral  enquiry,  and  there  has 

^'  been  a  failure  of  that  pant,  the  sum  which 

a  holder  standing  in  immediate  relation  with  such  signer 

is  entitled  to  receive  from  him  is  proportionally  re> 

duced. 

*  45  A.    Where  a  bill  of  exchange  has  been  lost  before 

tr  M   I    .  ui.    '*  ^-  over-due,  the  person  who  was  the 

toduH   te     f    holder  of  It  may  apply  to  the  drawer  to^ 

loBtWll  ^*^®  ^^"^  another  bill  of  thesame  tenor^ 

giving  security  to  the  drawer,  if  required, 

to  indemnify  him  against  all  persons  whatever  in  case 

the  bill  alleged  to  have  been  Tost  shalT  be  found  again. 

If  the  drawer  on  request  as  aforesaid  refuses  to  give 
such  duplicate  bill,  he  may  be  compelled  to  do  so. 


CHAPTER  IV. 
Of  Negotiation. 

46.  The  making,  acceptance  or  indorsement  oT  a 
promissory   note,    bill    of   exchange    or 

Delivery.  cheque  is  completed  by  delivery,  actual  or 

constructive. 

*    See  sec.  a^  Act  II  of  1885.. 
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As  between  parties  standing  in  immediate  relation, 
delivery  to  be  effectual  must  be  made  by  the  party  mak- 
ing, accepting  or  indorsing  the  instrument,  or  by  a  per- 
son authorized  by  him  in  that  behalf. 

As  between  such  parties  and  any  holder  of  the  instru- 
ment other  than  a  holder  in  due  course,  it  may  be  shown 
that  the  instrument  was  delivered  conditionally  or  for  a 
special  purpose  only,  and  not  for  the  purpose  of  transfer- 
ing  absolutely  the  property  therein. 

A  promissory  note,  bill  of  exchange  or  cheque  pay- 
able to  bearer  IS  negotiable  by  the  delivery  thereof. 

A  promissoiy  note,  bill  of  exchange  or  cheque  payable 
to  order  is  negotiable  by  the  holder  by  indorsement  and 
delivery  thereof. 

„     ...  . .     ,  47.     Subject  to  the  provisions  of  section 

aelferv  fifty-eight,  a  promissory  note,  bill   of  ex- 

^   ^'  change  or  cheque  payable  to  bearer  is 

negotiable  by  delivery  thereof. 

ExcepHon.-^A,  promissory  note,  bill  of  exchange  or 
cheque  delivered  on  condition  that  it  is  not  to  take  effect 
except  in  a  certain  event  is  not  negotiable  (except  in  the 
hands  of  a  holder  for  value  without  notice  of  the  condi- 
jtion)  unless  sucli  event  happens. 

Iltustrattons^ 

{a. )  A,  the  holder  of  a  negotiable  instrument  payable  to  bearer, 
delivers  it  to  B's  agent  to  keep  for  B.  The  instrument  has  been 
negotiated. 

{k)  A,  the  holder  of  a  negotiable  instrument  payable  to  bearer, 
which  is  in  the  hands  of  A's  banker,  who  is  at  the  time  the 
banker  of  B,  directs  the  banker  to  transfer  the  instrument  to  B's 
credit  in  the  banker's  account  with  B.  The  banker  does  so,  and 
accordingly  now  possesses  the  instrument  as  B's  agent  The 
instrument  has  been  negotiated,  and  B  has  become  the  holder  of  it. 

48.     Subject  to  the  provisions  of  section  fifty-eight, 

i.-  i.-      n.      ^  promissory  note,  bill  of  exchange  or 

Ssemrt         ^^^^"^  payable  to  the  order  of  a  specified 

person,  or  to  a  specified  person  or  order, 

is  negotiable  by  the  holder  by  indorsement  and  delivery 
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49.     The  holder  of  a  negotiable  instrument  indorsed 

,  in  blank  may,   without  signing,  his  own 

Conversion  of    aame,  by    writ4ng   above    the    indorser's 

M^^^nto  ii-    signature  a  direction  topay  to  any  other 

dorsement     in    Person  as  indorsee,  convert  the  indorse- 

fQl2.  ment  in  blank  into    an  indorsement  m 

full  ;    and  the  holder  does  not  thereby 

incur  the  responsibility  of  an  indorser. 

5a  The  indorsenteiU  of  a  negotiable  instrument 
Effect  of  n  ^®^lowed  by  delivery  transfers  to  the  in- 
dorsement ^  "  ^o^s^^  ^^®  property  therein  with  the 
right  of  further  negotiation  ;  but  the  in- 
dorsement may,  by  express  words,,  restrict  or  exclude 
such  right,  or  may  merely  constitute  the  indorsee  an 
agent  to  indorse  the  instrument,  or  to  receive  its  contents 
fer  the  indorser,  or  for  some  other  specified  person. 

Illustrations, 

B  signs  the  followidng  indorsements  on  difiereat  negotiable^ 
instraments  payable  to  bearer:—- 

(a)  **  Pay  the  contents  to  C  only^  " 

(d)  "PayC  for  my  use..' 

{c)  *'  Pay  Cor  order  for  the  account  x>f  B;**' 

{d)  "  The  within  must  be    credited  to  C.  " 

These  indorsements  exclude  the  right  of  further  negotatibn  fiy  C^ 

{e)  ••  Pay  C. '*' 

(/)  •*  Pay  G  valme'in  account  with  the-  Oriental  Bank»  '* 

{g)  "  Pay  the  contents  to  C,  being  part  of  the  consideration  in 
a  certain  deed  of  assignment  executed  by  C  to  the  indorser  and 
others.  " 

These  indorsements  do  not  exclude-  the  right  of  further  negO' 
tiation  by  C. 

51.    Every  sole  maker,   drawer,  payee  or  indorsee, 
-_  or  all  of  several  joint  makers,   drawer^ 

negotiate  ^^^    payees  or  indorsees,,  of  a  negotiable  instru- 
^        '  ment  may,  if  the    negotiability  of  such 

instrument  has  not  been-  restricted  or  excluded  as- 
mentioned  in  section  fifty,  indorse  and  negotiate  the 
same. 
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iJAr^/awfl^fOW. — Nothing  in  this  section  enables  a  maker 
or  arawer  to  indorse  or  negotiate  an  instrument,  unless 
he  is  in  lawful  possession  or  is  holder  thereof ;  or  enables  a 
payee  or  indorsee  to  indorse  or  negotiate  an  instrument, 
unless  he  is  holder  thereof 

Illustration^ 

A  bill  is  drawn  payable  to  A  or  order.  A  indorses  it  to  B,  the 
indorsement  not  containing  the  words  "  or  order  "  or  -smy  equi- 
valent words.     B  may  negotiate  the  instrument. 

52.    The  indorser  of  a  negotiable   itistrument  may, 
by  ex^M-ess    words    in    the    indorsement, 
ladwger  who    ^xd^^je  his  own  liability  thereon,  or  make 
ifabmu'''^    such  liability  or  the  right  of  the  indorsee 
makes  it  cob-    ^°  receive  the  amount  due  thereon  depend 
ditional.  "P^^  *^^  happening  of  a  specified  event, 

although  such  event  may  never  happen. 
Where  an  indorser  so  excludes  his  liability  and  after- 
wards becomes  the  hoMer  of  the  instrument,  all  inter- 
mediate indorsers  are  liable  to  him. 

Illustrations, 

(a).  The  indorser  of  »  nagotiable  iastnunent  signs  his  name 
adding  the  words— 

"Without  recourse." 

Upon  this  indorsement  he  iacurs  no  liability. 

(A  A  is  the  pa^e  and  holder  of  a  negotiable  instnunent. 
Excluding  personal  liability  by  an  indorsement  "without  recourse," 
he  tci»sfers  the  instrument  to  B,  and  B  indorses  it  to  C,  who 
indorses  It  tp  A.  A  is  not  only  ranstated  in  his  former  rights,  but 
has  the  rights  of  an  indorsee  against  B  and  C. 

Holder  dtpiy-  53*    A  holder  of  a   aegodable  instru- 

ing  title  firom  ment  who  derives  title  from  a  holder  in 

liolder  ui   duo  doe  course  has  the  rights  thereon  of  that 

4»urM.  holder  in  due  course. 

54.    Subject  to  the  provisions  hereinafter  contained 

J.    .  1    as  to  crossed  cheques,  a  negotiable  instru- 

indorseTTn    "*«nt  indorsed  in  blank  is  payable  to  the 

bjijok.  bearer  thereof  even  although  originally 

payable  to  order. 
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55.  If  a  negotiable    instrument,    after  having    been 
Conversion  of    indorsed   in   blank,  is  indorsed  in  full,  the 

indorsement  in  amount  of  it  cannot  be  claimed  from   the 

blank  into  in-  indorser  in  full,   except  by  the  person  to 

dorsement      in  whom  it  has  been  indorsed  in  full,    or    by 

f^l*  one  who  derives  title  though  such  person. 

56.  No  writing  on  a  negotiable   instrument  is  valid 

for  the  purpose   of    negotiation    if   such 

Indorsement     writing  purports   to  transfer  only  apart 

forepart  of  sum    ^^  ^j^^  amount  appearing  to  be  due  on  the 

instrument ;  but  where  such  amount  has 
been  partly  paid,  a  note  to  that  effect  may  be  indorsed 
on  the  instrument,  which  may  then  be  negotiated  for  the 
balance. 

Legal    repre- 
sentative   can-         57.     The  legal  representative    of  a  de- 

not  by  delivery  ceased  person  cannot  negotiate  by  delivery 

only   negotiate  only  a  promissory  note,  bill  of  exchange 

instrument  or  cheque  payable  to  order  and  indorsed 

indorsed  by  by  the  deceased  but  not  delivered, 
deceased. 

58.  When  a  negotiable  instrument  has  been  lost,  or 
Instrument  ^^  ^^'^  obtained  from  any  maker,  acceptor 
obtained  by  un-  or  holder  thereof  by  means  of  an  offence 
lawful  means  or  or  fraud,  or  for  an  unlawful  consideration, 
for  unlawful  no  possessor  or  indorsee  who  claims  through 
«onsidertion.  the  person  who  found  or  so  obtained  the 
instrument  is  entitled  to  receive  the  amount  due  thereon 
from  such  maker,  acceptor  or  holder,  or  from  any  party 
prior  to  such  holder,  unless  such  possessor  or  indorsee  is, 
or  some  person  through  whom  he  claims  was,  a  holder 
thereof  in  due  course. 

59.    The  kolder  of  a  n^otiable  instru- 

•"drfter    °^^"^  ^^°  ^^  acquired  it  after  dishonour, 

4?™nor  or    whether  by   non-acceptance  or  non-pay- 

when  over-due.     "i^"*?  with  notice  thereof,  or  after  maturity, 

has  only,  as  against  the  other  parties,   the 

eights  thereon  of  his  transferor ; 
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Provided  that  any  person  who,  in  good  faith  and  for 
Accommodatioix  ^^^^^^f  ^tion,  becomes  the  holder,  after 
note  or  bill  maturity,  of  a  promissory  note  or  bill    of 

exchange  made,  drawn  or  accepted  with- 
out consideration,  for  the  purpose  of  enabling  some  party 
thereto  to  raise  money  thereon,  may  revover  the  amount 
of  the  note  or  bill  from  any  prior  party. 

Illustration. 

The  acceptor  of  a  bin  of  exchange,  when  he  accepted  it,  deponted 
with  the  drawer  certain  goods  as  a  collateral  security  for  the  pay- 
■  ment  of  the  bill,,  with  power  to  the  drawer  to  sell  the  goods  and 
apply  the  proceeds  in  discharge  of  the  bill  if  it  were  not  paid  at 
maturity.  The  bill  not  having  been  paid  at  maturity,  the  drawer 
sold  the  goods  and  retained  the  proceeds,  but  indorsed  the  bill  to 
A.    A's  tide  is  subject  to  the  same  objection  as  the  drawer's  title. 

60.    A  negotiable  instrument  may  be  negotiated  (except 

*    ^y  ^^  maker,  drawee  or  acceptor  after 

T^^S^"^!^!     maturity)   until    payment  or    satisfaction 

negotiable   till    t^jgreof  by  the  maker,  drawee  or  acceptor 

Xf^ion."'    at  or  after  maturity,    but  not    after    such 

payment  or  satisfaction. 


CHAPTER  V. 

Of  Presentment. 

61.  A  bill  of  exchange  payable  after  sight  must,  if 
no    time    or  place  is  specified  therein  for 

Presentment  presentment,  be  presented  to  the  drawee 
for  acceptance.  ^^^^^^^  ^^^  acceptance,  if  he  can,  after 
reasonable  search,  be  found,  by  a  jperson  entitled  to 
demand  acceptance,  within  a  reascmable  time  after  it  is 
drawn,  and  in  business  hours  on  a  business  day.  In 
default  of  such  presentment,  no  party  thereto  is  liable 
thereon  to  the  person  making  such  default. 

If  the  drawee  cannot,  after  reasonable  search,  be  found, 
the  bill  is  dishonoured. 

If  the  bill  is  directed  to  the  drawee  at  a  particular 
place,  it  must  be  presented  at  that  place  ;  and  if  at  the 

Digitized  by  VjOOQIC 


SECS.  61-64.]  .THE  NEGOTIABLE  INSTRUMElfTS  ACT.      345: 

due  date  for  presentment  he  cannot,    after  reasonable 
search,  be  found  there,  the  billis  dishonoured. 

*  Where  authorised  by  agreement  or  usage,  a  present- 
ment througji  the  post  oifice  by  means  of  a  registered 
letter  is  sufficient* 

62.  A  promissory  note,  payable  at    a   certain   period 

after  sight,  must  be  presented  to  the 
Preeentment  ^^y.^j.  thereof  for  sight  (if  he  can  after 
note  for  8^ht^  reasonable  search  be  found)  by  a  persoa. 
^  '  entitled  to  demand  payment,  within  a 
reasonable  time  after  it  is  made  and  in  business- hours 
on  a  business  day.  In  default  of  such  presentment,  no 
party  thereto  is  liable  thereon  to  the  person  making  such 
default. 

63.  The  holder  must,  if  so  required  by  the  drawee  of 

a  bill  exchange  presented  to  him  for  ac- 
*  ^v^^l^  ceptance,  allow  the  drawee  twenty-four 
lor  deliberation.  ^^^^^  (exclusive  of  public  holidays)  to  con. 
sider  whether  he  will  accept  it. 

64.  Promissorry  notes,  bills  of  exchange  and  cheques 

must  be  presented  for  payment  to  the. 
f  ^^*™?  maker,  acceptor  or  draweethereof  respec- 
paym«n  .  tively,  by  or  on  behalt  of  the  holder  as  here- 
inafter provided.  In  default  of  such  presentment,  the 
other  parties  thereto  are  not  liable  thereon  to  such, 
holder. 

*  Where  authorised  by  agreement  or  usage,  a  present- 
ment through  the  post  office  by  means  of  a  registered 
letter  is  sufficient. 

Exception. — Where  a  promissory  note  is  payable  on 
demand  and  is  not  payable  at  a  specified  place,  no 
presentment  is  necessary  in  order  to  charge  the  maker 
thereof. 


*'  See  Sec  4.  Act  II  of  1885. 
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Hours  for  pre- 
aentment. 


Presentment 
for  payment  of 
instrument  pay 
able  after  date 
or  si^ht. 


65.  Presentment  for  payment  must  be 
made  during  the  usual  hours  of  business 
and,  if  at  a  banker's,  within  banking 
hours. 

66.  A  promissory  note'  or  bill  of  ex- 
change, made  payable  at  a  specified 
period  after  date  or  sight  thereof,  must 
be  presented  for  payment  at  maturity. 


69. 


)ayal 
iified 


67.  A  promissory  note  payable  by  in- 
stalments must  be  presented  for  payment 
on  the  third  day  after  the  date  fixed  for 
payment  of  each  instalment  ;  and  non- 
payment of  such  presentment  has  the 
same  effect  as  non-payment  of  a  note  at 
maturity. 

68.  A  promissory  note,  bill  of  exchange 
or  cheque  made,  drawn  or  accepted  pay- 
able at  a  specified  place  and  not  else- 
where must,  in  order  to  charge  any  party 
thereto,  be  presented  for  payment  at  that 
place. 

A  promissory    note  or    bill  of  exchange  made, 
drawn  or  accepted  payable  at  a  specified 
place  must,  in  order  to  charge  the  maker 
place  '       ^^  drawer  thereof,  be  presented  for  pay- 
ment at  that  place. 

A  promissory  note  or  bill  of  exchange,  not  made 
payable  as  mentioned  in  sections  sixty- 
eiglit  and  sixty-nine,  must  be  presented 
for  payment  at  the  place  of  business  (if 
any),  or  at  the  usual  residence,  of  the 
maker,  drawee  or  Acceptor  thereof,  as  the 


Presentment 
for  payment  of 
promissory  note 
payable  by  in- 
stalments. 


Presentment 
fer  payment 
of  instrument 
payable  at  speci- 
f  ed  place  and 
not  elsewhere. 


Instrument 
payable  at  spe- 

oif 


70. 

Presentment 
wbore  no  excln- 
Bive  place  speci- 
fied. 


case  may  be, 

71.     If  the 

Presentment 
when  maker, 
&c.,  has  no 
known  place  of 
business  or  resi- 
«benoe. 


maJoer^  dvawee  or  .acceptor  of  a  negotiar 
ble  instrument  has  no  known  place  of 
business  or  fixed  residence,  and  no  place 
is  specified  in  the  instrument  for  present- 
ment for  acceptance  or  payment,  such 
presentment  may  be  made  to  him  in  person 
wherever  he  can  be  found. 
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*  72.     A  cheque  mast,  in  wder  to  charge  the  drawer, 

be  presented  at    the  bank    upon  which 

Prwentment     jj  jg  ^j^^^n   before   the  relation  between 

har  eT^  er      ^^^  drawer  and  his  banker  has  been  alter- 

^     S      *^   •      ed  to  the  prejudice  of  the  drawer. 

Presentment  73-    A  cheque  must,  in  order  to  charge 

■of    cheque    to  any  person  except  the  drawer,  be  presented 

charge    any  within  a  reasonable   time  after  delivery 

other  person.  thereof  by  such  person. 

74.     Subject  to   the   provisions   of  sec- 
Presentment    tion  thirty-one,   a  negotiable  instrument 
Df   iHstniment    payable  on   demand  must  be  presented 
dwnaid       ^^     ^'  payment    within  a    reasonable   time 
after  it  is  received  by  the  holder. 

75.  Presentment  for  acceptance  or  payment  may  be 
^^  made  to  the  duly  authorized  agent  of  the 
Presentment     ^jrawee,  maker  or  acceptor,   as  the  case 

xeDrTsenta^  may  be,  or,  where  the  drawee,  maker  or 
of  deceased,  or  acceptor  has  died,  to  his  legal  representa- 
assignee  of  in-  ^^^e,  or,  where  he  has  been  declared  an 
solvent.  insolvent,  to  his  assignee. 

76.  No  presentment  for  payment  is  necessary,  and 
When  present-    ^^  instrument  is  dishonoured  at  the  due 

ment  nnneces-  date  for  presentment,  in  any  of  the  follow- 
B&ry.  ing  cases  :— 

(a)  if  the  maker,  drawee  or  acceptor  intentionally 
prevents  the  presentment  of  the  instrument,  or, 

if  the  instrument  being  payable  at  his  place  of  busi- 
ness, he  closes  such  place  on  a  business  day  during  the 
usual  business  hours,  or, 

if  the  instrument  being  payable  at  some  other 
specified  places  neither  h^  nor  any  person  authorized 
to  pay  it  attends  at  such  place  during  the  usual  busi- 
ness hours,  or, 

it  the  instnunent  not  being  payable  at  any  specified 
place,  he  cannot  after  due  search  be  found; 

{b)  as  against  any  party  sought  to  be  charged  there- 
with, if  he  has  engaged  to  pay  notwithstanding  non- 
presentment; 
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(c)  as  against  any  party  if,  after  maturity,  with  kaow' 
ledg3  that  the  instrument  has  not  been  presented — 

he  makes  a  part  payment  on  account  of  the  amount 
due  on  the  instrument, 

or  promises  to  pay  the  aniount  due  thereon  in  whole 
or  in  part, 

or  otherwise  waives  his  right  to  take  advairtage  of  any 
default  in  presentment  for  payment; 

(rf)  as  against  the  drawer,  if  the  drawer  could  not 
sufier  damage  from  the  want  of  such  presentment 

77.    When  a  bill  of  exchange,   accepted    payable    at 

Liability   of  *  specified  bank,  has  been,  duly  presented 

banker  for  neg-  therefor  payment  and  dishonoured,     if 

ligently  dealing  the  banker  so  negligently  or    inaproperly 

with  bill  pre-  keeps,  deals   with  or  delivers  back  such* 

Bimtedfor  pay-  bill  as  to  cause  loss  to  the  holder,  he 

raent.  Qiust  compensate  the  holder  for  such  loss^ 


CHAPTER  VL 

Of  Payment  and   Interi:st. 

78.  Subject  to  the  provisions  of  section  eighty-two*,- 

clause  (c);  payment  of  the  amount  due  on  ar 
ment  shoulf  be"  Promissory  note,  bill  of  exchange  or  cheque 
made  "^"^*'  ^  order  to  discharge  the  maker  or 

acceptor,  be  made  to  the  holder  of  the 

instrument. 

79.  When  interest  at  a  specified  rate  iar  expressly 
T  +  «•  4.    V       made  payable  on  a  promissory  note  or 

rai^S^fle'    °    bill  of  exchange,  interest  shall   be  calcu- 
*^  lated  at  the  rate  specified,  on  the   amount 

of  the  principal  money  due  thereon,  from  the  date  of  the 
instrument,  until  tender  or  realization  of  such  amount, 
or  until  such  date  after  the  institution  of  a  suit  to  reco- 
ver such  amount  as  the  Court  directs. 
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80.  When  no  rate  of  interest  is    specified  in    the 

,  instrument,  interest  on  the  amount  due 
♦f  ^Tfl-!?'  thareon  shall,  except  in  cases  provided 
norategpecified.  for  by  the  Code  of  Civil  Procedure,  sec 
tion  532,  be  calculated  at  the  rate  of  six  per  centum  per- 
annum,  from  the  date  at  which  the  same  ought  to  have 
been  paid  by  the  party  charged,  until  tender  or  realiza- 
tion of  the  amount  due  thereon,  or  until  such  date 
after  the  institution  of  a  suit  to  recover  such  amount  as 
the  CooTt  directs. 

Explanation, — When  the  party  charged  is  the  indors- 
er  of  an  instrument  dishonoured  by  non-payment,  he 
is  liable  to  pay  interest  only  from  the  time  that  he 
receives  notice  of  the  dishonour. 

81.  Any  person  liable  to  pay,  and  called  upon  by  the 

holder  thereof  to  pay,  the  amount  due  on 
Dehveryorm-    ^  promissory  note,  bill  of  exchange  or 
B^roeS  or  in"     cheque  is  before  payment  entitled  to  have 
dBSnityincase    jt  shown  and  is  on  payment  entitled  to 
of  loss.  have  It  dehvered  up,  to  him,  or,  if  the  m- 

strument  is  lost  or  cannot  be  produced,  to 
be  indemnified  against  any  further  claim  thereon  against 
him. 


CHAPTER  VI  I. 

Of  Discharge  from  Liability  on  Notes,  Bills 

AND  Cheques. 

-s^        82.    The  maker,   acceptor  or  indorser 

U  bmT-^*^    respectively  of  a  negotiable  instrument  is 

^  discharged  from  liability  thereon — 

(a)    to  a  holder  thereof  who  cancels  such  acceptor's 
*  or  indorser's  name  with  intent  to  discharge 

bycaoeellation;    Yi\m,  to  all  parties  claiming  under  such 
holder  ; 

{h)    to  a  holder  thereof  who  otherwise  discharges  such 
maker,   acceptor    or  indorser,   and  to  all 
by  release ;         parties  deriving  title  under  such  holder 
after  notice  of  such  dischaige  ; 
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(c)  to  all  parties  thereto,  if  the  instrument  is  pay- 
able to  bearer,  or  has  been  indorsed  in 

by  payment,  blank,  and  such  maker,  acceptor  or  in- 
dorser  makes  payment  in  due  course  of  the  amount  due 
thereon. 

83.     If  the  holder  of  a  bill  of  exchange  allows   the 

drawee    more    than    twenty-four    hours. 

Discharge  by    exclusive  of  public  holidays,   to  consider 

allowingrdrawee    whether  he  will    accept    the    same,     all 

moretnan  .  _,.  .      ^        ^.        .'       , 

tweuty-fonr    Previous  parties  not  consenting  to   such 

hours  to  accept,     allowance  are    thereby    discharged    from 

liability  to  such  holder. 

84.     When    the    holder    of  a    cheque 
t  dSl  ^  ^^    ^^^^^  *°  present   it  for  payment  within  a 
?n\,  TIa  F^a    reasonable  time,   and  the  drawer  thereof 
sentea  ana  ^  .      ,  ',  ^  i_    r-  -i 

drawer  damaged    sustains  loss  or  damage  from  such   fail- 
thereby.  ^'*®>  ^^  *s  discharged    from  liability  to 
the  bolder. 

85.    Where  a  cheque    payable  to  order  purports  to 
be  indorsed  by  or  on  behalf  of  the  payee, 
Cheqne    pay-    jj^^  drawee    is  discharged    by  payment 
to  order.        j^  ^^^  course. 

S6,     If  the  holder  of  a   bill   of  exchange  acquiesces 

in  a  qualified  acceptance,  or  one  limited 

Parties  not    to  part  of  the  sum  mentioned  in  the  bill, 

consenting    or  which   substitutes  a  different  place  or 

dischaxged    by    time  for  payment,  or  which,  where  the 

Suited  ^pt-    ^rawf  es  are  not  partners,   is  not  signed 

jm^  *^       by  all  the  drawees,   all   previous   parties 

whose  consent  is  not  obtained  to  such 

acceptance  are  discharged  as  against  the   holder  and 

those  claiming  under  him,  unless  on  notice  given  by 

the  holder  they  assent  to  such  acceptance. 

Explanation, — An  acceptance  is  qualified — 

{a)    where  it  is  conditional,   declaring  the  payment 

to  be  dependent  on  the  happening  of  an  event  therein 

stated  ; 
{b)    where  it  undertakes  the  payment  of  part  only 

of  the  sum  ordered  to  be  paid  ; 
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(c)  where,  no  place  of  payment  being  specified -on 
the  order,  it  undertakes  the  payment  at  a  specified  place, 
and  not  otherwise  or  elsewhere  ;  or  where,  a  place  of 
payment  being  specified  in  the  order,  it  undertakes  the 
payment  at  some  other  place  and  not  otherwise  or 
elsewhere  ; 

,  (d)  where  it  undertakes  the  payment  at  a  time  other 
than  that  at  which  under  the  order  it  would  be  legally 
due. 

87.     Any  material  alteration   of  a  negotiable  instru- 

ment  renders  the  same  void  as  against 

f    -^f^H^      anyone  who  is  a  party  thereto   at   the 

alion  time  of  making  such  alteration   and  does 

not  consent  thereto,  unless  it  was  made 
in  order  to  carry  oat  the  common  intention  of  the 
original  parties  ; 

and  any  such    alteration,    if   made    by    an    indorsee, 
discharges  his   indorser  from  all  liability 
Alteration  by    ^^  j^jj^^  j^^   respect    of  the    consideration 
itidorsee.  ^^^^^^^ 

The  provisions  of  this  section  are  subject  to  those  of 
sections  twenty,  forty-nine,  eighty-six  and  one  hundred 
and  twenty-five. 

Acceptor  or  ^^-  An  acceptor  or  indorser  of  a 
indorser  bound  negotiable  instrument  is  bound  by  his 
not  withstand-  acceptance  or  indorsement  notwithstand- 
ing previons  ing  any  previous  alteration  of  the  instru- 
^taration.  ment. 

Payment  of  in-        89.    Where  a  promissory  note,  bill  of 
8t rumen t  on    exchange  or  cheque  has  been  materially 
which    altera-    altered    but    does  not    appear   to    have 
tion  la  not  ap-    ^^^^  ^^  altered, 
parent.  ^ 

or  where  a  cheque  is  presented  for  payment  which 
does  not  at  the  time  of  presentation  appear  to  be 
crossed  or  to  have  had  a  crossing  which  has  been 
obliterated, 

payment  thereof  by  a  person  or  banker  liable  to  pay, 
and  paying  the  same  according  to  the  apparent  tenor 
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thereof  at  the  time  of  payment  and  otherwise  in  due 
course,  shall  discharge  such  person  or  banker  from  all 
liability  thereon  ;  and  such  payment  shall  not  be 
questioned  by  reason  of  the  instrument  having  been 
altered,  or  the  cheque  crossed. 

Bitinguiflli-  9°-     ^^  ^  ^*^^  °^  exchange  which  has 

ment  of  rights  t)een  negotiated  is,  at  or  after  maturity, 

of  action  on  bill  held  by  the  acceptor  m  his  own  right, 

in  acceptor's  all  rights  of  action    thereon  are  extin- 

hands.    "  guished. 


CHAPTER  VIII. 

Of  Notice  of  Dishonuor, 

91.  A  bill  of  exchange  is  seid  to  be  dishonoured  by 

non-acceptance  when  the  drawee,  or  one 

M^DtenS"    ^^    ^^^^''^^  drawees    not  being  partners, 

non-accep        .    jj^j^j^gg  default  in  acceptance  upon  being 

duly  required  to  accept  the  bill,  or  where  presentment  is 

excused  and  the  bill  is  not  accepted. 

Where  the  drawee  is  incompetent  to  contract,  or  the 
acceptance  in  qualified,  the  bill  may  be  treated  as  dis- 
honoured. 

92.  A  promissory  note,  bill  of  exchange  or  cheque  is 
_.  ,  ,  said  to  be  dishonoured  by  non-payment 
Dishonour  by    ^^^^  ^^^  ^^^^  ^f  ^j^^   ^^^^  acceptor  of 

non-paymen  .  ^j^^  ^^^j  ^^  drawee  of  the  cheque  makes 
default  in  payment  upon  being  duly  required  to  pay  the 
same. 

93.  When  a  promissory  note,  bill  of  exchange  or 

cheque  is  dishonoured  by  non-acceptance 
By  and  to  ^j.  non-payment,  the  holder  thereof,  or 
h  MbeffiveD^  some  party  thereto  who  remains  liable 
8  ou  g  .  ^jjgreQjj,  must  give  notice  that  the  instru- 
ment has  been  so  dishonoured  to  all  other  parties  whom 
the  holder  seeks  to  make  severally  liable  thereon,  and 
to  some  one  of  several  parties  whom  he  seeks  to  make 
Jointly  liable  thereon. 
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Nothing  in  this  section  renders  it  necessary  to  give 
notice  to  the  maker  of  the  dishonoured  promissory  note, 
or  the  drawee  or  acceptor  of  the  dishonoured  bill  of 
exchange  or  cheque. 

94.  Notice  of  dishonour  may  be  given  to  a  duly 
ir  A   •      VI.    authorized  agent  of  the  person  to  whom  it 

nliiw  ^  be  ^required  to  be  giver,  or,  where  he  has 
giv6a.  ^^^*^»  ^®  ^^^  \egA\  representative,  or,  where 

he  has  been  declared  an  insolvent,  to  his 
assignee ;  may  be  oral  or  written  ;  may,  if  written,  be 
sent  by  post ;  and  may  be  in  any  form ;  but  it  must 
inform  the  party  to  whom  it  is  given,  either  in  express 
terms  or  by  reasonable  intendment,  that  the  instrument 
has  been  dishonoured,  and  in  what  way,  and  that  he  will 
be  held  liable  thereon ;  and  it  must  be  given  within  a 
reasonable  time  after  dishonour,  at  the  place  of  business 
or  (in  case  such  party  has  no  place  of  business)  at  the 
residence  of  the  party  for  whom  it  is  intended. 

If  the  notice  ;is  duly  directed  and  sent  by  post  and 
miscarries,  such  miscarriage  does  not  render  the  notice 
invalid. 

95.  Any  party  receiving  notice  of  dishonour  must,  in 
_  order  to  render  any  prior  party  liable  to 

iHirmSttewr'  ^^°^^®^t  S^^^  notice  of  dishonour  to  such 
lart  notice  oif  P^^^V  within  a  reasonable  time,  unless 
diahonour.  ^"^^  party  otherwise  receives  due  notice 

as  provided  by  section  ninety-three. 

96.  When  the  instrument  is  deposited  with  an  agent 
...       for  presentment,  the  agent  is  entitled  to 

raesentment  ^^^  same  time  to  give  notice  to  his  princi- 
*^  pal  as  if  he  were  the  holder  giving  notice 

of  dishonour,  and  the  principal  is  entitled  to  a  further 
like  period  to  give  notice  of  dishonour. 

WK-*        .  97.    When  the  party  to  whom  notice  of 

to^SwiSwa    <iishonour  is   despatched  is  dead,  but  the 
si^wtisdead.       party  despatching  the  notice  is  ignorant 
of  his  death,  the  notice  is  sufficient. 

•f^«ISnS*^is        ^^'    ^^  notice    of  dishonour  is  neces- 
sary— 

23 
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(<f)  when  it  is  dispensed  with  by  the  party  entitled 
thereto ; 

(b)  in  order  to  chaise  the-  drawer  when  he  has 
countermanded  payment ; 

(c)  when  the  party  charged  could  not  suffer  damage 
for  want  of  notice  ; 

{(T)  when  the  party  entitled  to  notice  cannot  after 
due  search  be  found ;  or  the  party  bound  to  give 
notice  is,  for  any  other  reason,  unable  without  any  iault 
of  his  own  to  give  it ; 

(e)  to  charge  the  drawers  when  the  acceptor  is  also  a- 
drawer ; 

(/)  in  the  case  of  a  promissory  note  which  is  not 
negotiable ; 

(g)    when  the  party  entitled  to  notice,  knowing  the 
facts,  promises  unconditionally   to  pay   the  amount  due  . 
on  the  instrument. 


CHAPTER  IX. 

Of  Noting  and  Protest. 

99.  When  a  promissory  note  or  biil  of  exchange  has 
„  has  been  dishonoured  by  non-acceptance 
fiotinir.  jjj.  non-payment,  the  holder  may   cause 

such  dishonour  to  be  noted  by  a  notary  public  upon  the 
instrument,  or  upon  a  paper  attached  thereto^  or  partly 
upon  each. 

Such  note  must  be  made  within  a  reasonable  time 
after  dishonour,  and  must  specify  the  date  of  dishonour, 
the  reasons,  if  any.  assigned  for  such  dishonour,  or, 
if  the  instrument  nas  not  been  expressly  dishonoured, 
the  reason  why  the  holder  treats  it  as  dishonoured,  and 
the  notary's  charges. 

100.  When  a  promissory  note  or  bill  of  es^change 

has  been  dishonoured  by  non-acceptance 

Protest.  Qj  non-payment,  the  holder  may,  within   a 

reasonable  time,  cause  such  dishonour  to  be  noted  and 
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certified  by  a  notary  public.  Such  certificate  is  called 
a  protest. 

When  the  acceptor  of  a  bill  of  exchange  has  become 

insolvent,  or  his  credit  has  been  publicly 

het^  s^rif?    impeached,  before  the  maturity  of  the  bill, 

Detwr  secDiity.    ^^  j^^j^^^.  ^^^^  ^.^^^^^  ^  reasonable  time, 

caus^  a  notary  public  to  demand  better  security  of  the 
acceptor,  and  on  its  being  refused  may,  within  a  reason- 
able time.,  cause  such  facts  to  be  noted  and  certified  as 
aforesaid.  5uch  certificate  is  called  a  protest  for  better 
security. 

Gontentfl  of  ioi<  A  protest  und^  section  one  hun- 
protest.  dred  must  contain-^- 

(a)  either  the  instrument  itself,  or  a  literal  tran- 
script of  the  instrument  and  of  everything  written  or 
printed  thereupon ; 

(b)  the  name  of  the  person  for  whom  and  against 
whom  the  instrument  has  been  protested  ; 

(c)  a  statement  that  payment  or  acceptance,  or  better 
security,  as  the  case  may  be,  has  been  demanded  of  such 
person  by  the  notary  public  ;  the  terms  of  his  answer, 
if  any,  or  a  statement  that  he  gave  no  answer,  or  that  he 
could  not  be  found  ; 

(d)  when  the  note  or  bill  has  been  dishonoured,  the 
place  and  time  of  dishonour,  and,  when  better  security 
has  been  refused,  the  place  and  time  of  refusal ; 

(e)  the  subscription  of  the  notary  public  making  the 
protest  ; 

( / )  in  the  event  of  an  acceptance  fpr  honour  or  of 
a  payment  for  honour,  the  name  of  the  person  by  whom, 
of  the  person  for  whom,  and  the  manner  in  whic  h,  such 
acceptance  or  payment  was  offered  and  effected. 

*  A  notarv  public  may  make  the  demand  mentioned 
in  clause  (c)  of  this  section  either  in  person  or  by  his 
clerk  or,  where  authorised  by  agreement  or  usage,  by 
registered  letter. 

*  See  Sec  5,  Act  II  of  1885. 
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102.  When  a  promissory  nate  or  bill  of  exchange  is 
Notice  of  pro-    required  by  law  to  the  protested,  notice 

test.  of  such  protest  must  be  given  instead  of 

notice  of  dishonour,  in  the  same  manner  and  subject  to 
the  same  conditions  ;  but  the  notice  may  be  given  by 
the  notary  public  who  makes  the  protest. 

103.  All  bills  of  exchange  drawn  payable  at  some 
ni_  i.  ^  *  other  place  than  the  place  mentioned  as 

t    X"    the  residence  of  the  drawee,  and  which 

S^^nonr     bv    ^^  dishonoured  by  non-acceptance,  may, 

non-acceptaace     r^^^"^  ^"^l"^^  presentment  to  the  drawee, 

be  protested  for  non-payment,  m  the  place 

specified  for  payment,  unless  paid  before  or  at  maturity. 

104.  Foreign  bills  of  exchange  must  be  protested 

f  ^'°'*  dishonour  when  such  protest  is  re- 
f  «to  buL  quired  by  the  law  of  the  place  where  they 
ongu.  g^g  drawn. 

♦  104  A.    For  the  purposes  of  this  Act,  where  a  bill 
.  or  note  is  required  to  be  protested  within 

When  notmgr    ^  specified  time  or  before  some  further 
wStIrt  proceeding  is  taken,   it  is  sufficient  that 

'        '  the  bill  has  been  noted  for  protest  before 

the  expiration  of  the  specified  time  or  the  taking  of  the 
proceeding  ;  and  the  formal  protest  may  be  extended  at 
any  time  thereafter  as  of  the  date  of  the  noting. 


CHAPTER  X. 

Of  Reasonable  Time. 

105.     In  determining  what  is  a  reasonable  time  for  pre- 

.         sentment  for  acceptance  or  payment,   for 

Beasonable    giving  notice  of  dishonour  and  for  noting, 

®'  regard  shall  be  had  to  the  nature  of  the 

instrument  and  the  usual  course  of  dealing  with    respect 

to  similar  instruments  ;    and,   in  calculating  such  tirhe, 

public  holidays  shall  be  excluded. 

*  See  Sec.  6,  Act  II  of  1885. 
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106.  If  the  holder  and  the  party  to  whom  notice 

.,  oi  dishonour  is  given  carry  on  business  or 
tfmJ'T^^ll  "y^  (^  the  case  may  be)  in  different 
notice  of  dis-  Peaces,  such  notice  is  given  within  a 
honour.  reasonable  time  if  it  is  despatched  by 

the  next  post  or  on  the  day  next  after 
the  day  of  dishonour. 

If  the  said  parties  carry  on  business  or  live  in  the 
the  same  place,  such  notice  is  given  within  a  reasonable 
time  if  it  is  despatched  in  time  to  reach  its  destination 
on  the  day  next  after  the  day  of  dishonour. 

107.  A  party    receiving    notice    of   dishonour,  who 

seeks  to  enforce  his  right  against  a  prior 

fi  e  a  8  0  n  a  b  1  e    party,  transmits  the  notice  within  a  reason- 

nSLl^''    ra^    able  time  if  he  transmits  it    within  the 

notice  same  time  after  its  receipt  as  he  would 

have  had  to  give  notice  if  he  had  been 
the  holder. 


CHAPTER  XL 

Of  Acceptance  and  Payment  for  Honor  and 
Reference  in  Case  of  Need. 

108.  When  a  bill  of  exchange  has  been  noted  or 

protested  for  non-acceptance  or  for  better 
Acceptance  for  security,  any  person  not  being  a.  party 
on  TIT.  already  liable    thereon    may,     with  the 

consent  of  the  holder,  by  writing  on  the  bill,  accept  the 

same  for  the  honour  of  any  party  thereto. 
(  The  Second  para  repealed  by  Sec.  7  Act  IX  of  1885.  ) 

109.  A  person  desiring  to  accept  for  honour  must, 

*  by  writing  on  the  bill  under  his  hand, 
Howacceptance    declare    that  he    accepts   under  protest 

forho^ojirmust    ^^  protested  bill  for  the  honour  of  the 
°^  drawer  or  of  a  particular  indorser  whom 

he  names,  or  generally  for  honour.  * 

*  See  Sec,  8,  Act  II  of  1885. 
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Acceptance  not  ^^^-    Where  the  acceptance  does  not 

specifying    for  express  for  whose  honour  it   is   made,  it 

whose  honour  it  shall  be  deemed  to  be  made  for  the  honour 

iB  made.  of  the  drawer. 

111.  An  acceptor  for  honour  binds  himself  to  all 
T  •  \'  •+  r  P^^^^^s  subsequent  to  the  party  for  whose 
Liability  of    honour  he  accepts   to  pay  the  amount  of 

honoiS  the  bill  if  the  drawee  do  not  ;  and  such 

party  and  all  prior  parties  are  liable,  in 
their  respective  capacities  to  compensate  the  acceptor 
for  honour  for  all  loss  or  damage  sustained  by  him 
in  conseqtteiic6  of  such  acceptance. 

But  an  acceptor  for  honour  is  not  liable  to  the  holder 
of  the  bill  unless  it  is  presented,  or  (in  case  the  address 
givert  by  such  acceptor  on  the  bill  is  a  place  other  than 
the  place  where  the  bill  is  made  payable)  forwarded  for 
presentn\ent,  not  later  than  th6  day  next  after  the  day 
of  its  maturity. 

112.  An  acceptor   for   honour   cannot   be    charged 

unless  the  bill  has  at  its  maturity   been 
When  acceptor    presented    to  the    drawee  for    payment, 
S'c&Sl  "^^    ^^  ^^  ^®"  dishonoured  by  him,  and 
^^'  noted  or  protested  for  such  dishonour. 

113.  When  a  bill  of  exchange  has  been  noted  or 

protested  for  hon-paymebt,  Any  person 
%ft   S^  may  pay  the  sime  for  the  honour  of  any 

party  liable  to  pay  the  same,  provided 
that  the  person  so  paying  ♦  or  his  agent  in  that  behalf 
has  previously  declared  before  a  notary  public  the 
party  for  whose  honour  hfe  pays,  and  that  such  declara- 
tion his  been  recorded  by  such  notary  public.  • 

114.  Any  person  sO  paying  is    entitled  to  all  the 

rights,  in  respect  of  the  bill,  of  the  holder 

f    h  n      *^^    at  the  time  of  such  payment,  and  may 

our,  recover  from  the  party  for  whose  "honour 

he  piys  dl  sums  so  paid,  with  interest  thereon  and  with 

all  expenses  properly  incurred  in  making  such  payment. 

*  See  Seo.  9,  Act  II  of  1885. 
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115.    Where  a  drawee  in  case  of  need  is  named  in 

_  a  bill  of  exchange,  or  in  any  indorsement 

f  ^^^*"'  thereon,  the  bill  is  not  dishonoured  until 

®  ^     •  it  has  Wn  dishonoured  by  such  drawee. 

Acceptance  and  1 1 6.    A  drawee  in  case  of  need  may 

payment  with-  accept    and    pay  the    bill  of  exchange 

ontprotess.  without  previous  protest. 


CHAPTER  XII. 

Of  Compensation. 

1 17.    The  compensation  payable  in  case  of  dishonour 

of  a  promissory  note,  bill  of  exchange  or 

4?L       cheque,  by  any  party  liable  to  the  holder 

.  compensatiota.       ^^  ^^^  indorsee,  shall  (except  in  cases 

provided  for  by  the  Code  of  Civil  procedure,  section  532) 

be  determined  by  the  following  rules  :— 

(a)  the  holder  is  entitled  to  the  amount  due  upon  the 
instrument,  together  with  the  expenses  properly  mcurred 
in  presenting,  noting  and  protesting  it; 

(b)  when  the  person  charged  resides  at  a  place  differ- 
ent fiom  that  at  which  the  instrument  was  playable,  the 
holder  is  entitled  to  receive  such  sum  at  the  current 
rate  of  exchange  between  the  two  places; 

(c)  an  indorser  who,  being  liable,  has  paid  the  amount 
due  on  the  same  is  entitled  to  the  amount  so  paid  with 
interest  at  six  per  centum  per  annum  from  the  date  of 
payment  until  tender  or  realization  thereof;  together 
with  all  expenses  caused  by  the  dishonour  and  payment; 

{d)  when  the  person  charged  and  such  indorser  reside 
at  different  places,  the  indorser  is  entitled  to  receive  such 
sum  at  the  current  rate  of  exchange  between  the  t  wo  places ; 

(«)  the  patty  entitled  to  compensation  may  draw  a 
bill  upon  the  party  liable  to  compensate  him,  payable  at 
sight  or  on  demand,  for  the  amount  due  to  him,  together 
with  all  expenses  properly  incurred  by  him.  Such  bill 
must  be    accompanied  by  the  instrument  dishonoured 
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and  the  protest  thereof  ( if  any  ).  If  such  bill  is  dis- 
honoured, the  party  dishonouring  the  same  is  liable  to 
make  compensation  thereof  in  the  same  manner  as 
in  the  case  of  the  original  bilL 


CHAPTER  XIII. 
SPEaAL  Rules  of  Evidence. 

Prcsmnptioiis 
as  to  negotiable        ii8.    Until   the  contrary  is  proved,  the 

instruments  of  following  presumptions  shail  be  made  ; — 
•  coiisid^atioii ; 

(a)    that  every  negotiable  instrument  was  made  or 
'  drawn  for  consideration,  and  that  every  such  instrument, 
when  it  has  been    accepted,    indorsed,    negotiated    or 
transfen^,  was  accepted,  indorsed,  negoti  ited  or  transfer- 
red for  consideration ; 

(b)  that  every   negotiable    instrument 
as  to  date;        bearing  a  date  was  made  or  drawn   on 

such  date ; 

(c)  that  eveiy  accepted  bill  of  exchange 
*^  tano?*        ^^  accepted  within  a  reasonable  time 

accepian    ,  ^^^^^  j^^  ^^^^  ^^^  before  its  maturity  ; 

as  to  time  of        (d)    that  every  transfer  of  a  negotiable 
transfer ;  instrument  was  made  before  its  maturity  ; 

{e)    that  the    indorsentents  appearing 

as  to  order  of    ^p^j^  ^  negotiable  instrument  were  made 

indorsements ;      -^^  ^^^  ^^^^  j^^  ^j^-^  ^^^^  ^pp^^^.  thereon  ; 

(/)    that  a  lost  promissory  note,  bill  of 
as  ta  stamp ;     exchange  or  cheque  was  duly  stamped  ; 

(^)    that  the  holder  of  a  negotiable  instnmient  is  a 

holder    in    due    course  :   provided    that, 

that  holder  is    ^hgrg  xhe  instrument  has   been  obtained 

aholdei'  in  aue    ^^^^  j^^  ^^^^^^  ^^^^^^  ^^  ^^^^  ^^^  person 

^^^  '  in  lawful  custody  thereof,  by  mean  s  of  an 

offence  or  fraud,  or  has  been  obtained  from  the  maker 
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or  acceptor  thereof  by  means  of  an  offence  or  fraud,  or 
for  unlawful  consideration  the  burthen  of  proving  that 
the  holder  is  a  holder  in  due  course  lies  upon  him. 

119.  In  a  suit  upon  an  instrument  which  has  been 
dishonoured,  the  Court  shall,  on  proof 
of  the  protest,  presume  the  fact  of  dis- 
honour,  unless  and  until  such  fact  is 
disproved. 

120.  No  maker  of  a  promissory  note, 
and  no  drawer  of  a  bill  of  exchange  or 
cheque,  and  no  acceptor  of  a  brU  of  ex- 
change for  the  honour  of  the  drawer  shall, 
in  a  suit  thereon  by  a  holder  in  due 
course,  be  permitted  to  deny  the  validity 
of  the  instrument  as  originally  made  or  drawn. 

No  maker  of  a  promissory  note  an4  no  acceptor 
of  a  bill  of  exchange  payable  to,  or  to 
the  order  of,  a  specified  person  shall,  in 
a  suit  thereon  by  a  holder  in  due  course, 
be  permitted  to  deny  the  payee's  capacity, 
at  the  date  of  the  note  or  bill,  to  indorse 
the  same. 

Bstopp  el        ^22.     No  indorser  of  a  negotiable  in- 

against    deny-  strument  shall,   in   a  suit  thereon  by  a 

ing  *  signature  subsequent  holder,  be  permitted   to  deny 

or  capacity  of  the  signature  or  capacity  to  contract  of 

prior  party.  any  prior  party  to  the  instrument. 


Presumption 
on  proof  of  pro- 
-tMt. 


Estoppel 
igunst^enylng 
original  valid- 
ity of  instm- 
ment. 


121* 


Estoppel 
against  denyiifg 
.capacity  of  payee 
toindorsoi 


CHAPTER  XIV. 

Of  Crossed  Cheques. 

123.    Where  a  cheque  bears  across  its  face  an  addi- 

tion  of  the  words  "  and  company  "  or  any 

«d  «  (Talf^™"    abbreviation  thereof,  between  two  parallel 

^^  '  ^'  transverse  lines,  or. of  two  parallel  trans- 
verse lines  simply,  either  with  or  without  the  words  "  not 
.negotiable,  "  that  addition  shall  be  deemed  a  crossing, 
and  the  cheque  shall  be  deemed  to  be  crossed  generally. 
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124.  Where  a  cheque  bears  across  its  face  an 
addition  of  the  name  of  a  banker,  either 

Clieqne  crosB-  ^ j^j^  ^j.  without  the  words  "not  negotiaWe," 
«d  specially.  that  addition  shall  be  deemed  a  crossing, 
and  the  cheque  shall  be  deemed  to  be  crossed  specially,^ 
and  to  be  crossed  to  that  banker. 

125.    Where  a  cheque  is  uncrossed,  the 
Croaamg  after    iiolder  may  cross  it  generally  or  speci- 
^^^-  ally. 

Where  a  cheque  is  crossed  generally,  the  holder  may 
cross  it  specially. 

Where  a  cheque  is  crossed  generally  or  specially,  tlie 
holder  may  add  the  words  **  not  negotiable." 

Where  a  cheque  is  crossed  specially,  the  banker  to 
whom  it  is  crossed  may  again  cross  is  specially  to  an- 
other banker,  his  agent,  for  collection. 

?  vment    of        ^^^'    ^^^^  ^  cheque  is  crossed  gener- 

cbwTW   crossed  ^^^Y*  ^^®  banker  on  whom  it  is  drawn  shall 

^Srally.  ^^^  P^V  ^*  otherwise  than  to  abankec 

Where  a  cheque  is  crossed  specially,  the 

Payment  of  banker  on  whom  it  is  drawn  shsdl  not  pay 

'Si  ^^^  **  otherwise  than  to  the  banker  to  whom 

speciauy.  j^  j^  crossed,  or  his  agent  for  collection. 

127.  Where  a  cheque  is  crossed  specially  to  more 
Payment  of    *^*^  ^^^  banker,  except    when  crossed 

cHeqne  crossed  to  an  agent  for  the  purpose  of  collection, 
specially  more  the  banker  oa  whom  it  is  drawn  shall 
than  once.  refuse  payment  thereof. 

128.  Where  the  banker  on  whom  a  crossed  cheque 

is  drawn  has  paid  the  same  in  due  course. 
Payment  in  ^jj^  banker  paying  the  cheque,  and  (in 
cmseSque  case  such  cheque  has  come  tothel^ands 
^  of  the  payee)  the  drawer  thereof  shall  res- 
pectively be  entitled  to  the  same  rights,  and  be  placed  in 
the  same  position  in  all  respects,  as  they  would  res- 
pectively be  entitled  to  and  placed  in  if  the  amount  of  the 
cheque  had  been  paid  to  and  received  by  the  true  owner 
thexeot 
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129.  Any   batiker  paying  a   cheque  crossed  gener- 
Payment  of    ally   otherwise     than   to   a  banker,  or  a 

crossed  cheque  cheque  crossed  specially  otherwise  than 
out  of  due  to  the  banker  to  whom  the  same  is  crossed, 
coupfcC.  or  his  agent  for  collection,  being  a  banker, 

shall  be  liable  to  the  true  owner  of  the  cheque  for  any 
loss  he  may  sustain  owing  to  the  cheque  having  been 
so  paid. 

130.  A  person  taking  a  cheque  crossed  generally  or 

specially,  bearing  in  either  case  the  words 

Ch^ue  t«»ar-    a^^^  negotiable,"  shall  not  have,  and  shall 

mg  not  nego*    ^^^  ^^^  capable  of  giving,  a  better  title  to 

**  *•  the  cheque  than  that  which  the  person 

from  whom  he  todk  it  tiad. 

131.  A  banker  who  has  in  good  faith  and  without  negli- 

gence  received  payment  for  a  customer  of 
Non-lia-bilityof  a  cheque  crossed  generally  or  specially 
in^  uament  *°  himself  shall  not,  incase  the  title  to 
of  cheque.  *^^  cheque  proves  defective,  incur  any 

■  liability  to  the  true  owner  of  the  cheque 

by  reason  only  of  having  received  such  paymetit. 


CHAPTER  XV. 

Of  Bills  in  Sets. 

1 32.  Bills  of  exchange  may  be  drawn  in  parts,  each 
part  being    numbered    and    containing  a 

Set  of  bills.  provision  that  it  shall  continue  payable 
only  so  Idng  as  the  others  remain  unpaid.  All  the  parts 
together  make  a  set  ;  but  the  whole  siet  constitutes  only 
one  bill,  and  is  extinguished  when  one  of  the  parts,  if  a 
separate  bill,  would  be  extinguished. 

Exception, — When  a  person  accepts  or  indorses 
different  parts  of  the  bill  in  favour  of  different  persons, 
he  and  the  subsequent  indorsers  of  each  part  are  liable 
on  such  part  as  if  it  were  a  separate  bill. 
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Holder  of  first 
acquired  part 
entitled  to  all. 


133.  As  between  holders  in  due  course 
of  different  parts  of  the  same  set,  he  who 
first  acquired  title  to  his  part  is  entited  to 
the  other  parts  and  the  money  represent- 
ed by  the  bill. 


CHAPTER  XVI. 

Of  International  Law, 

134.  In  the  absence  of  a  contract  to  the  contrary 
the  liability  of  the  maker  or  drawer  of  a 
foreign  promissory  note,  bill  of  exchange 
or  cheque  is  regulated  in  all  essential 
matters  by  the  law  of  the  place  where  he 
made  the  instrument,  and  the  respective 
liabilities  of  the  acceptor  and  indorser  by 
the  law  of  the  place  where  the  instrument 
is  made  payable. 

Illustration, 

A  bill  of  exchange  was  drawn  by  A  in  California,  where  the  rate 
of  interest  is  25  per  cent. ,  and  accepted  by  B,  payable  in  Washing' 
ton,  where  the  rate  of  interest  is  6  per  cent.  The  bill  is  endorsed 
in  British  India,  and  is  dishonoured.  An  action  on  the  bill  is 
brought  against  B  in  British  India.  He  is  liable  to  pay  interest  at 
the  rate  of  6  per  cent,  only ;  but  if  A  is  charged  as  drawer,  A  is 
liable  to  pay  interest  at  the  the  rate  of  25  per  cent 


Law  goveming 
•1  i  a  b  i  1  i  t  y  of 
maker,  acceptor 
or  indorser  of 
foreign  instm- 
ment. 


135. 

Law  of  place 
of  payment 
governs  die- 
honoir. 


Where  a  promissory  note,  bill  of  exchange  or 
cheque  is  made  payable  in  a  different 
place  from  that  in  which  it  is  made  or 
indorsed,  the  law  of  the  place  where  it  is 
made  payable  determines  what  constitutes 
dishonour  and  what  notice  of  dishonour 
is  sufHcient. 

Illustration, 

A  bill  of  exchange  drawn  and  iudorsed  in  British  India,  but 
accepted  payable  in  France,  is  dishonoured.  The  indorsee  causes 
it  to  be  protested  for  such  dishonour,  and  g^ves  notice  thereof  in 
accordance  with  the  law  of  France,  though  not  in  accordance  with 
the  rules  herein  contained  in  respect  of  bills  which  are  not  foreign. 
The  notice  is  sufficient. 
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136.  If  a  negotiable    instniment    is    made,    drawn, 

accepted  or  indorsed  out  of  British  India, 
Instaniinent  ^^^^  }„  accordance  with  the  law  of  British 
Tf  British  India,  the  circumstance  that  any  agree- 
India  but  in  "^^"^  evidenced  by  such  instrument  is 
accordance  with  Ji^valid  according  to  the  law  of  the  country 
its  law.  wherein  it  was  entered  into  does  not  in- 

validate an)r   subsequent    acceptance  or 
indorsement  made  thereon  in  British  India. 

137.  The  law  of  any  foreign  country  regarding  pro- 
^  missory  notes,  bills  of  exchange  and 
msnmption    cheques  shall  be  presumed  to  be  the  same 

Uw.  ^  ^^^^  ^^  British  India,  unless  and  until 

the  contrary  is  proved. 


*  CHAPTER  XVII. 

Notaries  Public. 

138.  The  Governor  General  in  Council  may,  from 

time  to  time,  by  notification  in  the  official 
Power  to  ap-    Gazette,  appoint  any  person,  by  name  or 
TObUc  '''    ^y  virtue  of  his  office,  to  be  a  notary  pub- 

^       '     '  lie  under  this  Act  and  to  exercise  his  func- 

tions as  such  within  any  local  area,  and  may,  by  like 
notification,  remove  from  office  any  notary  public  appoint- 
ed under  this  Act. 

139.  The  Governor  General  in    Council  may,   from 

time  to  time,  by  notification  in  the  official 

Power  to  make    Gazette,  make  rules  consistent  with  this 

^^^DubUc  ^^^  ^°'*  ^^®  guidance  and  control  of  nota- 

^       *  ries  public  appointed  under  this  Act,   and 

may,  by  such  rules,  (among  other  matters)  fix  the  fees 

payable  to  such  notaries. 


*  See  Sec.  10,  Act  No.  II  of  1885, 
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SCHEDULE. 

(ay^Statutes. 


Year  and 
chapter. 

Title. 

Extent  of 
rep^. 

9Wm.  Ill,  c. 

3  &  4  Anne,  c 
8 

An  Act  for  the  better  payment  of 
Inland  Bills  of  Exchange. 

An  Act  for  giving  like  remedy  upon 
promissory    notes  as    is  now  used 
upon  Bills  of  Exchange,  and  for  the 
better  payment  of  Inland  Bills  of 
Exchange. 

The  whole. 
The  whole. 

(b)    Acts  of  the  Governor  General  in  Council. 

— 


Namber  and 
Year. 


TXTL^ 


Extent  of 
repeal. 


VI  of  1840 


Vpfi866 


XVofi574 


An  Act  for  the  amendment  of  the 
law  concerning  the  negotiation  dS. 
BUls  of  Exchange. 

An  Act  to  amend  in  certain  respects 
the  Commercial  Law  of  British 
India. 

The  Laws  Local  Extent  Act,  1874. 


The  whole. 


Sections  11^  is 
and  13. 

The  first  sche- 
dule, so  far  as 
relates  to  Act 
VIofi84oand 
Act  V  of  1866, 
sections  ix,  13 
and  13 
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ACT  No.  II  OF  1885. 


PA8SBD  BT  THS  GOTSSKOR  aSHSAAL  (^  INDIA  IK  GOUNGIIk. 

{Received  the  assent  of  the  Governor  General  on  the 
joth  January i  i88$. 


An  Act  to  amend  the  Negotiable  Instruments  Act,  1881. 

Whereas    it  is  expedient  to  amend  the  Negotiable 
Instruments  Act,  1881,  in  manner  here- 
XXVI  of  1881.    inafter  appearing ;  It  is  hereby  enacted  as 
follows : — 

1.  This  Act  may  be  called  the  Nego- 
Short  title.        ^j^ble  Instruments  Act,  1885. 

2,  In  the  fourth  paragraph  of  section 
XXvIofl881.    y   ^£   ijjQ   Negotiable    Instruments    Act, 

1B81,  for  the  words   "When  acceptance  is  refused  and 

the  bill  is  protested  for  non-acceptance  " 

Amendment  of    ^j^^   following  shall  be  substituted,  name- 

^?of  1881  ^y  :— "When  a  bill  of  exchange  has  been 
noted  or  protested  for  non-acceptance  or 

for  better  security." 

iM^ef  SS^5       3.    After  section-  45  of  the  same  Act 
section  45  of  the    the  following  shall  be  inserted  : — 
same  Act 

"45A.    Where  a  bill  of  exchange  has  been  lost  before 
tr«i^w-  -i«i.*    it  »s  over-due,   the  person  who  was  the 
J'ZaL^f^i    holder  of  it  may  apply  to  the  drawer  to 
lortbUL  give  him  another  bill  of  the  same  tenor, 

giving  security  to  the  drawer,  if  required, 
to  indemnify  him  against  all  persons  whatever  in  case 
the  bin  alleged  to  have  been  lost  shall  be  found  again. 

"If  the  drawer  on  request  as  aforsaid  refuses  to  give 
such  duplicate  bill,  he  may  be  compelled  to  do  so." 
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Addition  to  sec-  4-  To  section  61,,  and  the  iirst  para- 
tions  61  and  ^  graph  of  section  64,  of  the  sam^  Act,  the 
of  the  same  Act.     following  shall  be  added  : — 

"  Where  authorised  by  agreement  or  usage,  a  present- 
ment through  the  post  office  by  means  of  a  registered 
letter  is  sufficient." 

^.^^^*^?S.  H  5-  To  section  loi  of  the  same  Act  the 
section  101    of    following  shall  be  added  ;— 

tne  same  Act. 

"A  notary  public  may  make  the  demand  mentioned 
in  clause  (c)  of  this  section  either  in  person  or  by  his 
clerk  or,  where  authorised  by  agreement  or  usage,  by 
registered  letter." 

Section  insert- 
ed after  section        6.    After  section  104  of  the  same   Act 
104  ot  the  same    the  following  shall  be  inserted  : — 

act. 

"  104A,    For  the  purposes  of  this  Act,  where  a  bill  or 

note  is  required  to  be  protested  within  a 

When  noting    specified    time    or    before    some    further 

TOotS  proceeding  is  taken,  it  is  sufficient  that  the 

bill  has  been  noted  for  protest  before  the 

expiration    of  the    specified  time  or  the  taking  of  the 

proceeding  ;  and  the  formal  protest  may  be  extended   at 

any  time  thereafter  as  of  the  date  of  the  noting." 

thfsScTin  7.  In  the  same  Act,  section  108,  the 
paj-t,  repealed.       second  sentence  is  repealed. 

Amendment 
of  section  109  of        8.     In  the  same  Act,  section  109^ 
same  Act. 

(a)  for  the  words  "  in  the  presence  of  a  notary  public 

subscribe  the  bill  with  his  own  hand  and  "  the 
following  shall  be  substituted,  namely  : — "  by 
writing  on  the  bill  under  his  hand  "  ;  and 

(b)  the  last  twelve  words  are  repealed. 
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Am<^ndment 
of  section  113  of 
same  Act. 


9.  In  the  same  Act,  section  113,  after 
the  words  "the  person  so  paying"  the 
words  ^'or  his  agent  in  that  behalf"  shall 
be  inserted 


J,^J  ,°^*P'"        10.    After  Chapter  XVI  of  the  same  Act, 
Mttea  to  same    ^^  following  shall  be  inserted  :— 

"CHAPTER  XV I L 

"Notaries  Public. 

"138.  The  Governor  General  in  Council  may,  from 
time  to  time,  by  notification  in  the  official 
Gazette,  appoint  any  person,  by  name  or 
by  virtue  of  his  office,  to  be  a  notary  pub- 
lic under  this  Act  and  to  exercise  his  func- 
tions as  such  within  any  local  area,  and  may,  by  like 
nolification,  remove  from  office  any  notary  public  appoint- 
ed under  this  Act. 

"139.  The  Governor  General  in  Council  may,  from 
time  to  time,  by  notification  in  the  official 
Gazette,  make  rules  consistent  with  this 
Act  for  the  guidance  and  control  of  nota- 
ries public  appointed  under  this  Act,  and 

may,  by  such  rules,  (among  other  matters)  fix  the  fees 

payable  to  such  notaries." 


'Powor  to  ap- 
point notaries 
public. 


Power  to  maia 
rales  Tor  no  Va- 
ries public. 


24 
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THE  INDIAN  SUCCESSION  ACT,  1865. 


ARRANGEMENT  OF  SECTIONS. 


PART  L 

Preliminary. 
Section. 

1.  Short  title. 

2.  Act  to  QonsUtute  law  of  British  India  in  cases  of  intestate 

or  testamentary  succession. 

3.  Interpretation-clause. 

4.  Interests  and  powers  not  acquired  nor  lost  by  marriage. 


PART  II. 
Of  DoJduciLi:. 

5.  Law  regulating  succession  to  deceased  person's  immove 

able  and  moveable  pr'^^peityr  respectu^y. 

6.  One  domicile  only  afiects  succession  to  moveables. 

7.  Domicile  of  origin  of  person  of  legitimate  Inrth. 

8.  Domicile  of  uiigin  of  illegitimate  child. 

9.  Continuance  of  domicile  o£  origin. 

10.  Acquisition  of  new  domicile. 

11.  Special  mode  of  acquiring  domicile  in  British  India. 

13.  E)omic!le  not  acquired  by  residence  as  representative  o£ 
foreign  Government,  or  as  port  of  his  family. 

13.  Continuance  of  new  domicile. 

14.  Minor's  domicile. 

15.  DomicUe  acquired  by  woman  on  marriage. 

16.  Wife's  domicile  during  marriage. 

17.  Minor's  acquisition  of  new  domicile. 

18.  Lunatic's  acquisition  of  new  domicile. 

19.  Succession  to   moveable   property   in   British   India,   in 

absence  of  proof  of  domicile  elsewhere. 
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Section. 

PART  III. 

Of  Consanguinity. 

2R>.  Kindred  or  consanguinity. 

21.  lineal  consanguinity. 

22.  CoUateral  consangumitj. 

23.  Persons  held  for  purpose  of  sdooessioii   to  be   simUariy 

related  to  deceased. 

24.  Mode  of  computing  degrees  of  Idndred. 


PART  IV. 
Of  Intestacy. 

25.  As  to  what  propeH>    deceased   considered  to  have    died 

intestate. 

26.  Devolution  of  such  property. 

27.  Where  intestate  has  left  widow  and  lineal  descendants,    or 

widow  and  kindred  only,  or  widow  and  no  kindred. 

28.  Where  hitestate  has  left  no  wtdow,  and  where  he  has  left 

no  kindred. 


PART  V. 

Of  the  Distribution  of  an  Intestate's 
Property. 

(a)     Where  he  has  left  lineal  Descendants. 

29.    Itnles  of  distribution. 

50.    Where  intestate  has  left  child  or  children  only. 

31.  Where  intestate   has   left   no   child,    but   grandchild   or 

grandchildren. 

32.  Where   intestate   has   left   only   great-grandchildren    or 

remoter  lineal  descendants. 

33.  Where  intestate  leaves  lineal  descendants  not  all  in  ^ajne 

degree  of  kindred  to  him,  and  those  through  whom  the 
more  remote  descend  are  dead. 

(b)    Where  the  intestate  has  left  no  lineal  Descendants^ 

34.  Rules  of  distribution  where  intestate  has    left   no   Unea 

descendants. 
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Section. 


35.  Where  intestate's  £either  living. 

36.  Where  intestate's  father  dead,  hut  his  mother,  brothers 

and  sisters  living. 

37.  Where  intestate's  either  dead,  and  his  mother,  a  brother 

or  sister,  and  children  of  any  deceased  brother  or  sister, 
living. 

38.  Where  intestate's  &ther  dead,  and  his  mother  and  children 

of  any  deceased  brother  or  sister  living. 

39.  Where  intestate's  fia.ther  dead,  but  his  mother  living,  and 

no  brother  nor  sister  nor  nephew. 

40.  Where  intestate  has  left  neither  lineal  descendant,   nor 

iather  nor  mother. 

41.  Where  intestate  has  left  neither  lineal  descendant,  nor 

parent,  nor  brother  nor  sister. 
43.    CnUdren's  advancements  not  to  be  brought  into  hotchpot 


PART  VI. 

Of  the  Effect  of  Marriage  and  Marriage- 
settlements  ON  Property. 

43.  Rights  of  widower  and  widow  respectively. 

44.  Efifect  of  marriage  between  person  domiciled  and  one  not 

domiciled  in  British  India. 

45.  Settlement  of  minor's  property  in  contemplation  of  marri- 

age. 


PART  VII. 
Of  Wills  and  Codicils. 

46.  Persons  capable  of  making  wills. 

47.  Testamentary  guardian. 

48.  Will  obtained  by  fraud,  coercion  or  importunity. 

49.  Will  may  be  revoked  or  altered. 


PART  VI I L 
Of  the  Execution  of  unprivileged  Wills. 

5a    Execution  of  unprivileged  wills. 
51.    Incorporation  of  papers  by  reference. 
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SixrriON. 

PART  IX. 

Of  privileged  Wills. 

52.  Privileged  wilL 

53.  Mode  of  making,  and  rules  for  executing,  privileged  wil]& 


PART  X. 

Or  THE^  Attestation,  Revocation,  Alteiiatioji 
AND  Revival  of  Wills. 

54.  Effect  of  gift  to  attesdng  wiUiess. 

55.  Witness  not  disqualified  by  interest  or  by  being  executor. 

56.  Revocation  of  will  t^  testator's  marriage. 
Power  of  appointment  denned. 

57.  Revocation  of  unprivileged  will  or  oodicU* 

58.  Effect  of  obliteration*  interlineation  or  alteration  in  unpri> 

vileged  will. 

59.  Revocation  of  privileged  will  or  codicil. 

60.  Revival  of  unprivileged  will. 

Extent  of  revival  of  will  or  codicil  partly  revoked  and  after- 
wards, wholly  revoked. 


PART  XL 
Of  the  Construction  of  Wills* 

61.  Wording  of  will. 

62.  Ekiquiries  to  determine  questions  as  to  ol^sct  9r  subfeet 

of  will. 

63.  Misnomer  or  misdescription  of  object. 

64.  When  words  may  be  supplied. 

65.  Rejection  of  erroneous  particulars  in  description  of  subject. 

66.  When  part  of  description  may  not  be  rejected  as  erro- 

neous. 

67.  Extrinsic  evidence. admissible  in  case  of  latent  ambiguity. 

68.  Extrinsic  evidence  inadmissible  in  cases  of  patent  ambi- 

guity or  deficiency. 
6g.    Meaning  of  clause  to  be  collected  from  entire  will 
70.    When  words  may  be  uuderstood  in  restricted  sense,  and 

when  in  sense  vrider  than  usual. 
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Section. 


71.    Which  of  two  possible  constructions  preferred. 
73«     No  part  rejected,  if  it  can  be  reasonably  construed. 

73.  Inlerpretalion  of  words  repeated  in  different  parts  of  wiU. 

74.  Testator's  intention  to  be  effectuated  as  ^ar  as  possible. 

75.  The  last  of  two  inconsistent  clauses  prevails. 

76.  Will  or  bequest  void  for  uncertainty. 

77.  Wordi.  describijig  subject  refer  10  property  answering  des- 

cription at  testalor's  dtsath. 

78.  Power  of  appf>intinent  executed  by  general  bequest 

79.  Implied  gift  to  ol^^ects  of  power  in  default  of  appointment. 

80.  Bequest   lu  "  heirs,"   &c.,   of  particular  person  without 

qualifying  «enns. 

81.  Bequest  to  "  representatives''  &c.,  of  particular  person. 
83.     Bequest  without  words  of  iirnitation. 

83.  Bequesl  in  altemalive. 

84.  Efjfec;  of  words  de;^cribin£  a  class  added  to  bequest  to  a 

person. 
8&    Bequest  to  class  of  persons  uBder  general  descriptjon  only. 

86.  Construction  of  terms. 

87.  Words    expressing     relationship    denote    only    legitimate 

relatives,  or,  failing  such,  relatives  reputed  legitimate. 

88.  Rules  of  construction  where  wiU   purports   to   make   two 

bequests  to  same  person. 

89.  Constitution  of  residuary  legatee. 

90.  Property  to  which  residuary  i^atee  entitled. 

91.  Time  of  vesting  of  legacy  in  general  terms* 

92.  In  what  case  legacy  lapses. 

93.'    Legacy  does  not  lapse  if  one  of    two  joint   legatees   die 
before  testat-.T. 

94.  Effect  of  words  showing  testator's  intention  to  give  distinct 

shares. 

95.  When  lapsed  share  gofis  as  undisposed  of. 

96.  When  bequest  to  testator's  child  or  lineal  descendant  does 

not  lapse  on  bis  death  in  testator's  U^etivie. 

97.  Bequest  to  A  for  benefit  of  B  does  not  lapse  by  A's  death. 

98.  Survivonship  in.  c^s^  of  bequest  to  described  class. 


PART  xn. 

Of  \mn  re;qubsts. 

99.     Bequest  to  person  by  particular  descriptioiv  who  is  not  in 

existence  at  testator  s  death. 
100.    Bequest  to  person  not  in  existence  at  testator's  death  [ 
subject  to  prior  bequest. 
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SECTION. 

loi.    Rule  against  perpetuity. 

100.    Bequest  to  a  class,  some  of  whom  may  come  under  rules  in 

sections  loo  and  loi. 
Z03.    Bequest  to  take  efliect  on  faSlme  of  bequest  void  under 

section  100,  loi  or  102. 
104.     Effect  of  direction  for  accumulation. 
X05.     Bequest  to  religious  or  charitable  uses. 


PART  XIII. 
Of  the  Vesting  of  Legacies. 

Z06.    Date  of  vesting  of  legacy  when  payment  or  possession 
postponed. 

107.  Date  of  vesting  when  legacy  contingent  upon   specified 

uncertain  event. 

108.  Vesting  of  interest  in  bequest  to  such  members  of  a  daaf 

as  shall  have  attained  particular  age. 

PART  XIV. 
Of  Onerous  Bequests. 

Z09.    Onerous  bequest 

Kia    One  of  two  separate  and  independent  bequests  to  same 
person  may  be  accepted,  and  other  refused. 

PART  XV. 
Of  Contingent  Bequests. 

zu.    Bequest  contingent  upon  specified  uncertain  event,  no  time 

being  mentioned  for  its  occurrence. 
Z12.    Bequest  to  such  of  certain  persons  as  shall  be  surviving  at 

some  period  not  specified. 


PART  XVI. 
Of  Conditional  Bequests, 

113.    Bequest  upon  impossible  condition. 

Z14,    Bequest  upon  illegal  or  immoial  canditioai 
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Section. 

115.  Fulfilment  of  condition  precedent  to  vesting  of  loncy. 

116.  Bequest  to  A  and,  on  failure  of  prior  bequest,  to  a, 

117.  When  second  bequest  not  to  take  effect  on  failure  of  first. 

118.  Bequest  over,  conditional  upon  happening  or  not  happening 

of  specified  uncertain  event. 

119.  Condition  must  be  strictly  fulfilled. 

laa    Original  bequest  not  affected  by  invalidity  of  second. 

121.  Bequest  conditioned  that  it  shall  cease  to  have  effect  in  case 

specified  uncertain  event  shall  happen  or  not  happen. 

122.  Such  condition  must  not  be  invalid  under  seetion  107. 

123.  Result  of  legatee  rendering  impossible  or  indefinitely  post- 

poning act   for  which  no  time  specified  and  on  non- 
performance of  which  subject-matter  to  go  over. 

124.  P^ormance  of  condition,  precedent  or  subsequent,  within 

specified  time. 
Further  time  in  case  of  firaud* 


PART  XVI  I. 

Of  Bequests  with  Directions  as  to 
Application  or  Enjoyment. 

135.    Direction  that  funds  be  employed  in  particular  manner 

following  absolute  bequest  of  same  to  or  for  benefit  of 

any  person. 
ia6.    Direction  that  mode  of  enjoyment  of  absolute  bequest  is  to 

be  restricted,  to  secure  specified  benefit  for  legatee. 
127.     Bequest  of  fund  for  certain  purposes,  some  of  vmich  cannot 

befiUfiUed. 


PART  XVIII. 
Of  Bequests  to  an  Executor. 

128.     Legatee  named  as  executor  cannot  take  unless  he  shows 
intention  to  act  as  executor. 


PART  XIX 
Of  Specific  Legacies. 

139.     specific  legacy  defined. 

Xjo.    Bequest  of  sum  certain  where  stocks,  &c. ,  in  which  invested, 
are  described. 
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Section. 

131..  Beqae^t  of  stock  where  testator  had,  at  date  of  will,  equal 
or  greater  amount  of  stock  of  same  kind. 

132.  Bequest  of  money  where  not  payabl*^  until  part  of  testator's 
proi^rty  dispf>sed  of  in  certain  way. 

i33>  When  enumerated  articles  not  deemed  specifically 
bequeathed. 

134.  Reieniion.  in  form,   of  specific  bequest  to  several  persons 

in  succession. 

135.  Sale  and  investipent  of  proceeds  of  property  bequeathed  to 

two  or  more  persons  in  succession. 
.  136.     Where  deficiency  of  assets  to  pay  legacies,  s^iecific  legacy 
not  to  abate  with  general  legacies. 


PAT  XX. 
Of  Demonstrative  Legacies. 

137.  Demonstrative  legacy  defined. 

138.  Urder  of  .payment  when  legacy  directed  tO'bepaid  out  of 

fimd  Xhe  subjeQt  of  specific  leg^acy. 


PART  XXI. 
Of  Ademption  of  Legacies. 

139.     Ademption  explained. 

14a     Non-ademption  of  demonstmtive  legacy. 

141.  Ademption  of  specific  bequest  of  right  to  receive  some- 

thing from  third  \rai\y, 

142.  Adempiion  fro  tanto  by  testator's  receipt  of  part  of  entire 

thing  specifically  bequeathed. 

143.  Ademption  /w  tanto  by  testator's  receipt  of  portion  of 

entire  fund  of  which  portion  has  been  specifically  be- 
queathed. 

144.  Order  of  payment  where  portion  of  fund  specifically  be- 

queathed to  one4egatee,  and  legacy  charged  on  same 
fund  to  another,  aud  testator  having  received  porliou 
of  that  fund,  remainder  insufiicient  to  pay  both  legacies. 

145.  Ademption*  where  stock,   specifically  bequeathed,  does  not 

exist  at  testator's  death. 
.-  Z46*    Ademption  pro  tanto  where  stock,  specifically  bequeathed, 
ex       in  part  only  at  testator's  death. 
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Section. 


147,  Non-ademption  of  specific  bequest  of  goods  described  as 

connected  with  certain  place,  by  reason  of  removal. 

148.  When  Removal  of  thing  bequeathed  dois  not  constitute 

ademption. 
145.    When  thing  bequeathed  is  a  valuable  to  be  received  by 

testator  from  third  person  ;  and  testator  himself,   or  his 

representative,  receives  it. 
15a    Change  by  operation  of  law  of  subject  of  specific  bequest 

between  date  of  will  and  testator's  death. 

151.  Change  of  subject  without  testator's  knowledge. 

152.  Stock  si^ecifically  bequeathed,  lent  to  third  party  On  condi- 

tion that  it  be  replaced. 

153.  St'Kjk  specifically  bequeathed,  sold  bftt  replaced  and  be- 

longing to  testator  at  his  death. 


PART  XXII. 

Ot  tliE  Payment  of  Liabilities  in  respect 
OP  THE  Subject  of  a  Bequest. 

154.  Non-liability  of  executor  to  exonerate  specific  legtitees. 

155.  Completion  of  testator's  title  to  tilings  bequeathed  to  be  at 

cost  of  his  estate. 

156.  Exoneration  of  legatee's  immoveable  property  for  which 

land-revenue  pr  rent  payable  i»€Sic»dically. 

157.  Exoneration   of  specific  legatee's  stock   in   Joint  Stock 

Company. 


PART  XXIII. 

Of  Bequests  of  Things  described  in  generait 
Terms. 

158.    Bequest  of  ihing  described  in  general  terms* 


PART  XXIV. 

Of  Bequests  of  the  Interest  or  Produce  of: 
a  Fund.  •-• 

X59.    Bequest  of  interest  or  ppc>itwe  of  fundL  .. 
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Section. 

PART  XXV. 

Of  Bequests  of  Annuities. 

z6a  Annuity  created  by  will  payable  for  life  only,  tinlfis»  con- 
trary intention  appears  by  wilL 

z6i.  Period  of  vesting  where  will  directs  4iiat  annuity  be  pro- 
vided out  of  proceeds  of  property,  or  out  of  property 
generally,  or  where  money  bequeathed  to  be  invested  in 
purchase  of  annuity. 

162.  Abatement  of  annuity. 

163.  Where  gift  of  annuity,  and  residuary  gift,  whole  annuity  to 

be  first  satisfied. 


PART  XXVL 
Of  Legacies  to  Creditors  and  Portkhiers. 

164.  Creditor  frimA  facie  entitled  to  legacy  as  well  as  debt* 

165.  C)xL\d.fnmd facie  entitled  to  legacy  as  well  as  portion* 
x66.    No  ackmption  by  flobsequent  provision  for  legatee; 


PART  XXVI 1. 
Of  Election. 

167.  Circumstances  in  which  election  takes  place 

168.  Devolution  of  interest  relinquished  by  owner. 

169.  Testator's  belief  as  to  his  ownership  immaterial. 

X70;    Bequest  for  man's  benefit  how  regarded  for  purpose  of 

election. 
X71.    Person  deriving  benefit  indirectly  not  put  to  election. 
Z73.     Person  taking  in  individual  capacity  under  will,   may  in 

other  character  elect  to  take  in  opposition. 
Z73.    When  acceptance  of  benefit  given  by  will  constitutes  elec- 
tion to  take  under  will. 
174.    Presumption  arismg  ftom  enjoyment  by  legatee  for  two 
years. 
Confirmation  of  bequest  by  act  of  legatee. 
When  testator's  representatives  may  caJl  npon  legatee  to 
elect 

^  Effect  of  non-compliance. 
z^.    Postponement  of  election  in  case  of  disalHlity*  - 


VA 
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Section. 

PART  XXVIII. 

Of  Gifts  in  Contemplation  of  Death. 

178^    Property  transferable  by  gift  made  in  contemplatioii  of 
death. 
When  ^t  said  to  be  made  in  contemplation  of  death. 
Such  gift  resumable. 
When  it  fails. 


PART  XXIX. 

Of  Grant  of  Probate  and  Letters  of 
Administration. 

179.    Character  and  property  of  executor  or  administrate  r  as 

such. 
i8a    Administration  with  copy  annexed  of  authenticated  copy 

of  will  proved  abroad. 
181.     Probate  only  to  appointed  executor. 
183.    Appointment  express  or  implied. 

183.  Persons  to  whom  probate  cannot  be  granted. 

184.  Grant  of  probate  to  several  executors  simultaneously  or 

at  diiterent  times. 

185.  Separate  probate   of    codicil   discovered   after  grant   of 

probate. 
Procedure  when  different  executors  appointed  bf  codkil. 

186.  Accrual  of  representation  to  surviving  executor. 

187.  Right  as  executor  or  l^;atee  when  established. 

188.  Effect  of  probate. 

189.  To  whom  administration  may  not  be  granted. 
19a     Right  to  intestate's  property  when  established. 

191.  E^ect  of  letters  of  administration. 

192.  Acts  not  validated  by  administration. 

193.  Grant  of  administration  where  executor  has  not  renounced. 
Exception. 

194.  Form  and.  effect  of  renunciation  of  executorship. 

195.  Procedure  where  executor  renounces  or   fails  to  aoiept 

within  time  limited. 

196.  Grant  of  administration  to  universal  or  residuary  legatee. 

197.  Right   to   administration   of   representative  of  deceased 

residuary  legatee. 

198.  Grant  of  administration  where  no  executor,  nor  residuaiy 

legatee,  nor  representative  of  such  legatee.    . 
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Section, 

199.  Citation  before  grant  of  administration  to  legatee  other 

than  universal  or  residuary. 

200.  Order  in  which  connections  entitled  to  actminister. 

201.  Administration  to  widow  unless  Court  see  cause  to  exclude 

her. 

202.  Association  with  widow  in  administration. 

203.  Administration  where  no  widow,  or  widow  excluded. 
Pro  visa 

204.  Title  of  kindred  to  administration. 

205.  Right  of  widower  to  administration  of  wife's  estate. 

206.  Grant  of  administration  to  creditor. 

207.  Administration  where  property  left  in  BritisL  India. 


PART  XXX, 
Of  limited  Grants. 

(a)     Grants  limited  in  Duration, 

208.  Probate  of  copy  or  draft  of  lost  will. 

209.  Probate  of  con-ents  of  lost  or  destroyed  wJU. 

210.  Probate  of  copy  where  original  exists. 

211.  Administration  until  will  produced. 

(b).     Grants  for  the  Use  and  Benefit  of  Others 
having  Right, 

212.  Administration,  with  will  annexed,   to  attorney  of   absent 

executor. 

213.  Administration,  wi:,h  will  annexed,   to  attorney  of  absent 

person,  who,  if  present,  would  be  entitled  to  administer. 

214.  Admroistration  to  attorney  of  absent  person  entitled  to 

administer  in  case  of  intestacy. 

215.  Administration  during  minority  of  sole  executor  or  residuary 

legatee. 

216.  Administration  during  minority  of   several  executors  or 

residuary  legatees. 

217.  Administration  for  use  and  benefit  of  lunatic  jus  hadens. 

218.  Administration  pendente  lite, 

(c).    For  Special  Purposes. 

219.  Probate  limited  to  purpose  specified  in  wilL 

280.    Administration  with   will   annexed   limited   to   particular 
purpose. 


d  by  Google 


tttE  INDIAN  SUCCESSION  ACt.  38$ 


Section. 

321,    Admmtstmtion  linuted  to  property  &  which  person  has 

beneficial  interest 
22S.     Adimttistration  limited  to  snit 
S23.     Administration  limited  to  purpose  of  becoming  party  to 

suit  to  be  brought  against  administrator. 
224.     Administration  limited  to  collection  and  preservation   of 

deceased's  property. 
a2S.     Appointment,  as  administrator,  of  person  other  than  one 

:who  under  ordinary  circumstances  would  be  entitled  to 

administration. 

(d).    Gran  fs  with  Excep  Hon . 

sa6.     Probate  or  adrainistratioa  with  wiU  annexed,  subject  to 

exception. 
1227«     Administration  with  exception. 

(«).     Grants  of  the  Rest, 
998,    Probate  or  administration  of  rest 

(/).     Grants  of  Effects  unadministered. 

«29.     Grant  of  effects  tinadministered. 
230.    Rules  as  to  grants  of  effects  unadmhiistered. 
«32.    Admmistration  when  limited  grant  expired,  and  still  sdme 
part  of  estate  unadnunistered. 

{g)^    Alteration  in  Grants. 

a3a.    What  errors  may  be  rectified  by  Court 
233.     Procedure  where  codicil  discovered  after  grant  of  adminis- 
tration with  will  annexed* 

(A).    Revocation  of  Crrants* 

S34.    Revocation  or  anntdment  for  just  cause. 
Just  cause. 


PART  XXXI. 

Of  the  Practice  in  granting  and  revoking 
Probates  and  Letters  of  Administration. 

335.      Jurisdiction  of  District  Judge  in  grant&i|$  ^d  revoking 
probates,  &c 
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Section. 

256.      District  Judge's  powers  as  to  grant  of  probate  and  adminis- 

tration. 
337.    District  Judge  may  order  person  to  produce  testamentary 

papers. 

238.  Proceedings  of  District  Judge's  Court  in  relation  to  probate 

and  administration. 

239.  When  and  how  District  Judge  to  interfere  for  protection  of 

property. 

240.  When  probate   or   administration    may   be   granted  by 

District  Judge. 

241.  Disposal  of  application  made  to  Judge  of  district  in  which 

deceased  had  no  fixed  abode. 
242. .  Conclusiveness  of  probate  or  letters  of  administration. 

Effect  of  unlimited  probates,  &c. ,  granted  by  High  Court. 
242A.  Transmission    of    certificate   by    High    Court     granting 

probate,  &c.,  to  other  Courts. 

243.  Conclusiveness  of  application  for  probate  or  administration. 

if  properly  made  and  verified. 

244.  Petition  for  probate. 

245.  In  what  cases  translation  of  will  to  be  annexed  to  petition. 
Verification  of  translation  by  person  other '  than    Court 

translator. 

246.  Petition  for  letters  of  administration. 

246A.  Additional  statements  in  petition  for  probate,  &c 

247.  Petition  for  probate  or  administration  to  be  signed  and 

verified. 

248.  Verification  of  petition  for  probate  by  one  witness  to  wilL 

249.  Punishment  for  false  averment  in  petition  or  declaration. 

250.  District  Judge  may  examine  petitioner  in  person,  require 

further  evidence,  and  issue  citations  to  inspect  proceed- 
ings. 
Publication  of  citation. 

251.  Caveat  against  grant  of  probate  or  administration. 

252.  Form  of  caveat. 

253.  After  entry  of  caveat,  no  proceeding  taken  on  petition  until 

after  notice  to  caveator. 

254.  Grant  of  probate  to  be  under  seal  of  Court 
Form  of  such  grant. 

255.  Grant  of  letters  of  administration  to  be  under  seal  of  Court 
Form  of  such  grant 

256.  Administration-bond, 

257.  Assignment  of  administration-bond. 

258.  Time  for  grant  of  probate  and  administration. 

259.  Filing  of  original  wills  of  which  probate  or  administration 

with  will  annexed  granted. 

260.  Grantee  of  probate  or  administration  alone  to  sue,  &&, 

until  same  revoked. 
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Section. 

261.    Procedure  in  contentious  cases. 

162.    Payment  to  executor  or  administrator  before  probate  or 
administration  revoked. 
Right  of  such  executor  or  administrator  to  recoup  himself. 

263.    Appeals  from  orders  of  District  Judge. 
164.    Concurrent  jurisdiction  of  High  Court. 


PART  XXXII. 

Of  Executors  of  their  own  Wrong. 

965.    Executor  of  his  own  wrong. 

266.    LJabinty  of  executor  of  his  own  wrong. 


PART  XXXIII. 

Of  the  Powers  of  an  Executor  or 
Administrator. 

267.  In  respect  of  causes  of  action  survi^g  deceased,  and 

rents  due  at  death. 

268.  Demands  and  rights  of  action  of  or  against  deceased, 

survive  to  and  against  executor  or  administrator. 

269.  Power  of  executor  or  administrator  to  dispose  of  property. 
27a     Purchase  by  executor  or  administrator  of  deceased's  pro- 
perty. 

271.  Powers  of  serveral  executors  or  administrators,  exercise- 

able  by  one. 

272.  Survival  of  powers  on  death  of  one  of  several  executors  or 

administrators. 

273.  Powers  of  administrator  of  effects  unadministered. 

274.  Powers  of  administrator  during  minority. 

875.    Powers  of  married  executrix  or  administratrix. 
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Section. 

PART  XXXIV. 

Of  the  Duties  of  an  Executor  or 
Administrator. 

376.    As  to  deceased's  funeral. 
277.     Inventory  and  account 

377A.  Inventory  to  include  property  in  any  part    of     British 
India. 

378.  As  to  property  of,  and  debts  owing  to,  deceased. 

279.  Expenses  to  be  paid  before  all  debts. 

280.  Expenses  to  be  paid  next  after  such  expenses. 

281.  Wages  for  certain  services  to  be  next  paid,  and  then  other 

debts. 

282.  Save  as  aforesaid,  all  debts  to  be  paid  equally  and  rateaUy. 

283.  Application  of  moveable  property  to  payment  of  debts, 

where  domicile  not  in  British  India. 

284.  Creditor  paid  in  part  under  section  283  to  bring  payment 

into  account  before  sharing  in  proceeds  of  immoveable 
property. 

285.  Debts  to  be  paid  before  legacies. 

286.  Executor  or  administrator  not  boimd  to  pay  legacies  with- 

out indemnity. 

287.  Abatement  of  general  legacies. 

Execi)tor  not  to  pay  one  legatee  in  preference  to  another. 

288.  Non-abatement  of  specific  legacy  when  assets  sufficient  to 

pay  debts. 

289.  Right  under  demonstrative  legacy,  when  assets  sufficient  to 

pay  debts  and  necessary  expenses. 

29a    Rateable  abatement  of  specific  legacies. 

291.    Legacies  treated  as  general  for  purpose  of  abatement 


PART  XXXV. 
Of  the  Executor's  Assent  to  a  Legacy.  i 

292.    Assent  necessary  to  complete  legatee's  title. 
295.     Effect  of  executor's  assent  to  specific  legacy. 
Nature  of  assent 
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Section. 

394.    Con(£tional  assent 

295.    Assent  of  executor  to  bis  own  legacy. 

Implied  assent 
996.     Blffect  of  executor's  assent. 
297.    Executor  when  to  deliver  legacies. 


PART  XXXVI- 

Of  the  Payment  and  Apportionment  of 
Annuities. 

998.    Commencement  of  annuity  when  no  time  fixed  by  wiH. 
399.    When  annuity,  to  be  pedd  quarterly  or  monthly,  first  faXia 
due. 

30a     Dates  of  successive  payments  when  first  payment  dirtictM 
to  be  made  within  given  time,  or  on  day  certain. 
Apportionment   where   annuitant   dies  between  times  of 
payment 


PART  XXXVII. 

Of  the  Investmfnt  of  Funds  to  provide 
FOR  Legacies. 

301.    Investment  of  sum  bequeathed  where  legacy,  not  specific, 
given  for  life. 

30B.    Investment  of  general  legacy,  to  be  paid  U  future  dme. 
Intermediate  interest 

303.  Procedure  when  no  fund  charged  with,  or  appropriated  to, 

annuity. 

304.  Transfer  to  residuary  legatee  c^  contingent  bequest 

305.  Investment  of  residue  bequeathed  for  Ufe,  without  direction 

to  invest  in  particular  securities. 

306.  Investnaent  of  residue  bequeathed  for  Ufe«  with  direction,  to 

invest  in  specified  securities. 


307.    Time  and  manner  of  .conversion  and  investment* 
Interest  payable  until  investment. 
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Section. 

308.  Procedure  where  miiior  entitled  to  immediate  payment  or 
possession  of  bequest,  and  no  direction  to  pay  to  ptrson 
on  his  behalf. 


PART  XXXVIII. 
Of  the  Produce  and  Interest  of  Legacies. 

309.  Legatee's  title  to  produce  of  specific  legacy. 

310.  Residuary  legatee's  title  to  produce  of  residuary  fund. 

311.  Interest  when  no  time  fixed  for  payment  of  general  legacy. 

312.  Interest  when  time  fixed. 

313.  Rate  of  interest. 

314.  Ko  interest  on  arrears  of  annuity  within  first  year  after 

testator's  death. 

315.  Interest  on  sum  to  be  invested  to  produce  annuity. 


PART    XXXIX. 
Of  the  Refunding  of  Legacies. 

316.  Refund  of  legacy  paid  under  Judge's  orders. 

317.  No  refund  if  paid  voluntarily. 

318.  Refund  when  legacy  become  due  on  performance  of  eondi' 

tion  within  further  time  allowed  under  section  134. 

319.  When  each  legatee  compellable  to  refund  in  proportion. 
3S0.     Distribution  of  assets. 

Creditor  may  follow  assets. 

321.    Within  what  period  creditor  may  call  upon  legatee  to 
refund. 

33s.    When  legatee,  not  satisfied  or  compelled  to  refund  nnder 
section  321,  cannot  oblige  one  paid  in  full  to  refund. 

323.  When  unsatisfied  legatee  must  first  proceed  against  execu  - 

tor,  if  solvent 

324.  Limit  to  refunding  of  one  legatee  to  another. 

325.  Refunding  to  be  without  interest, 

336.    Residue  after  usual  payments    to  be  paid  to  residuary 
legatee. 
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Section. 

PART    XL. 

Of  th£  Liability  of  an  Executor  Or  Administra- 
tor FOR  Devastation. 

327.  Liability  of  executor  or  administrator  for  devastation. 

328.  For  neglect  to  get  in  any  part  of  property. 


PART  XLL 
Miscellaneous. 


W;-}  \RepeaUd.-\ 


531.    Successiontoproperty  of  Hindus,  &c.,  and  certain   willSi 
intestacies  and  marriages  not  aiffected. 

332.     Power  of  Governor  General  to  exempt  any  race,  sect  M 
tribe  in  British  India  from  operation  of  Act. 


d  by  Google 


d  by  Google 


THE 

INDIAN  SUCCESSION  ACT. 

No.  Z  of  1866. 

PASSED  6T  THE  QOVEKNOE  OEKEBAL  OF  INDIA  Dl  COUhCIL 

(Received  the  assent  of  the  Governor  General  on  the 
j6th  March,  j86$,) 


An  Act  to  amend  and  define  the  law  of  Intestate  emd 
Testamentary  Succession  in  British  India J^ 

[AsaJIictediyActtNo.  XXIV cf  1867,  No^  VJI  and  XXi  cf 
j8jo,  Na^  JJI  */ 1874,  No.  XIII  of  187s  and  . 
Aw-  ///  and  Xr  ^f  /<S^7.] 


Whereas  it  is  expediem  to  amend  and  define  the 
«M  ^^^*  ®^  ^^^  applicable  to  Intestate  and 

iT^miHe.         Testamentary  Succession  in  Biitish  India; 
It  is  enacted  as  f<^ows  ',— 

PART  I. 

Preumi^ary. 

«M.  -*  ^1  ''    1^\^  Act  may  be  cited  as  **  The 

ffliort  title.        Indian  Succession  Act,  iSdj." 


*  As  to  the  exemption  of  Parsis  from  portioBS  of  the  Succession 
Act,  see  Act  No.  XXI  of  1865,  section  8.  As  to  the  applicatioB 
of  portions  of  the  Succession  Act  to  the  willy  of  Hindus,  Jainas, 
Sikhs  and  Btiddhists  in  the  Lower  Provinces  and  in  the  towns  of 
Madras  and  Bombay;  see  Act  Nok  XXI  of  187a 
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Aot  to  consti- 
tute law  of 
British  India  in 
•eases  of  intes- 
tate 0;  testa- 
mentary succes- 
sion. 


Interpretation- 
clanse. 


2.  Except  as  provided  by  this  Act  or 
by  any  other  law  for  the  time  being  in 
force,  the  rules  herein  contained  shall 
constitute  the  law  of  British  India  appli- 
cable to  all  cases  of  intestate  or  testamen- 
tary succession. 

3.  In  this  Act,  unless  there  be  some- 
thing repugnant  in  the  subject  or  con- 
text- 


Words 

Jf  umber. 
Gender. 


importing  the  singular  number  include  the 
plural :  words  importing  the  plural  number 
include  the  singular ;  and  words  importing 
the  male  sex  include  females  : 


*'  Person "  includes  smy  Company  or  Association,  or 
body  of  persons,  whether  incorporated  or 
not : 


'Person." 


•'Year." 
•'  Month." 


"Year"  and  "Month"  respectively 
mean  a  year  and  month  reckoned  accord- 
ing to  the  British  calendar  : 


Immoveable  property"  includes  land,  incorporeal 
tenements  and  things  attached  to  the 
earth,  or  permanently  fastened  to  any- 
thing which  is  attached  to  the  earth  : 

"Moveable  property"  means  property 
of  every  description  except  immoveable 
property : 

"Province"  includes  any  division  of 
British  India  having  a  Court  of  the  last 
resort : 

"  British  India "  means  the  territories  which  are  or 
may  become  vested  in  Her  Majesty  or  her 
successors  by  the  Statute  21  &  22  Vic, 
cap.     106,  (An  Act  for  the  better  Govern^ 

tnent  of  India)  other  than  the  Settlement  of  Prince  of 

Wales^  Island,  Singapore  and  Malacca : 


"Immoveable 
property." 

"Moveabl-e 
property." 

"  Province." 


"British 
hidia." 
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„  .  "  District  Judge  "  means  the  Judge   of 

iiui    »"  ^  principal  civil  Court  of  original  juris- 

**^*  diction ; 

^  Minor  "  means  any  person  who  shall  not  have  com- 
.iv      "  pleted  the    age    of   eighteen  years,  and. 

*,J[P°^:     „      "minority"    means    the    status  of  such 

Ju^ority.        person : 

"  Will"  means  the  legal  declaration  of  the  intentions  of 
^,    .    ^^  the  testator  with  respect  to  his  property, 

Will."  which  he  desires  to  be  carried  into  effect 

after  his  death  : 

"  Codicil "  means  an  instrument  made  in  relation  to  a 
^^  ^^         will,   and  explaining,  altering  or  adding  to 

"CodiciL  itg  dispositions.     It  is  considered  as  form- 

ing an  additional  part  of  the  will : 

"  Probate  "  means  the  copy  of  a  will  certified  under 
„  „       the  seal  of  a  Court  of   competent  juris- 

Probate.  diction,  with  a  grant  of  admmistration  to 
the  estate  of  the  testator  : 

'* Executor"  means  a  person  to  whom  the  execution  of 
,  „      the  last  will  of  a  deceased  person  is,  by. 

Siecutor.        ^jjg  testator's  appointment,  confided  : 

**  Administrator  "  means  a  person  appointed  by  compe- 
"kA   •  •  t        ^^^^  authority  to  administer  the  estate  of 
^,^r°"'"^'™"    a  deceased  person  when  there  is  no  exe- 
cutor : 

And  in  every  part  of  British  India  to  which  this  Act 
„  shall  extend,  "Local  Government"  shall 

HCTt"       "'"    ™^^"    *^^    person    authorized  by  law  to. 

administer  executive  government  in  such 

part ;  and 

"  High  Court "  shall  mean  the  highest  civil  Court  of 
.  appeal  therein,  and  for  the  purposes  of 

HigH  Court,  sections  242,  242A,  246A  and  277A,  shall 
include  the  Court  of  the  Recorder  of  Rangoon.  * 

♦  See  Act  No.  XIII  of  1875.  section  i.   . 
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4.    No  person  shall,  by  marriage,  acquire^aaiy  interest 

in  the  property  of  the  person  whom  he  or. 

Interests  and    ^^xe    marries,  nor  become    incapaWe  af 

oSred  nor  lost    ^^^^S  any  act  in  respect  of  his  or  her  o^a 

^  juawiage.        property,  i^hich  he  or  she  could  have  doae 

if  unmarried.''^ 


PART  II, 
Of  Domicile. 

Iivrregrolatisff  „                         ^    . 

luccesfliontode-  5*    Succession  to  the  immoveable  pro- 

ceaeed  person's  perty  in  British  India  of  a  person  deceased^ 

immoveable  and  is  regulated  by  the  law  of  British  India, 

moTaable.  pro-  wherever  he  may  have  had  his  domicile  at 

perty,    respeo-  the  time  of  his  death. 

tivejy. 

Succession  to  the  moveable  property  of  a  person  deceas-' 
ed  is  regulated  by  the  law  of  the  country  in  which  he  had 
his  domicile  at  the  time  of  his  death. 

Illustraiions, 

ia,yA,  hanng  Us  domicile  in  British  Indiar  dies  in  Francs,  enving 
moveable  property  in  France,  moveable  property  in  England,  and 
property,  both  moveable  and  immoveable,  in  British  India.  The 
succession  to  the  whole  is  regulated  by  the  law  of  British  India, 

(^.)  A  an  Englishman,  having  his  domicile  in  France,  dies  in 
British  India,  and  leaves  property,  both  moveable  andimmoveabter 
in  British  India.  The  succession  to  the  moveable  property  is 
regulated  by  the  mlea  which  govenir  in  France,  the  succession  to 
the  moveable  property  of  an  Englishman  dying  domiciled  in  France, 
and  the  succession  to  the  inmioveable  property  is  regulated  by  the 
law  of  British  India. 


•  "  This  section  shall  not  apply,  and  shall  be  deemed  never  to 
have  applied,  to  any  marriage,  one  or  both  of  the  parties  to  which 
professed  at  the  time  of  the  marriage  the  Hindu,  Muhammadan, 
Buddhist,  Sikh  or  Jaina  religion,  "  Act  No.  Ill  of  1874,  section  3, 
last  paragraph.. 
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One  doBiieile 
em  I J  afGBcts 
•ncicession  t  o 
niAveableB. 


6.  A  person  can  only  have  one  domicile 
for  the  purpose  of  succession  to  bis  move- 
able property. 


The  diHBicile  of  origin  of  every  person  of  legitimate 
birth  is  in  the  country  in  which  at  the 
time  of  his  birth  his  father  was  domiciled : 
or,  if  he  is  a  posthumous  child,  in  the 
country  in  which  his  father  was  domiciled 
at  the  time  of  the  father's  death. 

Illustration* 


Domicile  of 
origin  of  peraom 
o  f  legitimaio 
birth. 


At  the  time  of  the  birth  of  A,  his  father  was  domiciled  in  England. 
A's  domicile  of  origin  is  in  England,  whatever  may  be  the  country 
in  which  he  was  bom. 


Demieile  ^f 
origin  of  illegi- 
timate child. 

GoBtinuanoeof 
domicile  tf 
origin. 


8.  The  domicile  of  origin  of  an  illegiti- 
mate child  is  in  the  country  in  which, 
at  the  time  of  his  birth,  his  mother  was 
domiciled. 

9.  The  domicile  of  origin  prevails  until 
a  new  domicile  has  been  acquired. 

10.  A  man  acquires  a  new  domicile  by 
A(^ut8ition    taking  up  his  fixed  habitation  in  a  country 

ctnewdomicUe.    ^^^^^  j^*-^^^  ^^^^  ^^  j^.^  domicile  of  origin. 

Explanation, — A  man  is  not  to  be  considered  as 
having  taken  up  his  fixed  habitation  in  British  India 
merely  by  reason  of  his  residing  there  in  Her  Majesty's 
civil  or  military  service,  or  in  the  exercise  of  any  pro* 
fession  or  calling. 

Illustrations* 

{a, )  A,  whose  domicile  of  origin  is  in  England,  proceeds  to 
British  India,  where  he  settles  as  a  barrister  or  a  merchant,  intend- 
>ing  to  reside  there  during  the  remainder  of  his  life.  His  domicile  is 
now  in  British  India. 

(^.)  A,  whose  domicile  is  in  England,  goes  to  Austria,  and 
enters  the  Ao^riaa  service,  intending  to  remain  in  that  service.  A 
has  acquired  a  domicile  in  Austria. 
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r^  {c.)  A,  whose  domicile  of  origin  is  in  France,  comes  to  redde 
in  British  India  under  an  engagement  with  the  British  Indian 
Government  for  a  certain  number  of  years.  It  is  his  intention  to 
return  to  France  at  the  end  of  that  period.  He  does  not  acquire 
a  domicile  in  British  India. 

{d.)  A,  whose  domicile  is  in  England,  goes  to  reside  in  British 
India  for  the  purpose  of  winding  up  the  affairs  of  a  partnership  which 
has  been  dissolved,  and  with  the  intention  of  returning  to  England 
as  soon  as  that  purpose  is  accomplished,  He  does  not  by  such 
residence  acquire  a  domicile  in  British  India,  however  long  the 
residence  may  last 

{e. )  A,  having  gone  to  reside  in  British  India  under  the  cir- 
cumstances mentioned  in  the  last  preceding  illustration,  afterwards 
alters  his  intention,  and  takes  up  his  fixed  habitation  in  British 
India.     A  has  acquired  a  domicile  in  British  India. 

(/ )  A,  whose  domicile  is  in  the  French  Settlement  of  Chander- 
nagore,  is  compelled  by  political  events  to  take  refuge  in  Calcutta, 
and  resides  in  Calcutta  for  many  years  in  the  hope  of  such  politi- 
cal changes  as  may  enable  him  to  return  with  safety  to  Chander- 
hagore.  He  does  not  by  such  residence  acquire  a  domicile  in 
British  India. 

iff.)  A,  having  come  to  Calcutta  under  the  circumstances  stated 
in  the  last  preceding  illustration,  continues  to  reside  there  after 
such  political  changes  have  occurred  as  would  enable  him  to 
return  with  safety  to  Chandemagore,  and  he  intends  that  his 
residence  in  Calcutta  shall  be  permanent  A  has  acquired  a 
domicile  in  British  India. 

11.  Any  person  may  acquire  a  domicile  in  British 
■         .  ,       ,      India  by  makng  and  depositing  in  some 

Special  modfl  ^f^^^  j^  British  India  (to  be  fixed  by  the 
mi'?iu''^in  ^^  Government)  a  declaration  in  writ- 
British  India.  '"^  under  his  hand  of  his  desire  to  acquire 
such  domicile,  provided  that  he  shall  have 
been  resident  in  British  India  for  one  year  immediately 
preceding  the  time  of  his  making  such  declaration. 

12.  A  person  who  is  appointed  by  the  Government  of 

one  country  to  be  its  ambassador,  consul 
,  Domicile  not  or  other  representative  in  another  country, 
acquired  by  does  not  acquire  a  domicile  in  the  latter 
residence  aa  re-  country  by  reason  only  of  residing  there  in 
lor^oJ^rn-  pursuance  of  his  appointment ;  nor  does 
ment,  or  aspart  ^^V  o*^^*"  P^^^°  acquire  such  domicile  by 
of  his  family.  reason  only  of  residmg  with  him  as  part 
of  his  family  or  as  a  servant. 
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Continnance  of 
new  domicile. 


13.  A  new  domicile  continues  until  the 
former  domicile  has  been  resumed,  or 
another  has  been  acquired. 


'  14.  The  domicile  of  a  minor  follows  the  domicile  of 
-  Minor's  domi-  ^^®  parent  from  whom  he  derived  his 
ale.  domicile  of  origin. 

Exception, — The  domicile  of  a  minor  does  not  change 
with  that  of  his  parent,  if  the  minor  is  married  or  holds 
any  office  or  employment  in  the  service  of  Her  Majesty, 
or  has  set  up,  with  the  consent  of  the  parent,  in  any  dis- 
tinct business. 

Domicile  acquir-  15.  By  marriage  a  woman  acquires 
ed  by  woman  on  the  domicile  of  her  husband,  if  she  had 
marriage.  not  the  same  domicile  before. 

Wife's  domi-  16.  The  wife's  domicile  during  the 
die  daring  marriage  follows  the  domicile  of  her  hus- 
marriage.  band. 

Exception, — The  wife's  domicile  no  longer  follows  that 
of  her  husband  if  they  be  separated  by  the  sentence  of 
a  competent  Court,  or  if  the  husband  is  undergoing  a 
sentence  of  transportation. 

17.  Except  in  the  cases  above  provided 
for,  a  person  cannot  during  minority  ac- 
quire a  new  domicile. 


Minor's  acqm- 
sition  of  new 
domicile. 

Lnnatic's  ac- 
quisition of  new 
domicile. 

Succession  to 
moveable  pro- 
perty in  British 
India,  in  ab- 
sence of  proof 
of  domicile  ^se- 
where. 


18.  An  insane  person  cannot  acquire 
a  new  domicile  in  any  other  way  than 
by  his  domicile  following  the  domicile  of 
another  person. 

19.  If  a  man  dies  leaving  moveable 
.  property  in   British  India,  in  the  absence 

of  proof  of  any  domicile  elsewhere,  suc- 
cession to  the  property  is  regulated  by  the 
law  of  British  India. 
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PART  III. 

Of  Consanguinity. 


'lindred    or 
consanguinitj. 


21. 


20.  Kindred  or  consanguinity  is  the 
connexion  or  relation  of  persons  descend- 
ed from  the  same  stock  or  common  an^ 
cestor. 


Lineal  consan- 


Lineal  consanguinity  is  that  which  subsists  be- 
tween two  persons,  one  of  whom  is  des« 
cended  in  a  direct  line  from  the  other,  as 
between  a  man  and  his  father,  grandfather, 
and  g^eat-grandfather,  and  so  upwards  in  the  direct 
ascending  line  ;  or  between  a  man,  his  son,  grandson, 
^reat-grandson,  and  so  downwards  in  the  direct  descend*- 
ing  line. 

Every  generation  constitutes  a  degree,  either  ascend- 
ing or  descending. 

A  man's  father  is  related  to  him  in  the  first  degree,  and 
so  likewise  is  his  son  ;  his  grandfather  and  grandson  in 
the  second  degree  ;  his  great-grandfather  and  great- 
grandson  in  the  third. 

22.    Collateral  consanguinity  is  that  which  subsists 

-  ..       .  between  two  persons  who  are  descended 

aanOTSitt^^"    from  the  same   stock    or  ancestor,   but 

^^  ^'  neither  of  whom  is  descended  in  a  direct 

line  irom  the  other. 

For  the  purpose  of  ascertaining  in  what  degree  of 
kindred  any  collateral  relative  stands  to  a  person  de- 
ceased, it  is  proper  to  reckon  upwards  from  the  person 
deceased  to  the  common  stock,  and  then  downwards  to 
the  collateral  relative,  allowing  a  degree  for  each  person, 
both  ascending  ahd  descending. 

23.    For   the   purpose   of  succession, 

feraons  Held    ^Yxtre  is  no  distinction  between  those   who 

.ucceK  to  be    are  related  to  a  person  deceased  through 

similarly  relat-    ^^^  father  and  those  who  are  related  to 

ed  to  deceased.      ^^^  through  his  mother  ; 
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nor  between  those  who  ar«  related  to  him  by  the  full 
blood,  and  those  who  are  related  to  him  by  the  half 
blood  ; 

nor  between  those  who  were  actually  bom  in  his  life- 
time, and  those  who  at  the  date  of  his  death  were  only 
conceived  in  the  womb,  but  who  have  been  subsequently 
bom  alive. 

Mode  of  com-  24.  In  the  annexed  table  of  kindred 
pnting  degrees  the  degrees  are  computed  as  far  as  the 
of  kindred.  sixth,  and  are  marked  by  numeral  figures. 

The  person  whose  relatives  are  to  be  reckoned,  and 
his  cousin-geiTOan,  or  first  cousin,  are,  as  shown  in  the 
table,  related  in  the  fourth  degree ;  there  being  one 
degree  of  ascent  to  the  father,  and  another  to  the  common 
ancestor  the  grandfather  ;  and  from  him  one  of  descent 
to  the  uncle,  and  another  to  the  cousin-german  ;  making 
in  all  four  degrees. 

A  grandson  of  the  brother  and  a  son  of  the  uncle,  i.  *., 
a  great-nephew  and  a  cousin-german,  are  in  equal  degree, 
being  each  four  degrees  removed, 

A  grandson  of  a  cousin-german  is  in  the  same  degree 
as  the  grandson  of  a  great-uncle,  for  they  are  both  in  the 
uxth  de^^ree  of  kindred. 
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TABLE  OF  CONSANGUINITY. 


The  Person 

whose 

Relatives  are  to 

be  reckoned 


I 


Cousin 
German 


Second 
Cousin. 


\.^_\ 


Son 


Kephew 


Grandson 


Great 
Grandson 


Son  of  the 
Cousin 
German 

5 

Son  of  the 
Grandson 

Grandsonof 

the    Cousin 

German. 

4 

e 
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PART  IV. 

On  Intestacy. 
wtT  ^d^^        25.    A  man  is  considered  to  die  in- 
eonsidered    Restate  in  respect  of  alt  property  of  which 
to  have  died    he  has  not  made  a  testamentary  disposi* 
intestate.  tion  which  is  capable  of  taking  effect. 

Illustrations* 

(a. )  A  has  left  no  wUL  He  has  difid  intestatee'  in  respect  of  the 
whole  of  his  property. 

{b. )  A  has  left  a  will,  whereby  he  has  appointed  B  his  executor  ; 
but  the  will  contains  no  other  provisions.  A  has  died  intestate 
in  respect  of  the  distribution  of  his  property. 

{c. )  A  has  beqtieathed  his  whole  property  for  an  illegal  purpose. 
A  nas  died  intestate  in  respect  of  the  distribution  of  his  property. 

{d. )  A  has  bequeathed  1,000/  to  B  and  1..000/  to  the  eldest  son  of 
C,  and  has  made  no  other  bequest  ;  and  has  ched  leaving  the  sum 
of  2,000/  and  no  other  property.  C  died  before  A  without  living  ever 
had  a  son.  A  has  died  intestate  in  respect  of  the  distribution  of  1,000/. 

26.    Such  property  devolves  tipon  the  wife  or  husband, 
,    or  upon  those  who  are  of  the  kindred  of 
lleTolution  of    ^j,^  deceased,  in  the  order  and  according 
lofih  property.      ^^  ^j^^  ^j^^  j^^j^  presciibed. 

Explanation, — The  widow  is  not  entitled  to  the  pro* 
vision  hereby  made  for  her,  if  by  a  valid  contract  made 
before  her  marriage  she  has  been  excluded  from  her 
distributive  share  of  her  husband's  estate. 

tat«  has    left        27.  Where  the  intestate  has  left  a  ¥ridow9 

widow  and  li*  if  he  has  also  left  any  lineal  descendants, 

tt«al    desceiid-  ooe-thivd    of  his  property    shall    belong 

8»t8^  or  widow  to  his   widow,    and  the    remaining    two« 

and      kindrod  thirds  shall  ga  to  his  lineal  descendants, 

only,  or  widow  accordbg  to  the  rules  herein  contained, 
and  no  kindred. 

If  he  has  left  no  lineal  descendant,  but  has  left  persons 
who  are  of  kindred  to  him,  one-half  of  his  property  shall 
belong  to  his  widow,  and  the  other  half  shall  go  to  those 
who  are  of  kindred  to  him,  in  the  order  and  according  toi 
the  rules  herein  contained* 


d  by  Google 


4^4  THE  IMDIAN  SUCCESSION  ACT.     [SBCS.^*3fi 

If  he  has  left  none  who  are  of  Icindred  to  him,  the 
whole  of  his  properly  shall  belong  to  his  widow. 

.28.    Where  the  imestate  Ivas  left  no  widow,  his  propet- 

ty  shall  go  to  his  lineal  descendants  or  to 

Where  intes-    those  who  are  of  kincired  to  him,  not  beings 

tate^has  le.t  no     jij^^^j   descendanis,  according  to  the  rules 

where ^'he  *hM    ^^^^""^   combined  :   and  if  he  has  left  none 

Jeftino  kindred.     ^^^   are  of  kindred  Jto  him,  it  4xall  ^o  to 

ihe  Crown. 


PART  V. 

Of  the  distribution  or  an  Intestate's 
Property. 

{a)     Where  he  has  left  lineal  Descewdants. 

29.  The  rules  for  the  distribution  of  the  intestate's 
«  1  e  »'  property  (after  deducting  the  widow's 
5^1^'  °^  ^^^    share,   if  he  has  left  a  widow)  amongst 

flinbntioft.  2^|g  ^jj^g^j  desceiwiants  are  as  follows  : — 

30.  Where  the  intestate  has  left    surviving    him   a 

.  child  or  children,    but  no  more  remote 

t      h      4  fl    IJneal  descendant  through  a  deceased  child, 

'IhiWorchildren    ^v?,fTl^  shall  belong  to  his  surviving 

.jjjjjy  child,  if  there  be  only  one,  or  shall  be 

equally  divided  among  all  his  surviving 

children. 

31.  Where  the  intestate  has  not  left  surviving  hira 

any  child,   but  has  left  a  grandchild  or 

Where  intes-    grandchildren,   and  no  more  remote  des- 

**te.  ^^  1^^  ^J    cendant  through  a  deceased  grandchild,  the 

*^      ]  J'lj  property  shall  belong    to    his    surviving 

K^^'    P"^''';/^'^.*'i"^  beonlyo„e,orshaB 
^  ^  be  equally  divided  among  all  his  5iiryjymg 

grandchildren. 
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Illustrations, 

[a. )  A  has>  three  children,  and  no  more  ;  John,  Mary  and  Henry. 
They  all  die  before  the  faiiier,  J  >lmleaving,twO'Children,.Mai7  three, 
and  Henry  four.  Aficr wards  A  d^cs  mLe:>caie,  leaving  iiiose  nine 
grandchilJiert-  and  no  descendaju  of  any  deceased  grandchild. 
Each  of  his  gra^/idchiklren  shdil  Ila^ve  one-ninth. 

(b.)  But  if  Heni-y  has  died,  lea-ving  no  childr  then  the  whole  i» 
eqjially  divided  beiwecn  the  iiuesiaste's  five  grandchildren,  the 
duldren  of  Jolwv  a:id  Mary. 

(r.)  A  has  two  cliildren,  and  no  more  ;  John  and  Mary.  John 
dies  before  ais  father,  leaving  his  wife  pregnant.  I'hen  A  dies, 
leaving  Mary  sufvivirig  'lim,  and  in  due  lime  a  child  of  J  Dhn  is 
bom.  A's  proi>erty  is  to  be  equally  divided  between  Mary  and  such- 
posthumous  child. 

33.     In  like  manner  the  property  shall 
W^ere  mtes-    ^^^  the  surviving  lineal  descendants  who 
tat&has.e..oniy    ^^  nearest  in  degree    to   the   intestate, 
STldren     or    where  they  are  all  in  tl^e  degree  of  great- 
remoter    lineal    grandchildren  to    him,  or    are    all  in  a 
afcfl.  more  remote  degree. 


33.  If  the  intestate  has  left  lineal  descendant*  who- 
do  not  all  stand  in  the  same  degree  of 
■  Where  inies-  kindred  to  him,  and,  the  persof>3>  through 
tstele.iTe&iine-  whom  the  more  remote  are  descended 
ftl  descenaanfcs  from  him  are  dead,  the  property  shall  be 
not  all  in  same  divided  into  such  a  number  of  equal  shares 
degree  of  kin-  ^^  jj^y  correspond  with  the  number  of 
dredtohimand  ^^^  y^^^^  descendants  of  the  intestate 
wkJm  the^more  ^^^^<^  ^^^^^^  ^^^^  *^  ^*^^  nearest  degree  of 
TeAote  deacend  kindred  to  him  at  his  decease,  or,  having 
are  dead.  httxi  of  the  like  degree  of  kindred  to  him, 

died  before  him,  leaving  lineal  descend^ 
ants  who  survived  him  ;  and 

one  of  such  shares  shall  be  allotted  to  each  of  the 
lineal  descendants  who  stood  in  the  nearest  degree  of 
kindred  to  the  intestate  at  his  decease  ;  and 

one  of  such  shares  shall  be  allotted  in  respect  of  each 
of  such  deceased  lineal  decendants  ;  and 

the  share  allotted  in  respect  of  each  of  such,  deceased 
Hneal  descendants  shall  belong  to  his  surviving  child  or 
children  or  more  remote  lineal  4escendants,  as  the  case 
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may  be  ;  such  surviving  child  or  children  or  more  remote 
lineal  descendants  always  taking  the  share  which  his  or 
their  parent  or  parents  would  have  been  entitled  to  res- 
pectively if  such  parent  or  parents  had  survived  the 
intestate. 

Illustrations* 

{a.)  A  had  three  children,  John,  Mary,  and  Henry;  John  died. 
leaving  four  children,  and  Mary  died,  leaving  one,  and  Henry  alone 
:iurvived  the  £sither.  On  the  death  of  A  intestate,  one'third  is 
allotted  to  Henry,  one  third  to  John's  four  children,  and  theremaia- 
iag  third  to  Mary's  one  child. 

{b.)  A  left  no  child,  but  left  eight  grandchildren,  and  two 
children  of  a  deceased  grandchild.  The  property  is  divided  into 
nine  parts,  one  of  which  is  allotted  to  each  grandchild ;  and  the 
remaining  one-ninth  is  equally  divided  between  the  two  great- 
grandchildren. 

{e,)  A  has  three  children,  John,  Maiy,  and  Henry.  John  dies 
leaving  four  children,  and  one  of  Johp's  children  dies  leaving 
two  children.  Mary  dies  leaving  one  child.  A  afterwards  dies 
intestate.  One-third  of  his  property  is  allotted  to  Henry  ;  one-third 
to  Mary's  child ;  and  one-third  is  divided  into  four  parts,  one  of 
which  is  allotted  to  each  of  John's  three  surviving  children,  and  the 
remaining  part  is  equally  divided  between  John's  two  grandchildren. 

(b)  Where  the  Intestate  has  left  no  lineal 

Descendants, 

«  ,.  34.  Where  an  intestate  has  left  no  lineal 

Bnles  ot  di8-  descendants,  the  rules  for  the  distribution 

SStn  °(,J>i^    property    (after      deducting    the 

lift;  no    lineal  widow's  share,  if  he  has  left  a  widow)  are 

ifseendants.  as  follows:— 
,^f«i?*«*"        35-  If  the  intestate's  father  be  living,  he 

iJ^n  ^^^^^  succeed  to  the  property. 

36.  If  the  intestate's  father  is  dead,  but 

"Wliere  inte»-    the  intestate's  mother  is  living,  and  there 

******  V  l^^y    ^^^  also  brothers  or  sisters  of  the  intestate 

Siws  and  ^s-    ^^^^ased  brother  or  siifeter,  the  mother  and 
ton  liTing.     "    ^^^^  living  brother  or  sister  shall  succeed 
to  the  property  in  equal  shares. 
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Illustration, 

A  dies  intestate,  survived  by  his  mother  and  two  brothers  of 
the  foil  blood,  John  and  Henry,  and  a  sister  Mary,  who  is  the 
daug^hter  of  his  mothier,  but  not  of  his  £a,ther.  The  mother  takes 
one-fourth,  each  brother  takes  one-fourth,  and  Mary,  the  sister  of 
half  blood,  takes  one-fourth. 

37.  If  the  intestate's  father  is  dead,  but  the  intestate's 

mother  is  living,  and  if  any  brother  or 

Weere  intes-    sister,  and  the  child  or  children  of  any 

tate'8  father    brother  or  sister  who  may  have  died  in  the 

dead   and   his    intestate's  lifetime  are  also  living,  then 

mother,  a  bro-    the  mother  and  each  living  brother  or  sis- 

d  cMld  f  ^^'*'  ^"^  *^*  ^*^*"^  ^^*^^  °'  children  of 
an T  dewMwi  ^^^^  deceased  brother  or  sister,  shall  be 
brotter  or  sia-  entitled  to  the  property  in  equal  shares, 
ter,  livine.  such  children  (if  more  than  one)  taking 

in  equal  shares  only  the  shares  which 
their  respective  parents  would  have  taken  if  living  at 
the  intestate's  death. 

Illustration^ 

A,  the  intestate,  leaves  his  mother,  his  brothers  John  and  Henry, 
and  also  one  child  of  a  deceased  sister  Mary,  and  two  children  of 
George,  a  deceased  brother  of  the  half  blood,  who  was  the  son  of 
his  father  but  not  of  his  mother.  The  mother  takes  one-fifth, 
John  and  Henry  each  take  one-fifth,  the  child  of  Mary  takes  one- 
fifth,  and  the  two  children  of  George  divide  the  remaining  one-fifth 
•qually  between  them. 

38.  If  the  intestate's  father  is  dead,  but  the  intestate's 
,^      .  mother  is  living,  and  the   brothers  and 

.  rr*?  l\^'  sisters  are  all  dead,  but  all  or  any  of 
dSd^  Md  Mi  ^^^^  ^^^®  ^^^^  children  who  survived  the 
mother  and  i'^testate,  the  mother  and  the  child  or 
thiWren  of  any  children  of  each  deceased  brother  or  sis- 
deceased  brother  ter  shall  be  entitled  to  the  property  in 
•roBter  living,  equal  shares,  such  children  (if  more  than 
one)  taking  in  equal  shares  only  the 
shares  which  their  respective  parents  would  have  taken 
if  living  at  the  intestate's  death. 

Illustration, 

A,  the  intestate,  leaves  no  brother  or  sister,  but  leaves  his  mother 
and  one  child  of  a  deceased  sister  Mary,  and  two  children  of  a 
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deceased  brother  George.  The  mother  takes  one-third,  the  child  of 
Mary  takes  one-ihirU,  and  ihe  children  of  Gwrge  divide  the  re- 
maining one-third  equally  between  liiein. 

Where  inJies-  39.  If  the  intestate's  father  is  dead, 
tate's  father  but  the  intestate's  mother  is  living,  and 
dead,  but  his  t|jere  is  neither  brother  nor  sisler,  nor 
mother  Uvmg  child  of  any  brother  or  sister  of  the  in- 
^r  sUtrnoJ  testate,  the  property  shall  belong  to  the 
nephew.  mother. 

40.  Where  the  intestate  has  left  neither  lineal  des- 
Where  intea-  cendant  nor  fiither  nor  mother,  the  pro- 
tate  has  left  perty  is  divided  equally  between  his 
neither  lineal  brothers  and  sisters  and  the  child  or 
desceniant  nor  children  of  such  of  them  as  may  have 
father  nor  mo-  died  before  him,  such  children  (if  more 
tlier.  than  one)  taking  in  equal  shares  only  the 

shares  which  their  respective  parents  would  have  taken  if 
living  at  the  intestate's  death. 

Where  intes-  41.  If  the  intestate  left  neither  lineal 
tate  has  left  descendant,  nor  parent,  nor  brother,  nor 
neither  lineal  sister,  his  property  shall  be  divided  equal- 
descendant,  nor  ly  among  those  of  his  relatives  who  are 
parent,  nor  hro-  j^  ^  nearest  degree  of  kindred  to  him. 
ther  nor  sister.  ** 

Illustrations, 

{a. )  A,  the  intestate,  has  left  a  grandfather  and  a  grandmother^ 
and  no  other  relative  standing  in  tLe  same  or  a  nearer  degree  of 
kindred  to  him.  They,  being  in  the  second  dejree,  will  be  entitled 
to  the  property  in  equal  shares,  exclusive  of  any  uncle  or  aunt  of 
the  intestate,  uncles  and  aunts   being  only  in  the  third  degree. 

{b.)  A,  the  intestate,  has  left  a  great-grandfather,  or  great^grand- 
mother,  and  uncles  and  aunts,  and  no  other  relative  standing  in 
the  same  or  a  nearer  degree  of  kindred  to  him.  All  of  these  bon^ 
in-  the  third  degree  shall  take  equal  shares. 

{c. )  A,  the  intestate,  left  a  great-grandfather,  an  uncle,  and  a 
nephew,  but  no  relative  standing .  in  a  nearer  degree  of  kindred 
to  him*  AU  of  these  being  in  the  third  degree  shall  take  equsd 
shares. 

{d.)  Ten  children  of  one  brother  or  sister  of  the  intestate,  and 
one  child  of  another  brother  or  sister  of  the  intestate,  constitute  the 
class  of  relatives  of  the  nearest  degree  of  kindred  to  him.  They 
shall  each  take  one-eleventh  of  the  property 
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42.    Where  a  distributive  share  in  the  property  of  a 
m.ij     I    J      person   who  has   died   intestate  shall  be 
va^clmeBbnot     claimed  by  a  child,  or  any   descendant   of 
broTiglit  into     ^  ^*"^^'  °^  ^"^^^  person,  no  money  or  other 
hotchpot.  pi operty  which    the   intestate  may   during 

his  life  have  paid,  given,  or  settled  to,  or 
for  the  advancement  of  the  child  by  whom  or  by  whose 
descendant  the  claim  is  made,  shall  be  taken  into  ac- 
count in  estimating  such  distributive  share. 


PART  VI. 

On  the  Effect  of  Marriage  and  Marriage 
settlements  on  property. 

43.    The  husband   surviving  his  wife  has  the  same 
Bights  of  wi-    J^'g^.ts  in  respect  of  her  property,  if  she 
dower  and  wl-    ^^^  intestate,  as  the  widow  has  in  respect 
dow  respective-    of  her  husband's  property,   if  he  die  in- 
ly, testate. 

,44.  If  a  person  whose  domicile  is  not  in  British  India 
marries  in  British  India  a  person  whose 
.  Efeotof  mar-  domicile  is  in  British  India,  neither  party 
^r^ndom'^cu-  ^^^^'^^  ^V  ^^^  marriage  any  rights  in 
S  and  one^not  ""^^P^"^^  ""^.^""y  property  of  the  other  party 
domiciled  i  n  "®^  ccmpiised  m  a  settlement  made  pre- 
British  India.  vious  to  the  marriage,  which  he  or  she 
would  not  acquire  thereby  if  both  were 
domiciled  in  British  India  at  the  time  of  the  marriage. 

45.    The  property  of  a  minor  may  be  settled  in  conr 

^   tcmplation  of  marriage,  provided  the  set- 

•  Settlement  of   tlement  be  made  by  the  minor  with  the 

^*ii  wntSr    approbation  of  the  minor's  father,  or,  if  he 

tionofmairiage"    \^^^^^  ^^  ""^^fP^  ^^^   British    India, 
^      with  the  approbation  of  the  High  Court. 
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PART  VII  * 

Of  Wills  and  Codicils. 

Persons  capa-  46.  Every  person  of  sound  mind  and 
ble  of  making  not  a  minor  may  dispose  of  his  property 
wills.  by  will. 

Explanation  I. — A  married  woman  may  dispose  by  will 
of  any  property  which  she  could  alienate  by  her  own  act 
during  her  life. 

Explanation  2. — Persons  who  are  deaf,  or  dumb,  or 
blind  are  not  thereby  incapacitated  for  making  a  will  if 
they  are  able  to  know  what  they  do  by  it. 

Explanation  3. — One  who  is  ordinarily  insane  may 
make  a  will  during  an  interval  in  which  he  is  of  sound 
mind. 

Explanation  4. — No  person  can  make  a  will  while  he  is 
in  such  a  state  of  mind,  whether  arising  from  drunken- 
ness, or  from  illness,  or  from  any  other  cause,  that  he 
does  not  know  what  he  is  doing. 

Illustrations. 

{a.)  A  can  perceive  what  is  going  on  in  his  immediate  neigh- 
bourhood, and  can  answer  familiar  questions,  but  has  not  a 
competent  understanding  as  to  the  nature  of  his  property,  or 
the  persons  who  are  of  kindred  to  him,  or  in  whose  favour  it 
would  be  proper  that  he  should  make  his  will.  A  cannot  make  a 
valid  will. 

(b. )  A  executes  an  iastrument  puiporting  to  be  his  will,  but  he 
does  not  understand  the  nature  of  the  instrument  nor  the  effect  of 
its  provisions.    This  instrument  is  not  a  valid  will. 

{£.)  A  being  very  feeble  and  debiliuted,  but  capable  of  exercis- 
ing a  judgment  as  to  the  proper  mode  of  disposing  of  his  property, 
Hkakes  a  wilL    This  is  a  valkl  wilL 

47.    A  father,  whatever  his  age  may  be, 
TertMientary    j^^^y  ^^y  ^j  jj  appoint  a  guardian  or  guardians 
•^^    '  for  his  child  during  minority. 

*  Of  this  part,  sections  46,  48  and  49  extend  to  the  wills  of 
Hindus,  Jainas,  Sikhs  and  Bhuddhists  in  the  Lower  Provinces  and 
iM  towns  of  Madras  and  Bombay,  Act  No.  XXI  of  1870. 
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wii   1^  .    J        48.    A  will   or  any  part  of  a  will,  the 

WiU  obtained    making  of  which  has  been  caused  by  fraud 

•wn^r  inrwr-    ^^  coercion,   or  by  such  importunity  as 

^amtj,  "    ^^kcs  away  the  free  agency  of  the  testator, 

is  void. 

Illustrations. 

{a. )  A  lials^y  and  knowingly  represents  to  the  testator  that  the 
testator's  only  child  is  dead,  or  that  he  has  done  some  undutiful 
act,  and  thereby  induces  the  testator  to  make  a  will  in  his,  A's, 
favour  ;  such  will  has  been  obtained  by  fraud,  and  is  invalid. 

{d. )  A  by  fraud  and  deception  prevails  upon  the  testator  to 
bequeath  a  legacy  to  him.    The  bequest  is  void. 

{c. )  A,  being  a  prisoner  by  lawful  authority,  makes  his  will. 
The  will  is  not  invalid  by  reason  of  the  imprisonment 

{d. )  A  threatens  to  shoot  B,  or  to  burn  his  house,  or  to  cause  him 
to  be  arrested  on  a  criminal  charge,  unless  he  makes  a  bequest  in 
favour  of  C.  B  in  consequence  makes  a  bequest  in  favour  of  C.  The 
bequest  is  void,  th«  making  of  it  having  been  caused  by  coercion. 

(e. )  A  being  of  sufficient  intellect,  if  undisturbed  by  the  influence 
•f  others,  to  make  a  will,  yet  being  so  much  under  the  control  of 
B  that  he  is  not  a  free  agent,  makes  a  will  dictated  by  B.  It  appears 
that  he  would  not  have  executed  the  will  but  for  fear  of  B.  Th« 
will  is  injialid. 

{/. )  Ay  being  in  so  feeble  a  state  of  health  as  to  be  unable  to 
Msist  importunity,  is  pressed  by  B  to  make  a  will  of  a  certain 
purport,  and  does  so  merely  to  purchase  peace,  and  in  submission 
to  B.     The  will  is  invalid. 

(^.)  A  being  in  such  a  state  of  health  as  to  be  capable  of 
exercising  his  own  judgment  and  volition,  B  uses  urgent  interces- 
sion and  persuasion  with  him  to  induce  him  to  make  a  will  of  a 
certain  purport.  A,  in  consequence  of  the  intercession  and  persua- 
sion, but  .in  the  free  exercise  of  his  judgment  and  volition,  makes 
his  will  in  the  manner  recommended  by  B.  The  will  is  not  render- 
ed invalid  by  the  intercession  and  persuasion  of  B. 

{M. )  A  with  a  view  to  obtaining  a  legacy  from  B,  pays  him 
attention  and  flatters  him,  and  thereby  produces  in  him  a  capricious 
partiality  to  A.  B,  in  consequence  of  such  attention  and  flattery, 
makes  his  will,  by  which  he  leaves  a  legacy  to  A.  The  bequest  is 
act  rendered  invalid  by  the  attention  and  flattery  of  A. 

49.  A  will  is  liable  to  be  revoked  or  altered  by  the 
Will  may  be  re-  maker  of  it  at  any  time  when  he  is  com- 
wkedpr^tered-     petent  to  dispose  of  his  property  by  wilL 
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PART  VI 1 1. 

Of  the  Execution  of  unprivileged  Wills. 

50.  Every  testator,  not  being  a  soldier  employed  in 
E  xec  u  t  ion    ^"  expedition,  or  engaged  in  actual  warfare,. 

of  unpriTileged    or  a  mariner  at  sea,  must  execute  his  will 
wills.  according  to  the  following  rules  ; — 

First, — The  testator  shall  sign  or  shall  affix  his  mark 
to  the  will,  or  it  shall  be  signed  by  some  other  person  in 
his  presence  and  by  his  direction. 

Second, — The  signature  or  mark  of  the  testator,  or 
the  signature  of  the  person  signing  for  him,  shall  be  so 
placed  that  it  shall  appear  that  it  was  intended  thereby 
to  give  effect  to  the  writing  as  a  will. 

Third,— 'Tht  will  shall  be  attested  by  two  or  more 
witnesses,  each  of  whom  must  have  seen  the  testator 
sign  or  affix  his  mark  to  the  will,  or  have  seen  some 
other  person  sign  the  will  in  the  presence  and  by  the 
direction  of  the  testator,  or  have  received  from  the 
testator  a  personal  acknowledgment  of  his  signature  or 
mark,  or  of  the  signature  of  such  other  person  ;  and 
each  of  the  witnesses  must  sign  the  will  in  the  presence 
of  the  testator,  but  it  shall  not  be  necessary  that  more 
than  one  witness  be  present  at  the  same  time,  and  no 
particular  form  of  attestation  shall  be  necessary. 

51.  If  a  testator,  in  a  will  or  codicil  duly  attested, 

refers  to  any  other  document  then  actually 
Incorporation    written,  as  expressing  any  part  of  his  in- 
rf  papers  by  re-    t^^tions,    such   document    shall   be   con- 
ference, sidered  as  forming  a  part  of  the  will  or 
codicil  in  which  it  is  referred  to. 


PART  IX. 
Of  privileged  Wills. 

52.    Any  soldier  being  employed  in  an   expedition,    or 

engaged  in  actual  warfare,  or  any  mariner 

Privileged  will.    ^^^^„  ^t  sea,  may,  if  he  has  completed  the 

age  of  eighteen  years,  dispose  of  his  property  by  a  wil 
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made  as  is  mentioned  in   the  fi&>'-third  section.    Sach 
wills  are  called  privileged  wills. 


Illustrations. 

(a. )  A,  the  surgieon  of  a  regiment,  is  actually  employed  in  a9 
expedition.  He  is  a  soldier  actually  employed  in  an  expedition, 
4Lnd  can  make  a  privileged  will. 

{d.)  A  is  at  sea  in  a  merchant-ship,  of  which  he  is  the  parser. 
He  is  a  mariner,  and  being  at  sea  can  make  a  privileged  will.  ' 

{c)  A,  a  soldier  serving  in  the  field  against  insurgents,  is  a 
soldier  engaged  in  actual  warfare,  and  as  such  can  make  a  pri- 
vileged will. 

(d. )  A,  a  mariner  of  a  ship  in  the  course  of  a  voyage,  is  tem- 
porarily on  shore  while  she  is  lying  in  harbour.  He  is,  in  the 
sense  of  the  words  used  in  this  clause,  a  mariner  at  sea,  and  can 
make  a  privileged  wilL 

{e.)  A,  an  admiral  who  commands  a  naral  force,  but  who  lives 
on  shore,  and  only  occasionally  goes  on  board  his  ship,  is  not 
considered  as  at  sea,  and  cannot  msJ&e  a  privileged  will. 

J/.)  A,  a  mariner  serving  on  a  military  expedition,  but  not 
being  at  sea,  is  considered  as  a  soldier,  and  can  make  a  privileged 
will. 

.  Mode  of  mak- 
ing, and  rules        53.     Privileged  wills  may  be  in  writing, 
for    executing,    or  may  be  made  by  word  of  mouth, 
privileged  wilh. 

The  execution  of  them  shall  be  governed  by  the  follow- 
ing rules : — 

First. — The  will  may  be  written  wholly  by  the  testator, 
with  his  own  hand.  In  such  case  it  need  not  be  signed 
nor  attested. 

Second. — It  may  be  written  wholly  or  in  part  by  another 
person,  and  signed  by  the  testator.  In  such  case  it 
need  not  be  attested. 

Third. — If  the  instrument  purporting  to  be  a  will  is 
written  wholly  oi:  in  part  by  another  person,  iand  is  not 
signed  by  the  testator,  it  shall  be  considered  to  be  his 
will,  if  it  be  shqwn  that  it  was  written  by  the  testator's 
directions,  or  that  he  recognized  it  as  his  will. 
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If  it  appear  on  the  face  of  the  instrument,  that  the  exe- 
cution of  it  in  the  manner  intended  by  him  was  not 
completed,  the  instrument  shall  not  by  reason  of  that 
circumstance  be  invalid,  provided  that  his  non-execution 
of  it  can  be  reasonably  ascribed  to  some  cause  other  than 
the  abandonment  of  the  testamentary  intentions  express- 
ed in  the  instrument. 

Fourth, — If  the  soldier  or  mariner  shall  have  written 
instructions  for  the  preparation  of  his  will,  but  shall  have 
died  before  it  could  be  prepared  and  executed,  such  in 
structions  shall  be  considered  to  constitute  his  will. 

Fifth, — If  the  soldier  or  mariner  shall,  in  the  presence 
of  two  witnesses,  have  given  verbal  instructions  for  the 
preparation  of  his  will,  and  they  shall  have  been  reduced 
into  writing  in  his  lifetime,  but  he  shall  have  died  before 
the  instument  could  be  prepared  and  executed,  sucb 
instructions  shall  be  considered  to  constitute  his  will» 
although  they  may  not  have  been  reduced  into  writing  in 
his  presence,  nor  read  over  to  him. 

Sixth, — Such  soldier  or  mariner  as  aforesaid  may  make 
a  will  by  word  of  mouth  by  declaring  his  intentions 
before  two  witnesses  present  at  the  same  time. 

Seventh.~^A  will  made  by  word  of  nu)uth  shall  be  null 
at  the  expiration  of  one  month  after  the  testator  shall 
have  ceased  to  be  entitled  to  make  a  privileged  wilL 

PART  X, 
Of  the  Attestation,  Revocation,  Alteration 

AND  Revival  of  Wills. 

54.    A  will  shall  not  be  considered  as  insufficiently  at* 

•ff    tested  by  reason  of  any  benefit  thereby 

Effeot  of  gift    given,  either  by  way  of  bequest  or  by  way 

witnew    ^  of  appointment,  to  any  person  attesting  it» 

or  to  his  or  her  wife  or  husband  : 

but  the  bequest  or  appointment  shall  be  void  so  far  as 
concerns  the  person  so  attesting,  or  the  wife  or  husband 
of  such  person,  or  any  person  claiming  under  either  oC 
them. 


d  by  Google 


SECS.  54-57.]     THE  INDIAN  SUCCESSION  ACT.  415 

Explanation, — A  legatee  under  a  will  does  not  lose  his 
legacy  by  attesting  a  codicil  which  confirms  the  will 

.55'    No  person,  by  reason  of  interest 

witnesB   not    \^^  q^  of  his  being  an  executor  oi,  a  will, 

duquanaed  by    is  disqualified  as  a  witness  to  prove  the 

SiS'^'Stor      execution  of  the  will    or  to   prove  the 

®  validity  or  invalidity  thereof.* 

56.  Every  will  shall  be  revoked  by  the  marriage  of 

the  maker,  except  a  will  made  in  exercise 
wi?Mbvtert  toi^B  °^  ^  power  of  appointment,  when  the 
mamaire  property  over  which  the  power  of  appoint- 

^  '  ment  is  exercised  would  not,  in  default 

of  such   appointment,    pass  to  his  or  her  executor  or 
administrator,  or  to  the  person  entitled  in  case  of  intestacy. 

Explnation, — Where  a  man  is  invested  with  power 
Power  of  ap-    *^  determine  the  disposition  of  property 
pointment   de-    of  which  he  is  not  the  owner,  he  is  said 
fined.  to  have  power  to  appoint  such  property. 

57.  No  unprivileged  will  or  codicil,  nor  any  part  there- 

of,  shall  be  revoked  otherwise  than  by 
of  unorMei^  marriage,  or  by  another  will  or  codicil,  or 
willor  codicU       ^^  ^^™®  writing  declaring  an  intention  to 

revoke  the  same,  and  executed  in  the 
manner  in  which  an  unprivileged  will  is  hereinbefore 
required  to  be  executed,  or  by  the  burning,  tearing,  or 
otherwise  destroying  the  same  by  the  testator,  or  by 
some  person  in  his  presence  and  by  his  direction,  with 
the  intention  of  revoking  the  same. 

Illustrations, 

(a.)  A  has  made  an  unprivfleged  wilL  Afterwards  A  makes 
another  unprivileged  will  which  purparts  to  revoke  the  first  This 
is  a  revocation. 


*  This  section  and  sections  57  to  60  (both  inclusive)  extend  to 
the  wills  of  Hindus.  &c.,  in  the  Lower  Provinces  and  in  the  towns 
of  Madras  and  Bombay.  Act  No.  XXI  of  1870. 
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(3.)  A  has  made  an  unprivileged  will.  Aflerwards,  A  being 
entitled  to  make  a  privileged  will,  makes  a  privileged  will,  which 
purports  to  revoke  his  unprivileged  will.     This  is  a  revocation. 

58.  No  obliteration,  interlineation,  or  other  alteration 
Effect   of  ob-    ni2ide  in  any  unprivileged  will  after  the 

literation,  in-  execution  thereof  shall  have  any  effect, 
terlineafcion,  or  except  so  far  as  the  words  or  meaning  of 
alteration  in nn-  the  will  shall  have  been  thereby  rendered 
privileged  will,  illegible  or  undiscernible,  unless  such  alter- 
ation shall  be  executed  in  like  manner  as  hereinbefore 
is  required  for  the  execution  of  the  will  ;  save  that  the 
will,  as  so  altered,  shall  be  deemed  to  be  duly  executed 
if  the  signature  of  the  testator  and  the  subscription  of 
the  witnesses  be  made  in  the  margin  or  on  some  other 
part  of  the  will  opposite  or  near  to  such  alteration,  or 
at  the  foot  or  end  of  or  opposite  to  a  memorandum 
referring  to  such  alteration,  and  written  at  the  end  or 
some  other  part  of  the  will. 

59.  A  privileged  will   or  codicil  may  be  revoked  by 

the   testator,   by  an   unprivileged  will  or 

Revocation  0     codicil,  or  by  any  act  expressing  an  inten- 

or  wdidl  ^^°"  ^^  revoke   it,  and  accompanied  with 

such  formalities  as  would  be  sufficient  to 
give  validity  to  a  privile^^ed  will,  or  by  the  burning, 
tearing,  or  otherwise  destroying  the  same  by  the  testator, 
or  by  some  person  in  his  presence  and  by  his  direction^ 
with  the  intention  of  revoking  the  same. 

Explanation. — In  order  to  the  revocation  of  a  pri- 
vileged will  or  codicil  by  an  act  accompanied  with  such 
formalities  as  would  be  sufficient  to  give  validity  to  A. 
privileged  will,  it  is  not  necessary  that  the  testator  should 
at  the  time  of  doing  that  act  be  in  a  situation  which 
entitles  him  to  make  a  privileged  will. 

^     60.     No  unprivileged  will  or  codicil,  nor  any  part  there- 

_    .    -   -  of,  which  shall  be  in  any  manner  revoked. 

Kevivalofim.    ^^ieM  be  revived   otherwise  than   by   the 

privileged  will,     j-e-execution   thereof,  or  by  a  codicil  cxe- 

^  cuted  in  manner  hei-einbefore  required,  and  showing   an 

intention  to  revive. the  same  ; 
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and  when  any  will  or  codicil  which  shall  be  partly 

revoked,  and  afterwards  wholly  revoked. 

Extent    shall  be  revived,  such  revival  shall  not 

•f  rtvival    of    extend  to  so  much  thereof  as  shall  have 

wtly 'revoked    ^^^  revoked  before  the  revocation  of  the 

2d  afterwardB    ^^^^^  thereof  unless  an  intention  to  the 

irbollr  Invoked,    t'ontrary  shall  be  shown  by  the  will  or 

codicil 


PART  XI.  * 

Of  the  Construction  of  Wills. 

61.  It  is  not  necessary  that  any  technical  words  or 

terms  of  art  shall  be  used  in  a  will,  but 
Wording  of    only  that  the  wording  shall  be  such  that 
liill.  the  intentions  of  the  testator  can  be  known 

therefrom. 

62.  For  the  purpose  of  determining  questions  as  to 

what  person  or  what  property  is  denoted 
Enquiries   to    ty  any  words  used  in  a  will,  a  Court  must 
determine  quea      inquire  into  every  material  fact  relating  to 
tions  as  to  object    ^^le   persons  who  claim  to  be  interested 
^  ^^  under  such  will,  the   property    which    is 

claimed  as  the  subject  of  disposition,  the 
cfrcumstances  of  the  testator  and  of  his  family,  and  iqto 
every  fact  a  knowledge  of  which  may  conduce  to  the 
right  application  of  the  words  which  the  testator  has 
used. 

Illustrations, 

i^a.)    A,  by  his  will,  bequeaths  1,000  rupees  to  his  eldest  son.f  or 
to  his  youngest  grandchild,  or  to  his  cousin  Mary.    A  Court  may  ' 
make  inquiry  in  order  to  ascertain  to  what  person  the  deschpdon  . 
in  the  will  applies. 

{6,)  A,  by  his  will,  leaves  to  B  *•  his  estate  called  Black  Acre.*' 
It  may  be  necessary  to  take  evidence  in  order  to  ascertain  what  is 

*  Of  this  Part,  sections  61  to  77  (both  inclusive),  apply  to  the 
wills  of  Hindus,  &c. ,  in  the  Lower  Provinces  and  in  the  towns 
of  Madras  and  Bombay.  Act  No.  XXI  of  1870. 

t  See  Act  No.  XXI  of  1870,  sec.  6. 
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the  subject-matter  of  the  bequest ;  that  is  to  say,   what  estate  of 
the  testator's  is  called  Black  Acre. 

{c.)  A,  by  his  will,  leaves  to  B  "  the  estate  which  he  pturchased 
of  C."  It  may  be  necessary  to  take  evidence  in  order  to  ascertain 
what  estate  the  testator  purchased  of  C. 

.63.    Where  the  words  used  in  the  will  to  designate  or 
/!.   '  '  describe  a  legatee,  or  a  class  of  legatees,  . 

mMM^^^f  ^'  sufficiently  show  what  is  meant,  an  error 
Sobie!^  in  the  name  or  description  shall  not  pre- 

^    '  vent  the  legacy  from  taking  effect. 

A  mistake  in  the  name  of  a  legatee  may  be  corrected 
by  a  description  of.  him,  and  a  mistake  in  the  description 
of  a  legatee  may  be  corrected  by  the  name. 

Illustrations, 

{a.)  A  beqneaths  a  legacy  "to  Thomas,  the'second  son  *  of 
his  brother  John."  The  testator  has  an  only  brother,  named  John, 
who  has  no  son  named  Thomas,  but  has  a  second  son  whose  name 
is  William.    William  shall  have  the  legacy. 

{d.)  A  bequeaths  a  legacy  "to  Thomas,  the  second  son  of  his 
brother  John."  The  testator  has  an  only  brother  named  John, 
whose  first  son  is  named  Thomas,  and  whose  second  son  is  named 
William.    Thomas  shall  have  the  legacy. 

{c.)  The  testator  bequeaths  his  property  "  to  A  and  B,  the 
legitimate  children*  of  C  "  C  has  no  legitimate  child,  but  has  two 
illegitimate  children,  A  and  B.  The  bequest  to  A  and  B  takes 
effect,  although  they  are  illegitimate. 

id. )  The  testator  gives  his  residuary  estate  to  be  divided  among 
"his  seven  children, "*and  proceeding  to  enumera.te  them,  mentions 
six  names  only.  This  omission  shall  not  prevent  the  seventh  chikl 
from  taking  a  share  with  the  others. 

'{e.)  The  testator  having  sue  grandchildren,*  makes  a  beqaest  to 
"his  six  grandchildren,"  and  proceeding  to  mention  them  by  their 
Ohristian  namesi  mentions  one  twice  over,  omitting  another  alto* 
gether.  The  one  whose  name  is  not  mentioned  shall  take  a  share 
with  the  others. 

'  {/.}•  The  testator  bequeaths  "1,000  rupees  to  each  of  the  three 
children*of  A."  At  the  date  of  the  will  A  has  four  children.  Each 
of  these  four  children  shall,  if  he  survives  the  testator,  receiye  a 
1  egacy  of  1,000  rupees. 

♦  Sec  Act  No.  XXI  of  1870,  sec  6, 
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64.    Where  any  word  material  to  the 
^  ^         ^u^l     expression     of    the    meaning    has 
miq^  be    sup-    1^^^^^  omitted,  it  may  be  supplied  by  the 
^     ' .  context 

Illvstration, 

The  testator  gives  a  legacy  of  "five  hundred  "  to  bis  daughter  A, 
and  a  legacy  of  "five  hundred  rupees"  to  his  daughter  R  A  shall 
take  a  legacy  of  five  hundred  rupees. 

T?  '.^'        «p       ^>*     ^^  ^^®  thing  which  the  testator  in- 
Bejection    of    tended    to  bequeath  can  be    sufficiently 
Mroneous  parti-    identified  from  the  description  <A  it  given 
c  r  i  p  t  i  0  n  0  f    ^'^  the  will,  but  some  parts  of  the  descnp- 
subiwt.  ^^^^  ^^  ^^*  ^PPly>  such  parts  of  the  descrip- 

tion shall  be  rejected  as  erroneous,  and 
the  bequest  shall  take  effect. 

Illiiistrations^ 

(a.)  A  bequeaths  to  B  "his  marsh-lands  lying  In  L,  and  in  the 
occupation  of  X."  The  testator  had  n»arsh-lands  lying  inL,  but 
had  no  marsh-lands  in  the  occupation  of  X.  The  words  "in  the 
occupation  of  X"  shaU  be  rejected  as  erroneous,  and  the  marsh- 
lands of  the  testator  lying  in  L  shall  pass  by  the  bequest. 

(b,)  The  testator  bequeaths  to  A  "his  zamindari  of  Rampur." 
He  had  an  estate  at  Rsunpur,  bat  it  was  a  taluq  and  not  a 
zamindari    The  taluq  passes  by  thds  bequest. 

66.  If  the  will  mentions  several  circumstances  as 
descriptive  of  the  thing  which  the  testatbr 
,/l?®^.P*^,^  intends  to  bequeath,  and  there  is  any 
Wr^TcSS  P^^P^^rty  of  hfs  in  respect  of  which  all 
as  erroneous.  those  circumstances  exist,  the  bequest 
shall  be  considered  as  limited  to  such  pro- 
perty, and  it  shall  not  be  lawful  to  reject  any  part  of  the 
description  as  erroneous,  because  the  testator  had  other 
property  to  which  such  part  of  the  description  does  not 
apply. 

Explanation, — In  judging  whether  a  case  falls  within 
the  meaning  of  this  section,  any  words  which  would  be 
liable  to  rejection  under  the  sixty-fifth  section  are  to  be 
considered  as  struck  out  of  the  will. 
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Illustrations, 

(a.)  A  bequeaths  to  B  "his  marsh-lands  lying  in  L,  and  in  the 
(Occupation  o^X."  The  testator  had  inarsh-lands  lying  in  L,  some 
of  which  were  in  the  occupation  of  X,  and  «ome  Jiot  in  the  occu- 
rpation  of  X.  The  bequest  shall  be  considered  as  limited  to  such  of 
the  testator's  :marsh-lands  lyii^g  inJL,  as  were  in  the  occupation 
^f  X. 

{(b. )  A  bequeaths  to  B  "bis  marsh-lands  lying  in  L,  and  in 
the 'Occupation  of  X,  cotmpvising  1,000  bighas  of  land."  The 
testator  had  marsh-lands  lying  in  L,  some  of  which  were  in  the 
'Occupation  of  X,  and  some  not  in  the  occupation  of  X.  The 
fneasurement  is  wholly  inapplicable  to  the  marsh-lands  of  either 
class,  or  to  the  whole  taKen  together.  The  measurement  shall  be 
considered  as  struck  out  of  the  will,  and  «uch  of  the  testator's 
imarsh -lands  ly^ing  in  L,  as  weee  in  the  occupation  of  X»  shall  alone 
pass  by  the  bequest. 

67.    Where  the  words  of  the  will  are  unambiguous, 

.    .  but  it  is  found  by  extrinsic 'evidence  that 

dim^'XTil    they  admit  of  applications,  one   only  of 

'ble  in  case  of  la-    which   can  have   been   mtended  by    the 

■t^t  ambiguity,    testator,  extrinsic  evidence  may  be  taken 

to  -fifhow  which  of  these  applications   was 

intended. 

Illustrations. 

(tf . )  A  roan  having  two  cousins  of  the  name  of  Mary,  bequeaths 
a  sum  of  money  to  "  his  cousin  Mary."  It  appears  that  there  are 
two  persons,  each  answering  the  description  in  the  will.  That 
idescription.  therefore,  admits  of  two  applications,  only  one 
•of  which  can  have  been  intended  by  the  testator.  Evidence  is 
admissible  to  show  which  of  the  two  applications  was  intended. 

(b,)  A,  by  his  will,  leaves  to  B  "  bis  estate  called  Sultanpur 
Khurd."  It  turns  out  that  he,  had  two  estates  called  Sultanpur 
Khurd.     Evidence  is  admissible  to  show  which  estate  was  intended. 

EitrinaiC'eTi-  ^^     „„           ,          .                 ,  .     . 

dence  inadmia-  68.    Where  there  is  an  ambigmty  or 

sible  in  cases  of  deficiency  on  the    face    of   the  will,  no 

patent     ambi-  extrinsic  evidence  as  to  the  intentions  of 

guity  or  defi-  the  testator  shall  be  admitted, 
ciency. 

JUmsJtra^ions. 

{a. )  A  man  has  an  aunt  Caroline  and  a  cousin  Mary,  and  has 
AP  jwDt  oi  ihf  JoaEDe  pi  Mary.     By  his  will  be  bequeaths  ijooo 
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rupees  lo  " his  aunt  Caroline"  and  i,ooo  rupees  to  "his  cousin> 
Mary,"  and  afterwards  bequeaths  a.ooo  rupees  to  "his  before- 
mentioned  aunt  Mary."  There  is  no  person  to  whom  the  descrip- 
tion given  in  the  will  can  apply,  and  evidence  is  not  admissible  to 
show  who  was  meant  by  "his  before-mentioned  aunt  Mary."  The 
bequest  is  therefore  void-  for  uncertainty  under  the  seventy-sixth, 
section. 

(6.)    A- bequeaths  1,000.     Rupees  to  , 

leaving  a  blank  for  the  name  of  the  legatee.  EMdence  is  not 
admissible  to  show  what  name  the  testator  intended  to  insert. 

[c.)    Abeq  eathstoB-  nipees,  or  "  his  estate' 

of  ."  Evidence  is*  not  admissible  to  show  what 

sum  or  what   state  the  testator  intended*  toinsert.- 

69.  The  meaning  of  any    clause  in-  a  will  is  to*  be 

collected  from  the  entire  instfument,  andi 

Meaning    of    ^11  its    parts  are   to  be  construed    with' 

\  t^  fr  reference  to-  each-  other ;.  and  for  this  pur- 

lecteottom  en-    ^^^  ^  codicil  is^  to  be  Goneideced-  a8<  parl^ 

of  ttie  will. 

Mlusirationsi- 

{a:)  The -testatbr  gives  to  B  a  specific  fund'  or  property  at"  the 
death  of  A,  and  by  a  subsequent  clause  gives  the  whole  of  his  • 
property  to  A.  The  effect  of  the  several  clauses  taken  together 
is  to  vest  the  specific  fund  or  property  in  A  for  life,  and  after  his 
decease  in  B';  it  appearing  from  the  bequest  to  B'that  the  testator" 
meant  to  use  in  a  restricted' sense  the -words  in  which-  he  describes' 
what  he  gives  to  Ai 

{d. )  Where  a  testator,  having'  art"  estate  one  part  of  which  is- 
called  Black  Acre,  bequeaths  the  whole  of  his  estate  to  A,  and  in 
another  part  of  his  will  bequeaths  Black  Acre  to  B;  the  latter 
bequest  is  to  be  read' as  an  exception  out  of  the  first,  as  i£i  he  had^ 
said,  "  I  give  Black  Acre  to  B;  and  all  the  rest  of  my  estate  to  A." 

70.  General  words  may  be  understood  in  a*  restricted' 

sense  where  it  may  be  collected  fron^  the 
mav^MdOT  ^M  that- the  testator  meant  to^  use  them* 
Btood  in  res-  '"  a-  restricted- sense  ;  and  words  may  be 
tricted  sense,  understood  in  a  wider  sense  than  that 
and  when  in  which  they  usually  bear,  where  it  may  be- 
jenae  w  i  d  ©t  collected  from  the  other  words  of  the- 
thamwuai.  ^jn  ^^^^^  the  testator  meant  to  use  them* 

in  such  wider  sense; 
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Illustrations, 

{a.)  A  testator  gives  to  A  * 'his  farm  in  the  occupatioii  of  B/* 
and  to  C  "  all  his  marsh-lands  in  L."  Part  of  the  farm  in  the 
occupation  of  B  consists  of  marsh-lands  in  L,  and  the  testator  also 
has  other  marsh-lands  in  L.  The  general  words,  "all  his  marsh- 
lands in  L,  "  are  restricted  by  the  gift  to  A.  A  takes  the  whole  of 
the  farm  in  the  occupation  of  B,  including  that  portion  of  the  fkna 
which  consists  of  marsh-lands  in  Li 

{d. )  The  testator  (  a  sailor  on  ship-board  )  bequeathed  to  his 
mother  his  gold  ring,  buttons,  and  chest  of  clothes,  and  to  his 
friend  A  (  a  shipmate  )  his  red  box,  clasp-knife,  and  all  things  not 
before  bequeathed.  The  testator's  share  in  a  house  does  not  pass 
to  A  under  this  bequest. 

{c. )  A,  by  his  will,  bequeathed  to  B  all  his  household  furniture, 
plate,  linen,  china,  books,  pictures,  and  all  other  goods  of  whatever 
^ind  ;  and  afterwards  bequeathed  to  B  a  specified  part  of  his  jao' 
perty.  Under  the  first  bequest,  B  is  entitled  only  to  such  articles 
-  of  the  testator's  as  are  of  the  same  nature  with  the  articles  therein 
enumerated. 

71.    Where  a  clause  is  susceptible   of 

Which  of  two    twQ  meanings,  according  to  one  of  which 

possible     con-    j^  ^^  ^^^^  ^^^^^^  and  according  to  the 

S'"*"  P"*"    other  it  can  have  none,  the  former  is  to  be 

preferred. 

No  part  reject- 
ed, if  it  can  be 
reasonably  con- 
strued. 


72.  No  part  of  a  will  is  to  be  rejected 
as  destitute  of  meaning  if  it  is  possible  to 
put  a  reasonable  construction  upon  it. 

73.  If  the  same  words  occur  in  dif- 
ferent parts  of  the  same  will,  they  must  be 
taken  to  have  been  used  everywhere  in  the 
same  sense,  unless  there  appears  an  inten- 
tion to  the  contrary. 

74.  The  intention  of  the  testator  is  not 
to  be  set  aside  because  it  cannot  take  effect 
to  the  full  extent,  but  effect  is  to  be  giVen 
to  it  as  far  as  possible. 

Illustration, 

The  testator  by  a  will  made  on  his  death-bed  bequeathed  all  his 
property  to  C  D  for  Hfe,  and  after  his  decease  to  a  certain  hospital. 
The  intention  of  the  testator  cannot  take  eflect  to  iu  full  extent, 


Interpretation 
of  words  repeat- 
ed in  different 
parts  of  wilL 

Testator's 
intention  to  be 
effectuated  as 
far  as  possible. 


d  by  Google 


SECS.  74-78*  ]      THE  INDIAN  SUCCESSION  AQT.  4^23 

because  the  gift  to  the  hospital  is  void  under  the  hundred  and 
fifth  section,  but  it  shall  take  effect  so  fjeu-  as  regards  the  gift 
to  CD. 

-,     I   .    *       75-    Where  two  clauses  or  gifts  in  a  will 
The  laat  of    ^^  inreconcileable,  so  that  they  cannot 

Illustrations 

(tf.)  The  testator  by  the  first  dause  of  his  will  leaves  his  estate 
of  Ramnagor  *'  to  A,"  and  by  the  last  dause  of  his  will  leaver  it 
"  to  B  and  not  to  A."    B  shall  have  it. 

(^.)  If  a  man  at  the  commencement  of  his  will  gives  his  house 
to  A,  and  at  the  dose  of  it  directs  that  his  house  shaU  be  sold  and 
the  proceeds  invested  for  the  benefit  of  B.  the  latter  disposition 
shall  prevail.  .     .    . 

Will  or  bequest  76.  A  will  or  bequest  not  expressive,  of 
Toid  for  unotr-  any  definite  intention  'is  void  for  uncer- 
tainty, tainty. 

Illustration. 

If  a  testator  says—"  I  bequeath  goods  to  A ;"  or  '^  I  bequeath 
to  A  ;'*  or  "I  leave  to  A  all  the  goods  mentioned  in  a  schedule," 
and  no  schedule  is  found ;  or  '*  I  bequeath  ^money/  '  wheat/  '  dil" 
or  the  like,  without  saying  how  much,  this  is  void. 

Wordadescrib-        77-    The    description    contained    in    a 

ingsubjeot  refer  will,  of  property  the  subject  of  gift,  shall^ 

to  property  unless  a  contrary  intention  appear  by  the 

answering  des-  will,  be  deemed  to  refer  to  and  comprise 

•ription  attcB-  the  property  answering  that  description 

tator's  death.  at  the  death  of  the  testator. 

7&  Unless  a  contrary  intention  shall  appear  by  the 
will,  a  bequest  of  the  estate  of  the  testator 

Power  of  ap-  shall  be  construed  to  include  any  property 
P^^P****  ®"T  which  he  may  have  power  to  appoint  by 
wt(^  general    ^^  ^^  ^^^^  ^^^^^  ^it  may  think  proper, 

^''*^'  and  shall  operate  as  an  execution  of  such 

power : 

and  a  bequest  of  property  described  in  a  general 
nuumer  shaU  be  construed  to  include  any  property  to 
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which  such  description  may  extend,  which  he  may  have 
power  to  appoint  by  will  to  any  object  he  may  think 
proper^  and  shall  operate  as  an  execution  of  such  power. 

79.    Where  property  is  bequeathed  to  or  for  the  benefit 

of  such  of  certain   objects  as  a  specified 

topliedgift  to    person  shall  appoint,    or  for  the  benefit  of- 

iS^nlt  ofan^    certain  objects  in   such  proportions  as  a. 

pointment.  specified  person-  shall   appoint  ;  and  the 

*  will  does  not  provide  for  the   event  of  no- 

appointment  being  made  ;  if  tsbe  power  given  by  the  will 

be  not  exercised,  the  property  belongs  toaH  the  objects- 

of  the  power  in  equal  shares. 

Illustration, 

A,  by  his  will,  bequeaths  a  fund  to  his  wife  for  her  life,  anci 
directs  that  at  her  death  k  shall  be  divided  among  hi»  children  in 
such  proportions  as  she  shall,  appoint  Th&  widow. dies  without 
having  made  iny  appointment  The  fundshall  be  divided. equally 
among  the  children. 

So.  Where  a  bequest  is  made  to  the  "heirs,"  or^Vight 
Bequest  to  heirs,^or  '*Velations,!'  or  "nearest  relations," 
"heirs, "  &c.,  or  **family,"  or  "  kindred,"  or  "  nearest  of 
•f  particular  kin,"  or  "' next-of-kin,"  of  a  particular  per- 
person  without  son,  without  any  qualifying  terms,  and 
qu  a  11  f  y  1  n  g  the  class  so-designated  forms  the  direct  and 
terms.  independent  object    of  the  bequest,   the 

property  bequeathed  shall  be  distributed  as  if  it  had  be- 
longed to  such  person,  and  he  had  died  intestate  in  res- 
pect of  it,  leaving  assets  for  the  payment  of  his  debts 
independently  of  such  property. 

Illustrations 

(«. )  A  leaves  his  pioperty  "^to  bis  own  nearest  relations,"^  The 
]property  goes  to  those  who  would  be  entitled  to  ft  if  A  had  died 
intestate,  leaving  assets  for  the  paynoent  of  his  debts  independently 
of  such  property* 

{b.\  A  bequeaths  10.000  rupees  '*to  B  for  his  life,  and  after  the 
death  of  B,  to  his  own  right  heirs."  The  legacy  after  B's  deatb 
belongs  to  those  who  would  be  entitled  to  it  if  it  had  formed  part 
of  A's  unbequeadied  property. 

{c.)  A  leaves  his  property  toB;  bat  if  B  does  before  hini,  ta 
B's  neztK>f-kin :    B  dies  before  A  ;    the  property  devolves  as  if  it 
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had  belonged  to  B,  and  he  had  died  intestate,  leavmg  assets  for 
the  payment  of  his  debts  independently  of  such  prof^ty. 

{d:)  A  leaves  ro,ooo  rupees  "to  Bfor  his  life,,  and  after  his 
decease,  to  the  heirs  of  C."  The  legacy  goes  as  if  it  had  belonged. 
toC,  and  he  had  died  intestate,  leaving  astcts  for.  the  payment 
of  his  debts  independently  of  the  legacy.  ■ 

81.  Where  a  bequest  is  made*  to  the ''representa- 

„  tives,"  or  "legai  representatives,"  or  "p^r- 
^tt  '*'  ^®"^  representatives^"  or  "executors  or- 
^^of  paS;icu-  ^idministrators"  of  a  particular  person,  and 
lar'perMn.  '  ^^^  ^^^^^  ^°'  designated  forms  the  direct, 
and  independent  object  of  the  bequest,, 
the  property  bequeathed  shall  be  distributed  as  if  it  had. 
belonged  to  sucht  person,  aiKl  he  bad  died  intestate,  iiii 
respect  of.it 

Illustnaiion*. 

A  bequest  is  made?  to  the  "legal  representatives^'^  of  A^  A  bas> 
died. intestate  and  insolvent.  E.is  his  administator.  B  is  entiticd. 
to  receive  the  legacy,  and  shall  apply  it  in  the  first  place  to -the 
discharge  of  such  part  of  A's  debts  as  may  remain,  unpaid  :  if. 
there  be  ai^  surplus,.  B  shall  pay  it  to  those  persons  who  at  A's. 
death  would  have  been  entitled,  to  receive  any  property  of  A's 
which  might  remain  after  payment  of  his  debts,*  or  to^^the  representa* 
tives  of  such  persons. 

82.  Where  property  is  bequeathed  to  any  person,,  he 

is  entitled  10  the  whole  interest  of  the 
BeqncgtwitlL-    testator  therein,  unless  it  appears  from. 
1     •+ Jw  the  will  that  orly  a  restricted  interest  was. 

hmitatiom  intended  for  hinu* 

Z^i-    Where   property  is  bequeathed  to  a  person,  with  a. 
bequest  in  the  alternative  to  another  per- 
Bequest  in    son  or  t©  a  class  of  persons  ;  if  a  contrary 
alternative.  intention  does  not  appear  by  the  will,  the 

legatee  first  named  shall  be  entitled  to  the  legacy,  if  he 
be  alive  at  the  time  when  it  takes  eflfect ;  but  if  he  be 
then  dead,  the  person  or  class  of  persons  named  in  the 
second  branch  of  the  alternative  shall  take  the  legacy. 

*  This  section,  and  sections  83  and  85,  apply  to  the  wills  of 
Hindus,  &c.,  in  the  Lower  Provinces  and  in  the  towns  of  Madiat 
and  Bombay,  Act  No.  XXI  of  1870. 
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Illustrations, 

{a.)  A  bequest  is  made  to  A  or  to  B.  A  survives  the  testator 
B  takes  nothing* 

(i.)  A  bequest  is  made  to  A  or  to  B.  A  dies  after  the  dateo 
the  will,  and  before  the  testator.     The  legacy  goes  to  B. 

{t.)  A  bequest  is  made  to  A  or  to  B.  A  is  dead  at  the  date 
•f  the  will.    The  legacy  goes  to  B. 

{d. )    Property  is  bequeathed  to  A  or  his  heirs.    A  survives  the 
<  testator.    A  takes  the  property  absolutely. 

{e. )  Property  is  bequeathed  to  A  or  his  nearest  of  kin.  A  dies 
in  the  lifetime  of  the  testator.  Upon  the  death  of  the  testator, 
the  bequest  to  A's  nearest  of  kin  takes  effect, 

(/. )  Property  is  beqeathed  to  A  for  life, .  and  after  his  death  to 
B  or  his  heirs.  A  and  B  survive  the  testator.  B  dies  in  A's 
lifetime.  Upon  A's  death  the  bequest  to  the  heirs  of  B  takes 
effect. 

ig.)  Property  is  bequeathed  to  A  for  life,  and  after  his  death 
to'B  or  his  heirs.  B  dies  in  the  testator's  lifetime.  A  survives  the 
testator.  Upon  A's  death  the  bequest  to  the  heirs  of  B  takes 
effect 

84.     Where  property  is  bequeathed  to  a  person^  and 

words  are  added  which  describe  a  class 

BffBct  of  words    of  persons,  but  do  not  denote  them  as 

deseribing      la    direct  objects  of  a  distinct  and   indepeud- 

dws  added    to    ^^^  ^^^^  ^^^^  ^^^  is  entitled  to  the 

wquwi    w    a    ^hoie  interest  of  the  testator  therein,  un- 

^  less  a  contrary  intention  appears  by  th€ 

will. 

Illustrations, 

(a. )    A  bequest  is  made— 

to  A  and  his  children, 

to  A  and  his  childeren  by  his  present  Wife, 

to  A  and  his  heirs^ 

to  A  and  the  heirs  of  his  body, 

to  A  and  the  heirs  male  of  his  bodyi 

to  A  and  the  heirs  female  of  his  body, 

to  A  and  his  issue, 

to  A  and  his  family, 

to  A  and  his  descentlants, 

lo  A  and  his  representatives, 

to  A  and  his  personal  representatives, 

to  A,  his  executors  and  administrators. 
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In  each  of  these  cases,  A  takes  the  whole  interest  whieh  the 
testator  had  in  the  property. 

(^.)  A  bequest  is  made  to  A  and  his  brothers.  A  and  his 
brothers  are  jontly  entitled  to  the  legacy. 

{c.)  A  bequest  is  made  to  A  for  life,  and  after  his  death  to  his 
issue.  At  the  death  of  A  the  property  belongs  in  equal  shares  to 
all  persons  who  shall  then  answer  the  description  of  issue  of  A. 

Bequest  to  elass  ^5*  Where  a  bequest  is  made  to  a 
xtf  persons  under  class  of  persons  under  a  general  descrip- 
general  desorip*  tion  only,  no  one  to  whom  the  words  of 
tion  only,  the  description  are  not  in  their  ordinary 

sense  applicable  shall  take  the  legacy. 

-  .  86.    The  word  "children*  in  a  will 

•f  terms      ^^^    applies  only  to  lineal  descendants  in  the 
first  degree  ; 

the  word  "  grandchildren"  applies  only  to  lineal  des- 
cendants in  the  second  degree  of  the  person  whose 
^'children,"  or  "  grandchildren,"  are  spoken  of  ; 

the  words  "nephews"  and  "  nieces  "  apply  only  to  chil- 
dren of  brothers  or  sisters  ; 

the  words  "cousins"  or  "first  cousins,"  or  **cousins-ger- 
man"  apply  only  to  children  of  brothers  or  of  sisters  of 
the  father  or  mother  of  the  person  whose  "  cousins,  "  or 
"  first  cousins,"  or  "  cousins-german,"  are  spoken  of  ; 

the  words  "  first  cousins  once  removed  "  apply  only 
children  of  cousins-german,  or  to  cousins-german  of  a 
parent,  of  the  person  whose  "first  cousins  once  removed 
are  spoken  of ; 

the  words  "second  cousins"  apply  only  to  grandcl|ild» 
ren  of  brothers  or    of    sisters    of  the  grandfather  of 
giandmother   of    the  person  whose  "  second  cousins 
are  spoken  of ; 

the  words  "  issue  "  and  "  descendants  "  apply  to  al 
lineal  descendants  whatever  of  the  person  whose  "  issue 
or  "  descendants  "  are  spoken  of. 

Words  expressive  of  collateral  relationship  apply  alike 
to  relatives  of  full  and  of  half  bloodi 
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All  words  expressive  of  relationship-  apply  to  a  child 
m  the  womb  who  is  afterwards  bom  alive. 

S7.    In  the  absence  of  any  intimation  to  the  contrary 

Wardsexprees^  1?.^\''^";   the  term  "  child/*   « son,"  or 

ingwUtionriiip  "  daughter,"  or  any  word  which,  expresses 

denote     only  relationship,  is  to  be  understood  as  denot- 

legitimaterela-  ing  only   a  legitimate   relative,  or  where 

tive8,or,failiB|r  there^  is'  no   such    legitimate  relative,    a 

inch,   relatives;  person   who  has    acquired^    at   the   date 

repnted  legpiti-  of  the  will,  the  reputation  of  being   such. 

»***«"  relative. 

Illustrations. 

{a.)  A,  having  three  children,  B,  C  and'  D,  of  whom  B  ancT 
C  are  legitimate  and  D  is  illegitimate,  leaves  his  property  tabe 
equally  divided  among  "  his  children. "  The.  property  belongs  to 
B  and  C  in  equal  shares,  to  the  exclusion  of  D. 

(i.)  A,  having  a  niece  of  illegitimate-  birth,  who  Bas  acquired 
the  reputation  of  being  his  niece,  and  having  no'legrtimate  niece, 
bequeaths  a  sumof  monef  to  his  niece..  The  illegitimate  niece  is- 
entitled  to  the  legacy. 

(c  )  A,  having  in  his  will  emuaerated'  his  children,,  and  named 
as  one  of  them  B,  who  is  illegitimate,  leaves  a  legacy  to  "  his  said 
children. "  B  will  take'  a  share  in  the  legacy  along  with  the  legiti- 
mise children.. 

{d.)  A  leaves  a  legacy  to  the  "children  of  R"  B  is  dead,  and- 
has  left  none  but  illegitimate  children.  All  those  who  had.  at  the 
date  of  the  will,  acquired  the  reputation  of  being  the  children  of 
B  are  objects^  of  the  gift. 

{e.)  A  bequeathed  a  legacy  to**  the  children  of  B."  B  never 
had  any  legitimate  child.  C  and  D  had,  at  the  date  of  the  will, 
acquired  the  repmtation  of  being  children  of  B.  After  the  date  of 
the  will,  and.  before  the  death- of  the  testator,  £  and  F  were  bom, 
and  acquired  the  reputation  of  being  children  of  B.  Only  C  and 
D  are  objects  of  the  bequest. 

{/.)  A  makes  a  bequest  in  favour  of  his  child  by  a  certain' 
woman,  not  his  wife.  B  had  acquired,  at  the  date  of  the  will,  the 
xoputation.  of  being  the  child  of  A.  by  the  woman  designated.  B- 
takes  the  legacy. 

{g. )  A  makes  a  bequest  in  favour  of  his  child  to  be  bom  of  a 
woman,  who  never  becomes  his  wife.     The  bequest  is  void. 

{A.)  A  makes  a  bequest  in  favour  of  the  childof  which  a  certain 
woman,  not  married  to  him,  is  pregnant    The  bequest  is  valid. 
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88.  Where  a  will  purports  to  make  two  beqnests  to 
the  same  person,  and  a  question  arises 
Bules  of  con-  whether  the  testator  intended  to  make  the 
l^«!?^o^  second  bequest  instead  of  or  in  addition 
rike^  bi^  to  the  first  ;ifthere  is  nothing  in  the  will 
quests  to  same  *°  show  what  he  intended,  the  following 
person.  Tules  shall  prevail  in  determining  the  con- 

struction to  be  put  upon  the  will  : — 

First, — I f  the  same  specific  thing  i«  bequeathed  twice 
to.  the  same  legatee  in  the  same  will,  or  in  the  will  and 
again  in  a  codicil,  he  is  entitled  to  receive  that  specific 
thing  only. 

Second, — ^Where  one  and  the  same  will  or  one  and  the 
same  codicil  purports  to  make,  in  two  places,  a  bequest 
to  the  same  person  of  the  same  quantity  or  amount  of 
any  thing,  be  shall  be  entitled  to  one  such  legacy  only. 

Third, — ^Where  two  legacies  of  unequal  amount  are 
given  to  the  same  person  in  the  same  will,  or  in  the  same 
codicil,  the  legatee  is  entitled  to  both. 

Fourth, — Where  two  legacies,  whether  equal  or  un- 
equal in  amount,  are  given  to  the  same  legatee,  one  by 
a  will  and  the  other  by  a  codicil,  or  each  by  a  different 
codicil,  the  legatee  is  entitled  to  both  legacies. 

Explanation, — ^In  the  four  last  rules,  the  word  "will*, 
-does  not  include  a  codicil. 

Illustrations^ 

(a, )  A  having  ten  shares,  aRd  no  more,  in  the  Bank  of  Bengal, 
made  his  will,  which  .contains  near  its  commencement  the  words 
•T  bequeath  my  ten  shares  in  the  Bank  ©f  Bengal  to  R"  After 
other  bequests,  the  will  concludes  with  the  words  "and  I  bequeath  ' 
my  ten  shares  in  the  Bank  of  Bengal  to  B."  B  is  entitled  simply 
to  receive  A's  ten  shares  in  the  Bank  of  Bengal. 

(b,)  A  having  one  diamond-ring,  which  was  given  Mm  Ig  B. 
bequeathed  to  C'the  didmond-ring  which  was  given  him  by  B,  A 
afterwards  made  a  codicil  to  his  will,  and  thereby,  after  giving 
other  legacies,  he  bequeathed  to  C  the  diamond-ring  which  was 
given  him  hy  B.  C  can  claim  nothing  except  the  diamond-ring 
which  was  given  to  A  by  B.  \ 
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(«:.)  A,  b^  his  will,  bequeaths  to  B  the  sum  of  5,000  rapees,  and 
afterwards,  m  the  same  will,  repeats  the  bequest  in  the  same  words. 
B  is  entitled  to  one  legacy  of  5,000  rupees  only. 

{d, )  A,  by  his  will,  bequeaths  to  B  the  sum  of  5,000  rupees,  and 
afterwards,  by  the  same  will,  bequeaths  to  B  the  sum  of  6,oo& 
rupees.     B  is  entitled  to  11,000  rupees. 

(e,)  A,  by  his  will,  bequeaths  to  B  5,000  rupees,  and  by  a 
codicil  to  the  will  he  bequeaths  to  him  5,000  rupees.  B  is  entided 
to  receive  10,000  rupees. 

(/.)  A,  by  one  codicil  to  his  will,  bequeaths  to  B  5,000  rupees^ 
and  by  another  codicil,  bequeaths  to  him  6,000  rupees,  B  is  entitled 
to  receive  11,000  rupees, 

{g,)  A,  by  his  will,  bequeaths  "  500  rupees  to  B  because  she 
was  his-  nurse,"  and  in  another  part  of  the  will  bequeaths  500 
rupees  to  B  "because  she  went  to  England  with  his  children.  B 
is  entitled  to  receive  1,000  rupees.. 

[h, )  A,  by  his  will,  bequeaths  to  B  the  sum  of  5,000  rupees^ 
and  ^o,  in  another  part  of  the  will,  an  annuity  of  400  rupees, 
B  is  entitled  to  both  legacies. 

{u)  A,  by  his  will,  bequeaths  to  B  the  sum  of  5,000  rupees,  and 
also  bequeaths  to  him  the  sum  of  5,000  rupees  if  he  shall  attain 
the  age  of  i8.  B  is  entitled  absolutely  to  one  sum  of  5,000  rupees, 
and  takes  a  contingent  interest  in  another  sum  of  5,000  rupees.* 

89.    A  residuary  legatee  may  be  constituted  by  any 

words  that  show  an  intention  on  the  part 

Constitution    ^^  ^y^^  testator  that  the  person  designated 

ItoUiS  shall  take  the  surplus  or  residue  of  his 

^      *  property. 

Illustrations* 

{a.)  A  makes  her  will,  consisting  of  several  testamentary  papers, 
in,  one  of  which  are  contained  the  following  words : — "  I  think 
there  will  be  something  left,  after  all  funeral  expenses,  &c.,  to  give 
to  B,  now  at  school,  towards  equipping  him  to  any  profession  he 
may  hereafter  be  appointed  to.    B  is  constituted  residuary  legatee. 

{d. )  A  makes  his  will,  with  the  following  passage  at  the  end  of 
it : — "I  believe  there  will  be  found  sufficient  in  my  banker's  hands 
to  defray  and  discharge  my  debts,  which  I  hereby  desire  B  to  do, 
and  keep  the  residue  for  her  own  use  and  pleasure.  "  B  is  consti- 
tuted the  residuary  legatee. 

*  This  section,  and  sections  89  to  103  (both  inclusive),  apply  to 
the  wills  of  Hindus,  &c.,  in  the  Lower  rrovinoes  and  in  the  towns 
of  Madras  and  Bombay,  Act  No.  XXI  of  1870. 
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J^c.)  A  bequeaths  all  his  property  to  B,  except  certain  stocks 
and  funds,  which  he  bequeaths  to  C.     B  is  the  residuary  legatee. 

90.  Under  a  residuary  bequest,  the  legatee  is  entitled 

to  all  property  belonging  to  the  testator 
:ftwperty  to    ^^  ^^  ^j^^  ^f  j^jg  death,  of  which  he  has 

leM^entiSd^    ^^*  made  any  other  testamentary  disposi- 
*  '    tion  which  is  capable  of  taking  effect. 

Illustration. 

A  by  his  will  bequeaths  certain  l^[acies,  one  of  which  is  void  - 
under  the  hundred  and  fifth  section  and  another  lapses  by  the  death 
of  the  legatee.     He  bequeaths  the  residue  of  his  poperty  to  B. 
After  the  date  of  his  will,  A  purchases  a  zamindari,  which  belongs' 
to  him  at  the  time  of  his  death,     B  is  entitled  to  the  two  legacies 
and  the  zamindari  as  part  of  the  residue. 

91.  If  a  legacy  be  given  in  general  terms,  without 
f  ^,      specifying  the  time  when  it  is  to  be  paid, 

Time  of  vest-  ^j^^  legatee  has  a  vested  interest  in  it  from 
ingoflega^m  the  day  of  the  death  of  the  testator,  and 
general  terms,  j^  ^^  ^.^^  without  having  received  it,  it 
shall  pass  to  his  representatives. 

92.  If  the  legatee  does  not  survive  the  testator,  the 

legacy  cannot  take  effect,  but   shall  lapse 
to  what  case    ^^  f^^^  p^,^  ^f  ^j^g  residue  of  the  testa- 
legacy  lapses.       ^Qjjg  property,  unless  it  appear  by  the  will 
that  the  testator  intended  that  it  should  go  to  some  other 
person. 

In  order  to  entitle  the  representatives  of  the  legatee  to 
receive  the  legacy,  it  must  be  proved  that  he  survived 
the  testator. 

Illustrations, 

{a.)  The  testator  bequeaths  to  B  "  500  rupees  which  B  owes 
him. ."    B  dies  before  the  testator  ;  the  legacy  lapses. 

(d.)  A  bequest  is  made  io  A  and  his  children,+  A  dies  before  the 
testator  or  happens  to  be  dead  when  the  will  is  made.  The  legacy 
to  A  and  his  children  lapses. 

{c. )  A  .legacy  is  given  to  A,  and  in  case  of  his  dying  before  the 
testator,  to  B.     A  dies  before  the  testator.    The  legacy  goes  to  B. 

^ , ».. — — .1.  %i, 

t  See  Act  No.  XXI  of  1870,  sec.  9. 
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{d,)  A  sum  of  money  is  bequeathed  to  A  for  life,  and  after  his 
'death  to  *B.  A  dies  in  the  hfetime  of  the  testator  ;  B  survives  the 
testator.    The  bequest  to  B  takes  effect. 

{e. )  A  sum  of  money  is  bequeathed  to  A  on  his  completing  "his 
eighteenth  year,  and  in  case  he  should  die  before  he  completes  his 
eighteenth  year,  to  B.  A  completes  his  eighteenth  year,  and  dies 
in  the  lifetime  of  the  testator.  The  legacy  to  A  lapses,  and  the 
bequest  to  B  does  not  take  effect 

( / )  The  testator  and  the  legatee  perished  in  the  same  ship- 
wreck. There  is  no  evidence  to  show  which  died  first  The  legacy 
will  lapse. 

legacy  vSsea  ,,.     ,  ,       . 

Dot  lapse  if  one        93i     "  a  legacy  be  given  to  two  persons 

of    two    joint  jointly,. and  one  of  them  die  before  the 

legatees  die  be-  testator,  tbe  other  legatee  takes  the  whole, 
.fore  testator. 

TlJusfration, 

The  legacy  is  simply  to  A  and  B.  A  dies  before  the  testator.  B 
takes  the  legacy. 

94.    But  where  a  legacy  is  given  to  legatees   in  words 

which  show  that  the  testator  intended  to 

Effect  of  words    give  them  distinct   shares  of   it,  then  if 

showing  te  ta-    ^ny    legatee    die  before  the  testator,  so 

tors  intention    much  of  <he  legacy  as  was   intended  for 

to  pve  diBtiiwt    ^.^  gj^gj^  ^11  j^^Q  ^jj^  ^gj^^^  ^j  ^^^  ^^3, 

tator's  property. 

IlJustratton, 

.-A  sum  of  money  is  bequoathed  to  A,  B  and  C,  to  be  equally 
divided  among  them.  A  dies  before  the  testator.  B  and  C  shaU 
only  take  so  much  as  they  would  have  had  if  A  had  survived  the 
testator. 

95.    Where  the  share  that  lapses  is  a 

When  lapsed    p^^.^  ^f  ^^^  general  residue  bequeathed  by . 

raSawwedof  **    the  will,  that  share  shall  go  as  undisposed 

Illustration. 

The  testator  bequeaths  the  residue  of  his  estate  to  A,  B  and  C, 
to  l)e  equally  divided  between  them,  A  dies  before  the  testator. 
His  one-third  of  the  residue  goes  as  undisposed  of^ 
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96.  Where  a  bequest  shall  have  been  made  to  any  childt 
When  bequest    or  other  lineal  descendant  of  the  testator, 

1 0      testator's  &nd  the  legatee  shall  die  in  the  lifetime 

eMld  or  lineal  of  the  testator,  but  any  lineal  descendant  of 

descendant  does  his  shall  survive  the  testator,  the  bequest 

not  lapse  on  Ms  shall  not  lapse,but  shall  take  effect  as   if 

^***V?+*^^**'  ^^®  ^^^^^  ®f  ^^®  legatee  had  happened 
tor  8  lifetime.  immediately  after  the  death  of  the  testator, 
unless  a  contrary  intention  shall  appear  by  the  will. 

Illustration . 

A  makes  his  will,  by  irhich  he  bequeaths  a  sum  of  money  to  his 
sOnf  B  for  his  own  absoJute  use  and  benefit  B  dies  before  A, 
leaving  a  son  C  who  survives  A,  and  having  made  his  will  whereby 
he  bequeaths  all  his  property  to  his  wdow  D.  The  money  goes 
to  D. 

97.  Where  a  bequest  is  made  to  one  person  for  the 
Bequest  to  A    benefit  of  another,  the  legacy  does  not 

for  benefit  of  B  lapse  by  the  death,  in  the  testator's  life- 
does  not  lapse  time,  of  the  person  to  whom  the  bequest 
by  A's  death.        is  made. 

Survivorship        98.    Where  a  bequest  is  made  simply 

in  case  of  be-  to  a  described  class  of  persons,  the  thing 

quest    to   de-  bequeathed  shall  go  only  to  such  as  shall 

scribed  class.  be  alive  at  the  testator's  death. 

Exception, — If  property  is  bequeathed  to  a  class  of 
persons  described  as  standing  in  a  particular  degree  of 
kindred  to  a  specified  individual,  but  their  possession  of 
it  is  deferred  until  a  time  later  than  the  death  of  the 
testator,  by  reason  of  a  prior  bequest  or  otherwise,  the 
property  shall  at  that  time  go  to  such  of  them  as  shall 
be  then  alive,  and  to  the  representatives  of  any  of  them 
who  have  died  since  the  death  of  the  testator. 

Illiistrations, 

(a,)  A  bequeaths  1,000  rupees  to  *•  the  childrenf  of  B  "  without 
saying  when  it  is  to  be  distributed  among  them.  Bhad  died 
previous  to  the  date  of  the  will,  leaving  three  children,  C,  D  and 

t    See  Act  No.  XXI  of  1870,  sec  6; 
28 
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E.  E  died  after  the  date  of  the  will,  but  before  the  death  of  A. 
C  and  D  survive  A.  The  I^^acy  shall  belong  to  C  and  D,  to  tbe 
exclusion  of  the  representatives  of  £. 

{d.y  A  bequeaths  a  l^aoy  to  the  childienf  of  B.  At  the  time 
of  the  testator's  death,  B  has  no  children.    The  bequest  is  void. 

{c.)  A  lease  for  years  of  a  house  was  bequeathed  to  A  for  his  fife* 
and  after  his  decease  to  the  childr enf  of  B.  At  the  death  of  the 
testator,  B  had  two  children  living,  C  and  D  ;  and  he  never  had  any 
other  child.  Afterwards,  during  the  lifetime  of  A,  C  died,  leaving 
£  his  executor.  D  has  survived  A.  D  and  £  are  jointly  entitled 
to  so  much  of  the  leasehold  term  as  remains  unexpired. 

{d. )  A  sum  of  money  was  bequeathed  to  A  for  her  life,  and 
after  her  decease  to  the  childrenf  of  B.  At  the  tleath  of  the  testator, 
B  had  two  children  hyiag,  C  and  D,  and  after  that  event,  two 
children,  £  and  F,  were  bom  to  B.  C  and  £  died  in  the  lifetime 
ol"  A,  C  having  made  a  will,  £  having  made  no  will.  A  has  died 
leaving  D  and  F  surviving  her.  The  legacy  is  to  be  divided  into 
four  equal  parts,  one  of  which  is  to  be  paid  to  the  executor  of  C, 
one  to  D,  one  to  the  administrator  of  £,  and  one  to  F. 

{e.)  A  bequeaths  one-third  of  his  lands  to  B  for  his  life,  and 
after  his  decease  to  the  sisters  of  B.  At  the  death  of  the  testator, 
Bhad  two  sisters  living,  C  and  D,  and  after  that  event  another 
sister  E  was  born.  C  died  during  the  life  of  B  ;  D  and  E  have 
survived  B.  One-third  of  A's  lands  belongs  to  D,  E  and  the 
r^resentaivesof  C,  in  equal  shares. 

(/.)  A  bequeaths  1,000  rupees  to  B  for  life,  and  after  his  death 
equally  among  the  childrenf  of  C.  Up  to  the  death  of  B,  C  had 
not  had  any  child.    The  bequest  after  the  death  of  B  is  void. 

{g.)  A  bequeaths  i,ooo  rupees  to  "all  the  childrenf  bom  or 
to  be  born"  of  B,  to  be  divided  among  them  at  the  death  of  C, 
At  the  death  of  the  testator,  B  has  two  children  living,  D  and  E. 
After  the  death  of  the  testator,  but  in  the  lifetime  of  C,  two  other 
children,  F  and  G,  are  born  to  R  After  the  death  of  C,  another 
child  is  bora  to  B.  The  legacy  belongs  to  D,  E,  F  and  G,  to  the 
exclusion  of  tbe  after-bom  child  of  B. 

(A. )  A  bequeaths  a  fund  to  the  children  f  of  B,  to  be  divided 
among  them  wiien  the  eldest  shall  attain  majority.  At  the.testar 
tor's  death,  B  had  one  child  living,  named  C.  He  afterwards  had 
two  other  children,  named  D  and  E.  E  died,  but  C  and  D  were 
living  when  C  attained  majority.  The  fund  belongs  to  C,  D  and 
the  representatives  of  E,  to  the  exclusion  of  any  cluld  who  may  be 
bom  to  B  after  C's  attaining  majority. 


f    See  Act  No.  XXI  of  1870,  sqc  6. . 
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PART  XI L 
Of  void  Bequests. 

^Bequtit  ta  ^.  Where  a  bequest  is  made  to  a  per- 
pewonbypMti-  ^^k  by  a  particular  description,  and  there 
?-  ^«iwf1f2^  *s  no  person  in  existence  at  the  testator^s 
S'^'xiJteiiM^  death  who  answers  the  description,  the 
testator'Bdeath.    bequest  is  void. 

Exception, — If  property  is  bequeathed  to  a  person 
described  as  standing  in  a  particular  degree  of  kindred 
to  a  specified  individual,  but  his  possession  of  it  is  defer- 
red until  a  tinoe  later  than  the  death  of  the  testator,  by 
reason  of  a  prior  bequest,  or  otherwise  ;  and  if  a  person 
answering  the  description  is  alive  at  the  death  of  the 
testator,  or  comes  into  existence  between  that  event  and 
such  later  time,  the  property  shall,  at  such  later  time, 
go  to  that  person,  or  if  he  be  dead,  to  his  representatives* 

Illusfrafions. 

^a, )  A  bequeaths  i,eoo  rupees  to  the  eldest  son*  of  R  At  the 
death  of  the  testator  B  has  no  son.    The  bequest  is  void. 

(h,)  A  bequeaths  1,000  rupees  to  Bfor  life^  and  after  his  death 
to  the  eldest  son*  of  C.  At  the  death  of  the  testator^  C  had  no 
son.  Afterwards,  during  the  life  of  B,  a  son  is  boin  to  C  Upon 
B's  death,  the  legacy  goes  to  C's  son. 

{c. )  A  bequeaths  1,000  rupees  to  B  for  life^  and  after  his  death 
to  the  eldest  son*  of  C.  At  the  death  of  the  testator,.  C  had  no 
son  ;  afterwardSr  during  the  life  of  B,.  a  son,  named  D,.  is  bom. 
to  C.  D  dies,  then  Bdies.  The  legacy  goes  to  the  representative 
ofD. 

{d, )  A  bequeaths  his  estate  of  Greenacre  to  B  for  life,,  and  at 
his  decease  to  the  eldest  son*  of  C.  Up  to  the  death  of  B,,  C  has 
had  no  son.    The  bequest  to  C's  eldest  son  is  void 

(e.)  A  bequeaths  1,000  rupees  to  the  eldest  son*  of  C,  to  be 
paid  to  him  after  the  death  of  B.  At  the  deatU  of  the  testator,. 
C  has  no  son„  but  a  son  is  afterwards  born  to  him.  during  the 
Ufe  of  B  and  is  alive  at  B's  death.  C's  son  is  entitled  to  the 
XfOoo  rupees. 

♦.  SeeActNa  XXI of  1870.  sec  (5# 
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100.    Where  a  bequest  is  made  to  a  person  not  in 

Bequest  to  existence  at  the  time    of  the    testatw^s 

per&on  not   in  death,  subject  to  a  prior  bequest  contained 

existence  at  tes-  in  the  will,  the  later  bequest  shall  be  void, 

tator's     death,  unless    k    comprises    the    whole    of  tiie 

iubject  to  prior  remaining  interest  of  the  testator  in  the  - 

bequest.  thing  bequeathed. 

Illustraiiens* 

(a. )  Property  is  hequeathed  to  A  for  his  life,  and  after  his  death 
t®his  eldest  son*  for  life,  and  after  the  death  of  the  latter  to  his  eldest 
son.  At  the  time  of  the  testator's  death,  A  has  no  son.  Here  * 
■the  bequest  to  As  eldest  son  is  a  bequest  to  a  person  not  in  * 
«xistence  at  the  testator's  death.  It  is  not  a  bequest  of  the  whole 
interest  that  remains  to  the  testator.  The  bequest  to  A's  eldest 
son  for  his  life  is  void. 

.{b.)    A  fund  is  bequeathed  to  A  for  his  Hfe,  and  after  his  death  - 
to  his  daughters.     A  survives  the  testator.      A  has  daughters, 
some  of  whom  were  not  in  existence  at  the  testator's  death.     The  be-  \ 
quest  to  A's  daughters  comprises  the  whole  interest  that  remains-^ 
to  the  testator  in  the  thing  bequeathed.      The  bequest  to  A's 
daughters  is  valid. 

'(e, )    A  fkind  is  bequeathed  to  A  for  his  life,  and  after  his  death  fo 
his  daughters,  with  a  direction  that  if  any  of  them  marries  under  ♦ 
the  age  of  eighteen,   her  portion  shall  be  settled  so  that  it  may 
belong  to  herself  for  life,   and  may  be  divisible  among  her  children*  . 
aher  her  death.     A  has  no  daughters  living  at  the  time  of  the' 
testator's  deatli,  but  has  daughters  born  afterwaids  who  survive 
him.     Here  the  direction  for  a  settlement  has  the  effect,   in  the 
case  of  each  daughter  who  marries  under  eighteen,   of  substituting 
for  the  absolute  bequest  to  her  a  bequest  to    her  merely  for  her  ' 
life  ;  that  is  to  say,  a  bequest  to  a  person  not  in  existence  at  the 
time  of  the  testator's  death  of  something  which  is  less  than  the 
whole  interest  that  remains  to  the  testator  in  the  thing  bequeathed. 
The  direction  to  settle  the  fund  is  void. 

'\d.)  A  bequeaths  a  sum  of  money  to  B  for  life,  and  directs 
that  upon  the  death  of  B  the  fund  shaH  be  settled  upon  bis 
daughters,  so  that  the  portion  of  each  daughter  may  belong  to 
herself  for  life,  and  may  be  divided  .among  her  children*  after  her 
death.  B  has  no  daughter  living  at  the  time  of  the  testator's 
death.  In  this  case  the  only  Request  to  the  daughters  of  B  is 
contained  in  the  direction  to  settle  the  fund,  and  this  direction 
amounts  to  a  bequest,  to  persons  not  yet  bom,  of  a '  life-interest 

*..SeeAct  JJo.  XXIof  xSyo^  sea  6. 
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in  the  fund,  that  is  to  say,  of  something  which  is  less  than  the 
whole  interest  that  remains  to  the  testator  in  the  thing  bequeathed* 
The  dhrection  to  settle  the  fond  upon  the:  daughters- of  B  is  void. 

loi.    No-  bequest  is  valid  whereby  the  vesting  of  the 
thing  bequeathed  may  be  delayed  beyond 
t  't^         *^  lifetime  of   one  or  more  persons  living 
perpetuity.  ^^  ^j^^  testator's  decease,  and  the  minority 

-ef  some  person  wha  shall  be  in  existence  at  the  expiration 
of  that  period,  and  ta  whom^  if  he  attains  full  age,  the 
thing  bequeathed  is  to  belong.. 

Illustrationsi 

{a,)  A  fund  is  bequeathed  to  A  for  his  life  ;  and'  after  his 
death  to  B-for  his  life  ;  and  after  B's  death  to  such  of  the  sons  % 
of  B  as  shall  first  attain  the  age  of  25.  A  and  B  siurvive  the  testator. 
Here  the  son  of  B  who  shall  first  attain  the  age  of  25,  may  be  a 
son  born  after  the  death  of  the  testator  ;  such  son  may  not  attain  25 
until  more  than  18  years,  have  elapsed  from  the  death  of  the  longer 
Bver  of  A  and  B  ;  and  the  vesting  of  the  fund  may  thus  be  de- 
layed beyond  the  lifetime  of  A  and  B,.  and  the  minority  of  the 
sons  of  B,    The  bequest  after  B's  death  is  void, 

{d. )  A  fund  is  bequeathed  to  A  for  his  life  ;  and  after  his  death 
to  B  for  his  life  ;  and  after  B's  dieath  to  such  of  B's  sons  J  as  shall 
first  attain  the  age  of  25.  B  dies  ia  the  lifetime  of  the  testator, 
leaving  one  or  more  sons.  In  this  case  the  sons  of  B  are  persons 
living  at  the  time  of  the  testator's  decease,  and  the  time  whea 
cither  of  them  will  attain  25  necessarily  falls  within  his  own: 
lifetime.     The  bequest  Is  valid 

{c.)  Afimxlis  bequeathed  to  A  for  his  life,  and  after  his  death 
to  B  for  his  life,  with  a  direction  that  after  B's  death  it  shall 
be  divided  amongst  such  of  B's  children  t  as  shall  attain  the  age- 
of  18 ;  but  that  if  no  child  of  B  shall  attain  that  age,  the  fund, 
shall  go  to  C.  Here  the  time  for  the  division  of  the  fund  mu^t 
arrive  at  the  latest  at  the  expiration  of  18  years  from  the  death 
of  B,  a  person  living,  at  the  testator's  decease.-  All:  the  bequests 
are  valid. 

(d.)  A  fund  is  bequeathed  to  trustees  for  the  benefit  of  the 
testator's  daughters,  with  a  direction  that  if  any  of  them  marry 
under  age,  her  share  of  the  fimd  shall  be  settled  so  as  to  devolve 
after  her  death  upon-  such  of  her  chUdren  %  as  shall  attain  the 
age  of  18.  Any  daughter  of  the  testator  to  whom  the  direction 
applies  must  be  in  eadstence  at  hiis  decease,   and  any  portion  of 


X  See  Act  No.  XXI  of  1870,  sec.  6. 
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the  fond  which  may  eventuallj  be  settled  as  directed  must  vest 
not  later  than  x8  years  from  the  death  of  the  daughter  whose 
share  it  was.    All  these  provisions  are  valid. 

102.  If  a  bequest  is  m4de  to  a  class 
Bequest  to  a  ^f  persons,  with  regard  to  some  of  whom 
whomm.y^me  '*  '^  inoperative  by  reason  of  the  rules 
under  rules  in  contained  m  the  two  last  preg^ing  sec- 
sections  100  and  ^i°nS'  ^^  ®**^®*"  °^  ^^^^  ***^  bequest 
101.  shall  be  wholly  void. 

Illustrations, 

{a.)  A  fund  is  bequeathed  to  A  for  life,  and  after  his  death 
to  all  his  children*  who  shall  attain  the  age  of  35.  A  survives 
tlie  testator,  and  has  some  children  living  at  the  testator's  death, 
li^ach  child  of  A's  living  at  the  testator's  death  must  attain  the 
age  of  35  (if  at  all)  within  the  limits  allowed  for  a  bequest.  But  A 
nay  have  children  after  the  testator's  decease,  some  of  whom  may 
not  attain  the  age  of  35  until  more  than  18  years  have  elapased 
after  the  decease  of  A.  The  bequest  to  A's  children,  therefore, 
is  inoperative  as  to  any  child  born  after  the  testator's  death  ;  and 
as  it  is  given  to  all  his  children  as  a  class,  it  is  not  good  as  to  any 
division  of  that  class,  but  is  wholly  void. 

(^.)  A  fund  is  bequeathed  to  A  for  his  life,  and  after  his  death 
to  B,  C,  D  and  all  other  the  children*  of  A  who  shall  attain  the 
age  of  35,  B,  C,  D  are  children  of  A  living  at  the  testator's 
decease.  In  all  other  respects  the  case  is  the  same  as  that 
supposed  in  illustration  ^aj.  The  mention  of  B,  C  and  D  by 
name  does  not  prevent  the  bequest  from  being  regarded  as  a 
bequest  to  a  class,  and  the  bequest  is  wholly  void. 

Bequest  to  '^3*  Where  a  bequest  is  void  by  reason 
take  e&ot  on  ^^  ^^y  of  the  rules  contained  in  the  three 
failure  of  be-  last  preceding  sections,  any  bequest  con- 
quest Toid  un-  tained  in  the  same  will,  and  intended  to 
der  section  IQO,  take  effect  after  or  upon  failure  of  su^h 
101  or  102,  prior  bequest,  is  also  void. 

Illustrations, 

{a,)  A  fund  is  bequeathed  to  A  for  his  life,  and  after  his  death 
to  such  of  his  sons*  as  shall  first  attain  the  age  of  35,  for  his  life, 
and  after  the  decease  of  such  son,  to  B.  A  and  B  survive  the 
testator.  The  bequest  to  B  is  intended  to  take  effect  after  the 
bequest  to  such  of  ihe  sons  of  A  as  shall  first  attain  the  age  of  35, 

*  See  Act   No.  XXI  of  i97o,  section  6. 
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which  bequest   is  void  under  section  loi.     The  bequest  to  B 
is  void. 

(d.)  A  fund  is  bequeathed  to  A  for  his  life,  and  afttr  his  death 
to  such  of  his  sons  f  as  shall  first  attain  the  age  of  15,  and  if  no 
son  of  A  shall  attain  that  age,  to  B.  A  and  B  survive  the  testator. 
The  bequest  to  B  is  intended  to  take  effect  upon  failure  of  the 
bequest  to  such  of  A's  sons*  as  shall  first  attain  the  age  of  25, 
which  bequest  is  void  under  section  loi.     The  bequest  to  B  is  void. 

.        104.    A   direction    to   accumulate   the 

,.  *5*  ^^  fnl    income  arising  from  any  property  shall  be 

^cStion       void;  and  the  property  shall  be  disposed 

of  as  if  no  accumulation  had  beea  directed. 

Exception. — Where  the  property  is  immoveable,  or 
where  accumulation  is  directed  to  be  made  from  the 
death  of  the  testator,  the  direction  shall  be  valid  in 
respect  only  of  the  income  arising  from  the  property 
within  one  year  next  following  the  testator's  death ; 

and  at  the  end  of  the  year  such  property  and  income 
shall  be  disposed  of  respectively,  as  if  the  period  during 
which  the  accumulation  has  been  directed  to  be  made 
had  elapsed. 

Illustrations, 

{a.)  The  will  directs  that  the  sum  of  10.000  rupees  shall  be 
invested  in  Government-securities,  and  the  income  accumulated  for 
20  years,  and  that  the  principal,  together  with  the  accumulations, 
shall  then  be  divided  between  A,  B  and  C.  A,  B  and  C  are 
entitled  to  receive  the  sum  of  10,000  rupees  at  the  end  of  the  year 
from  the  testator's  death. 

{d,)  The  will  directs  that  10.000  rupees  shall  be  invested,  and 
the  income  accumulated  until  A  shall  marry,  and  shall  then  be 
paid  to  him.  A  is  entitled  to  receive  10,000  rupees  at  the  end  of 
a  year  from  the  testator's  death. 

{c. )  The  will  directs  that  the  rents  of  the  farm  of  Sultanpur 
shall  be  accumulated  for  ten  years,  and  that  the  accumulation  shall 
be  then  paid  to  the  eldest  son  of  A.  At  the  death  of  the  testator, 
A  has  an  eldest  son  living,  named  R.  B  shall  receive  at  the  end 
of  one  year  from  the  testator's  death  the  rents  which  have  accrued 
during  the  year,  together  with  any  interest  which  may  have  been 
made  by  investing  them. 

t  See  Act  No.  XXi  of  1870^  sec.  6. 
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{d.)  The  will  directs  that  the  rents  of  tfie  farm  ef  Sultanpar 
shall  be  accumulated  for  ten  years,  and  that  the  accumulatioRS 
shall  then  be  paid  to  the  eldest  son  of  A.  At  the  death  of  the 
testator,  A  has  no  son.    The  bequest  is  void. 

{e,)  A  bequeaths  a  sum  of  money  to  B»  to  be  paid  to  hin 
when  he  shall  attain  the  age  of  18,  and  directs  the  interest  to  be 
accumulated  till  he  shall  arrive  at  that  age.  At  A's  death  the 
legacy  becomes  vested  in  B ;  and  so  much  of  the  interest  as  is  not 
required  for  bis  maintenance  and  edueation  is  accumulated,  not  by 
reason  of  the  direction  contained  in  the  wilU  but  in  consequence 
of  B's  minority. 

105.    No  man  having  a  nephew  or  niece  or  any  nearer 

relative  shall  have  power  to  bequeath  any 

Bequtst    to    property  to  religious  or  charitable  uses, 

!if-J;Slw^«oif  except  by  a  will  executed  not  less  than 
chantiahleusea.    ^^^^^^    ^^^^^^    ^^^^^    ^,^    ^^^^^    ^^^ 

deposited  within  six  months  from  its  execution  in  some 
place  provided  by  law  for  the  safe  custody  of  the  wills 
of  living  persons* 

Illustration, 

A  having  a  nephew  makes  a  bequest  by  a  will  not  executed  nor 
deposited  as  required — 

for  the  relief  of  poor  people; 

for  the  maintenance  of  sick  soldiers  ; 

for  the  erection  or  support  of  a  hospital ; 

for  the  education  and  preferment  of  orphans  ; 

for  the  support  of  scholars ; 

ibr  the  erection  or  support  of  a  school ; 

for  the  building  and  repairs  of  a  bridge  ; 

for  the  making  of  roads ; 

for  the  erection  or  support  of  a  church  ; 

for  the  repairs  of  a  church  ; 

for  the  benefit  of  ministers  of  religion  ; 

for  the  formation  or  support  of  a  public  garden. 

All  these  bequests  are  void. 
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PART  XI I L 

Of  the  Vesting  of  Legactes  * 

1 06.    Where  by  the  terms  o(  a  bequest  the  legatee  is 

not  entitled  to  immediate  possession  o-f 

DateofvMtaner    ^i^^  ^^ing  bequeathed,  a  right  to  receive 

!!  Jl^!!7«J™°    it  at  the  proper  time  shall,  unless  a  contrary 

poned.  vested  m  the  legatee  on   the    testator's 

death,  and  shall  pass  ta  the  legatee's 
representatives  if  he  dies  before  that  time  and  without 
having  received  the  legacy. 

And  in  such  cases  the  legacy  is  from  the  testator's 
death  sad  to  be  rested  in  interest. 

Explanation, — An  intention  that  a  legacy  to  any  person 
shall  not  become  vested  in  interest  in  him  is  not  to  be 
inferred  merely  from  a  provision  whereby  the  payment 
or  possession  of  the  thing  bequeathed  is  postponed,  or 
whereby  a  prior  interest  therein  is  bequeathed  to  some 
other  person,  or  whereby  the  income  arising  from  the 
fond  bequeathed  is  directed  to  be  accumulated  until  the 
time  of  payment  arrives,  or  from  a  provision  that,  if  a 
particular  event  shall  happen,  the  legacy  shall  go  over  to 
another  person. 

IHusirations* 

{a. )  A  bequeaths  to  B  100  rupees,  to  be  paid  to  him.  at  the  dea^h 
of  C.  On  A's  death  the  legacy  becomes  vested  in  interest  in  B, 
and  if  he  dies  before  C,  his  representatives  are  entitled  to  the 
legacy. 

{d. )  A  bequeaths  to  B  100  rupees,  to  be  paid  to  him  upon  his 
attaining  the  age  of  18.  On  A's  death  the  legacy  becomes  vested 
in  interest  in  B. 

(c.)  A  fund  is  bequeathed  to  A  for  life„  and  after  his  death  to  B. 
On  the  testator's  death  the  legacy  to  B  becomes  veste<l  in  interest 
inB. 

*  This  Part  applies  to  the  wills  of  Hindus,  &c. ,  in  the  Lower 
Provinces  and  in  the  towns  of  Madras  and  Bombay,  Act  No.  XXI 
of  1870. 
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(</. )  A  fund  is  bequeathed  to  A  until  B  attains  the  age  of  18. 
and  then  to  B.  The  legacy  to  B  is  vested  in  interest  from  the 
testator's  death. 

(e. )  A  bequeaths  the  whole  of  his  property  to  B  upon  trust  to 
pay  certain  debts  out  of  the  income,  and  then  to  make  over  the 
fund  to  C.  At  A's  death  the  gift  to  C  becomes  vested  in  interest 
in  him. 

if.)  A  fund  is  bequeathed  to  A,  B  and  C  in  equal  shares,  to  be 
paid  to  them  on  their  attaining  the  age  of  18  respectively,  with  a 
proviso  that,  if  all  of  them  die  under  the  age  of  i8,  the  legacy  shall 
devohre  upon  D.  On  the  death  of  the  testator,  the  shares  vest  in 
interest  in  A,  B  and  C,  subject  to  be  devested  In  case  A,  B  and  C 
shall  all  die  under  18,  and  upon  the  death  of  any  of  them  (except 
the  last  survivor)  under  the  age  of  18,  his  vested  interest  passes,  so 
subject,  to  his  representatives. 

Date  of  Testing 

when   legacy        107.    A  legacy  bequeathed  in  case  a 
contingent  upon    specified    uncertain    event    shall    happen 
gpeeifled  uncer-    does  not  vest  until  that  event  happens, 
tain  event. 

A  legacy  bequeathed  in  case  a  specified  uncertain 
event  shall  not  happen  does  not  vest  until  the  happening 
of  that  event  becomes  impossible. 

In  either  case,  until  the  condition  has  been  fulfilled, 
the  interest  of  the  legatee  is  called  contingent. 

Exception, — Where  a  fund  is  bequeathed  to  any 
person  upon  his  attaining  a  particular  age/ and  the  will 
also  gives  to  him  absolutely  the  income  to  arise  from  the 
fund  before  he  reaches  that  age,  or  directs  the  income, 
or  so  much  of  it  as  may  be  necessary,  to  be  applied  for 
his  benefit  ;  the  bequest  of  the  fund  is  not  contingent. 

Illustrations. 

(a.)  A  legacy  is  bequeathed  to  D  in  case  A,  B  and  C[shall  all  die 
under  the  age  of  18.  D  has  a  contingent  interest  in  the  legacy 
until  A,  B  and  C  all  die  under  18,  or  one  of  them  attains  that  age. 

(^.)  A  sum  of  money  is  bequeathed  to  A  "in  case  he  shall  attain 
the  age  of  18,"  or,  "when  he  shall  attain  the  age  of  18."  A's  interest 
in  the  legacy  is  contingent  until  the  condition  shall  be  fulfilled  ty 
his  attaining  that  age. 

{c.)  An  estate  is  bequeathed  to  A  for  life,  and  after  his  death  to 
B,  if  B  shall  dien  be  living  ;  but  if  B  shall  not  be  then  Uving,  to  C. 
A,  Band  C  survive  the  testator.    Band  C  each  take  a  contingvit 
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interest  in  the  estate  until  the  event  which  is  to  vest  it  In  one  or  in 
the  other  shall  have  happened. 

(d,)  An  estate  is  bequeathed  as  in  .the  case  last  supposed.  B 
dies  in  the  lifetime  of  A  and  C.  Upon  the  death  of  B,  C  acquires 
a  vested  right  to  obtain  possession  of  the  estate  upon  A's  death. 

[e. )  A  legacy  is  bequeathed  to  A  when  she  shall  attain  the  age  of 
i8»  or  shall  marry  under  that  age  with  the  consent  of  B,  with  a  proviso 
that,  if  she  shall  not  attain  18,  or  marry  under  that  age  with  B's 
consent,  the  legacy  shall  go  to  C.  A  and  C  each  take  a  contingent 
interest  in  the  legacy.  A  attains  the  age  of  18.  A  becomes  abso- 
lutely entitled  to  the  legacy,  although  ^e  may  have  married  under 
z8  without  the  consent  of  B. 

{/. )  An  estate  is  bequeathed  to  A  until  he  shall  marry,  and  after 
that  event  to  B.  B's  interest  in  the  bequest  is  contingent  until  the 
condition  shall  be  fulfilled  by  A's  marrying. 

{g. )  An  estate  is  bequeathed  to  A  until  he  shall  take  advantage 
of  the  Act  for  the  Relief  of  Insolvent  Debtors,  and  after  that  event 
to  B.  B's  interest  in  the  bequest  is  contingent  until  A  takes 
advantage  of  the  Act 

{h.)  An  estate  is  bequeathed  to  A  if  he  shall  pay  500  rupees 
to  B.  A's  interest  in  the  bequest  is  contingent  until  he  has  paid 
500  rupees  to  B. 

{i.)  A  leaves  his  £a.rm  of  Sultanpur  Khurd  to  B,  if  B  shall 
convey  his  own  farm  of  Sultanpur  Buzurg  to  C.  B's  interest  in 
the  bequest  is  contingent  until  he  has  conveyed  the  latter  farm  to  C. 

{J.)  A  fund  is  bequeathed  to  A  if  B  shall  not  marry  C  within 
five  years  after  the  testator's  death.  A's  interest  in  the  legac}  is 
contingent,  until  the  condition  shall  be  fulfilled  by  the  expiration 
of  the  five  years  without  B's  having  married  C,  or  by  the  occurs 
rence,  within  that  period,  of  an  event  waich  makes  the  fulfilment 
of  the  condition  impossible. 

{k. )  A  fond  is  bequeathed  to  A  if  B  shall  not  make  any  provision 
lor  him  by  will.    The  legacy  is  contingent  until  B's  death. 

(/.)  A  bequeaths  to  B  500  rupees  a  year  upon  his  attaining 
the  age  of  18,  and  directs  that  the  interest,  or  a  competent  part 
thereof,  shall  be  applied  for  his  benefit  until  he  reaches  that  age. 
ITie  legacy  is  vested. 

{m,}  A  bequeaths  to  B  500  rupees  when  he  shall  attain  the 
.  «ge  of  x8,  and  directs  that  a  certain  sum,  out  of  another  fund, 
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shall  be  upplied  for  his  maintenance  until^he  arrives  at  that  a^^e. 
The  legacy  is  contingent. 

Vesting  of  in- 
terest  in    be-        108.    Where  a  bequest  is  made  only  to 

quest  to   ench  gu^h    members    of  a  class  as    shall  have 

da^  ^M  shaU  ^^^^i^^^l  ^  particular  age,   a  person   who- 

have    attained  has  not  attained  that  age   connot  have  a. 

particular  age,  "^^^^^^  interest  in  the  legacy. 

Illustration, 

A  fund  is  bequeathed  to  such  of  the  children  of  A  as  shall  attain 
the  age  of  18,  with  a  direction  that,  while  any  child  of  A  shjUL 
be  under  the  age  of  18,  the  income  of  the  share,  to  which  it  may 
be  presumed  he  will  be  eventually  entitled,  shall  be  applied  for 
his  maintenance  and  education.  No  child  of  A  who  is  under  the 
age  of  18  has  a  vested  interest  in  the  bequest 


PART  XIV. 

Of  Onerous  Bequests. 

109.    Where  a  bequest  imposes  an  obli- 
Onerous  be-    gabion  on  the  legatee,  he  can  take  nothing. 
quest.  i^y  j^  unless  he  accepts  it  fully. 

Illustration  • 

A  having  shares  in  (X),  a  prosperous  joint  stock  company,  and 
also  shares  in  (Y),  a  joint  stock  company  in  difficulties,  in  respect 
of  which  shares  heavy  calls  are  expected  to  be  made,  be- 
queaths to  B  all  his  shares  in  joint  stock  companies.  B  refuses 
to  accept  the  shares  in  (Y).     He  forfeits  the  shares  in  (X). 

One  of  two  iio.    Where  a  will  contains  two  separ- 

separate     and  ate  and    independent     bequests     to    the 

independent  be-  same  person,   the  legatee  is  at  liberty  to 

quests  to  same  accept  one  of  them  and  refuse  the  other, 

person  may  be  although  the  former  may  be  beneficial  and 

T^'f^^'  the  latter  onerous. 

Illustration, 

A  having  a  lease  for  a  term  of  years  of  a  house  at  a  rent  which  he 
and  his  representatives  are  bound  to  pay  during  the  term,  and  which 
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is  higher  than  the  house  can  be  let  for,  laequeaths  to  B  the  lease 

and  a  sum  of  money.     B  refuses  to  accept  the  lease.  He  shall 
nAt  by  this  refusal  forfeit  the  money, 


PART  XV. 

Of  Contingent  Bequests. 

,111.    Where  a  legacy  is  given   if  a  specified  uncer- 
tain event  shall  happen,   and  no  time  is 
Beqnest  cjon-    mentioned  in  the  will  for  the  occurrence 
'^^^\     ^^^    of  ^liat  event,  the  legacy  cannot  take  effect 

tiineheinffien-    Pe"®^  ^^«»  ^^^  ^J^^  bequeathed  is  pay- 

tibned  Ibt  its    able  or  distributable. 

occurrence. 

Illusiraiions, 

{a,)  A  legacy  is  bequeathed  to- A,  and  in  case  of  his  death,  to 
B.     If  A  siu-vives  the  testator,  the  legacy  to  B  does  not  take  effect. 

{6,)  A  legacy  is  bequeathed  to  A,  and  in  case  of  his  death  '^th- 
out  children,  to  B.  If  A  survives  the  testator  or  dies  in  his  lifetime 
leaving  a  child,  the  legacy  to  B  does  not  take  dfect 

4^..)  A  legacy  is  bequeathed  to  A  when  and  if  he  attains  the  age 
of  i8,  and  in  case  of  his  death,  to  B.  A  attains  the  age  of  i8. 
The  legacy  to  B  does  not  take  eflfect. 

(d. )  A  legacy  is  bequeathed  to  A  for  life,  and  after  his  death  to 
B^  and,  "  in  case  of  B's  death  without  children,"  to  C.  Thp  wprds 
"  in  case  of  B's  death  without  children  "  are  to  be  understood  as 
meaning  in  case  B  shall  die  without  children  during  the  lifetime  of  A. ' 

-{e. )  A  legacy  is  bequeathed  to  A  for  life,  and  after  his  death  to 
B,-and,  "  in  case  of  B's  death,  "  to  C.  The  words  "  in  case  of  B's 
death  "are  to  be  considered  as  meaning  ••  incase  B  shall  die  in 
the  lifetime  of  A.  " 

'«i2u  Where  a  bequest  is  made  to  such  of  certain 
persons  as  shall  be  surviving  at  some 
Bequest  to  such  pe^od,  but  the  exact  period  is  not  speci- 
L^XFm  ^^^'  thelei^acy  shall  go  to  such  of.  them 
iurviving  at  as  shall  be  alive  at  the  time  of  payment 
B«ne period  nob  ^^  distribution,  unless  a  contrary  inten- 
ipeciflfid.  tion  appear  by  the  will*  .     . 
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Illustrations,^ 

(a.)  Property  is  bequeathed  to  A  and  B^  to  be  eqaaQj  divided 
between  them,  or  to  the  survivor  of  them.  If  both  A  and  B  surviiPe 
he  testator,  the  legacy  is  equally  divided  between  them.  If  A  dies 
before  the  testator,  and  B  survives  the  testator,  it  goes  to  B. 

(b. )  Property  is  bequeathed  to  A  for  life,  and  after  his  death  to 
B  and  C,  to  be  equally  divided  between  them«  or  to  the  survivor  of 
them.  B  dies  during  the  Hfe  of  A  ;  C  survives  A.  At  A's  death 
the  legacy  goes  to  C. 

{c. )  Property  is  bequeathed  to  A  for  life,  and  after  his  death  to 
B  and  C,  or  the  survivor,  with  a  direction  that,  if  B  should  not 
survive  the  testator,  his  children  are  to  stand  in  his  place.  C  dies 
during  the  life  of  the  testator  ;  B  survives  the  testator,  but  dies  in 
the  lifetime  of  A,    The  legacy  goes  to  the  representative  of  B. 

(d. )  Property  is  bequeathed  to  A  for  life,  and  after  his  death  to 
B  and  C,  with  a  direction  that,  in  case  either  of  them  dies  in  the 
lifetime  of  A,  the  whole  shall  go  to  the  survivor.  B  dies  in  the 
lifetime  of  A.  Afterwards  C  dies  in  the  lifetime  of  A.  The  legacy- 
goes  to  the  representative  of  C 


PART  XVI. 

Of  Conditional  Bequests. 

iiSSc!^        ^y..  A  be<^nest  upon  an    impossibly 
JSS^T  condrtion  IS  void. 

Illustrations. 

(a. )  An  estate  is  bequeathed  to  A  on  condition  that  be  shall 
walk  one  hundred  miles  in  an  hour.    The  bequest  is  void. 

{b. )  A  bequeaths  500  rupees  to  B  on  condition  that  he  shall 
marry  A's  daughter.  A's  daughter  was  dead  at  the  date  of  the  wiU. 
The  bequest  is  void. 

Bequest  upon  1 1 4.  A  bequest  upon  a  condition,  the 
illegal  or  im«-  fulfihnent  of  which  wodld  be  contrary  to 
monU  condition,    law  or  to  morality,  is  void. 

Illustrations, 

(a,)    A  bequeaths  500  rupees  to  B  on  condition  that  he  shall 
murder  C.    Tne  bequest  is  void. 
\b, )    Ak  bequeaths  5,000  rupees  to  his  niece  if  she  will  desert  her 
sband.    The  bequest- is  void. 

Digitized  by  VjOOQIC 


^WC^,  ttS'^^]     "^HE  INDUN  SUCCESSION  ACT*  447 > 

n-ijji      i.   *        ''5'    WhereawiU  imposses  a  condi- 
^?i™«^*  ®^    tion  to  be  fulfilled  before  the  legatee  can 
dStte  viSl^    take  a  vested  interest  in  the  thing  be- 
ef legacy  queathed,  the  condition  shall  be  consider- 
ed to  have  been  fulfilled  if  it  has  been 
sabstantially  complied  with. 

Illustrations, 

(a,)  A  legacy  is  bequeathed  to  A  on  condition  that  he  shall 
marry  with  the  consent  of  B,  C,  D  and  E.  A  marries  with  the 
written  consent  of  B.  C  is  present  at  the  marriage.  D  sends  a 
present  to  A  previous  to  the  marriage.  E  has  been  personally  in- 
fonned  by  A  of  his  intentions,  and  has  made  no  objection.  A  has 
fulfilled  the  condition. 

(A)  A  legacy  is  bequeathed  to  A  on  condition  that  he  shall 
marry  with  the  consent  of  B,  C  and  D.  D  dies.  A  marries  with 
the  consent  of  B  and  C.    A  has  fulfilled  the  condition. 

(c.)  A  legacy  is  bequeathed  to  A  on  condition  that  he  shall 
nuirry  with  the  consent  of  B,  C  and  D.  A  marries  in  the  lifetime 
of  B,  C  and  D,  with  the  consent  of  B  and  C  only.  A  has  not 
fuiflled  the  condition. 

(d.)  A  legacy  is  bequeathed  to  A  on  condition  that  he  shall 
marry  with  the  consent  of  B,  C  and  D.  A  obtains  the  unconditional 
assent  of  B,  C  and  D  to  his  marriage  with  E.  Afterwards  B,  C 
and  D  capriciously  retract  their  consent  A  marries  E.  A  has 
fulfilled  the  condition. 

ie. )  A  legacy  is  bequeathed  to  A  on  condition  that  he  shall 
marry  with  the  consent  of  B,  C  and  D.  A  marries  without  the 
consent  of  R  C  and  D,  but  obtains  their  consent  after  the 
marriage.    A  has  not  fulfilled  the  condition. 

(/. )  A  makes  his  will,  whereby  he  t)equeaths  a  sum  of  money  to 
to  B  if  B  shall  marry  with  the  consent  of  A's  executors.  B  marries 
during  the  lifetime  of  A,  and  A  afterwards  expresses  his  approbation 
of  the  marriage.   A  dies.   The  bequest  to  B  takes  effect 

(g.)  A  legacy  is  bequeathed  to  A  if  he  executes  a  certain 
decnment  within  a  time  specified  in  the  wilL  .The  document  is 
executed  by  A  within  a  reasonable  time,  but  not  within  the  time 
specified  in  the  will.  A  has  not  performed  the  condition,  and 
is  not  entitled  to  receive  the  legacy. 

116.     Where  there  is  a  bequest  to  one  person  and 
nATiMia^  ♦    A    a  bequest  of  the  same  thing  to  another  if 
andt^failurt    the  prior  bequest  shall  fail,  the  second 
of prioir  bequest     t)equest  shall  take  eflfect  upon  the  failure 
toB.  '    of  the  prior  bequest,  although   the  failure 

_  .       may  not  have  occurred  in  tbe  manner 
contemplated  by  the  testator. 
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Illustrations, 

{a.)    A  bequeaths  a  sum  of  money  to  his  own  children  surviving  ' 
htm,  and  if  they  all  die  under  x8,   to  B.    A  dies  without  having 
ever  had  a  child.    The  bequest  to  B  takes  effect 

(i.)  A  bequeaths  a  sum  of  money  to  B,  on  condition  that 
he  shall  execute  a  certain  document  within  three  months  after 
A's  death,  and  if  he  should  neglect  to  do  so,  to  C.  B  dies  in  the 
testator's  lifetime.    The  bequest  to  C  takes  effect. 

—^  117.    Where  the  will  shows  an  inten- 

b.5rtnT1*  tion  that  the  second  bequest  shall  take 
tiSe  effect  on  ^"^^t  only  in  the  event  of  the  first  be- 
failure  of  first,  quest  failing  in  a  particular  manner,  the 
second  bequest  shall  not  take  effect  un- 
less the  prior  bequest  fails  in  that  particular  manner. 

llustratton^ 

A  makes  a  bequest  to  his  wife,  but  in  case  she  should  die 
in  his  lifetime,  bequeaths  to  B  that  which  he  had  bequeathed  to 
her.  A  and  his  wife  perish  together,  under  circumstances '  which 
make  it  impossible  to  prove  that  she  died  before  him.  The 
bequest  to  B  does  not  take  effect 

Bequest  over,  ^^8.    A  bequest  may  be  made    to  any 

conditional  upon  person    with    the    condition    superadded 

happening     or  that  in  case  a  specified  uncertain  event 

not   happening  shall  happen,  the  thing  bequeathed  shall 

of  specified  un-  go  to  another  person  ;  or,  that  in   case  a 

certain  event.  specified  uncertain  event  shall  not  happen, 
the  thing  bequeathed  shall  go  over  to  another  person. 

In  each  case  the  ulterior  bequest  is  subject  to  the 
rules  contained  in  sections  107,  log,  109,  110,  in,  112, 
113,  114,  116,  ir;. 

Illustrations^ 

(a,)  A  sum  of  money  is  bequeathed  to  A,  to  be  paid  to  him 
at  the  age  of  18,  and  if  he  shall  die  before  he  attains  that  age, 
to  B.  A  takes  a  vested  interest  in  the  legacy,  subject  to  be 
devested  and  to  go  to  B  in  case  A  shall  die  under  18. 

{d.)  An  estate  is  bequeathed  to  A  with  a  proviso  that  if  A  shall 
dispute  the  competency  of  the  testator  to  make  a  will,  the  estate 
shall  go  to  B.  A  disputes  the  competency  of  the  testator  to  maks 
3.  will    The  estate  goes  to  B, 
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{c. )  A  sum  of  mrioey  is  bequeathed  to  A  for  life,  and  after  his 
death  to  B,  but  if  B  shall  then  be  dead,  leaving  a  sc«n,  such  son  is  to 
stand  in  the  place  •>fB.  B  takes  a  vested  iutei^st  in  the  legacy, 
subject  to  be  deveste<l  if  he  dies  leaving  a  son  in  A's  lifetime. 

{d. )  A  sum  uf  money  is  bequeathed  to  A  and  B,  and  if  either 
should  die  tluring  the  life  of  C,  then  to  the  survivor  living  at 
the  death  of  C.  A  and  B  die  before  C.  The  gift  over  cannot 
take  effect,  but  tlie  rcpreseutative  of  A  takes  one-half  of  tbe 
money,  aud  tlie  represeuutive  of  B  takes  the  other  half. 

[e.)  A  bequeaths  to  B  the  interest  of  a  fund  for  life,  and  directs 
the  fund  to  be  divided,  at  her  death,  equally  among  her  three 
children,  or  £uch«»f  them  as  s^iall  be  living  at  her  deatlu  All  the 
children  of  B  die  in  B's  lifetime.  The  bequest  over  cannot  take 
eflfect,  but  the  interests  of  tlie  children  pass  to  their  representatives. 

_    ....  .         119.    An  ulterior  bequest  of  the  kind 

to  t  •u'fS-    contemplated  by  the  last  preceding  sec- 
Mstrict; y      -    ^^^^  cannot  take  effect,  unless  the  condi- 
tion is  strictly  fulfilled. 

Illustrattons, 

(tf.)  A  legacy  is  bequeathed  to  A,  with  a  jvoviso  that,  if  he 
marries  widiout  the  consent  of  B,  C  and  D,  the  legacy  shall  go  to 
E.  D  dies.  Even  if  A  marries  without  the  consent  of  B  and  C, 
the  gift  to  E  does  not  take  effect* 

(*. )  A  legacy  is  bequeathed  to  A,  with  a  proviso  that,  if  he 
marries  without  iJie  consent  of  B,  tlie  legacy  shall  go  to  C.  A 
marries  with  tlie  consent  of  B.  He  afterwards  becomes  a  widower 
and  marries  again  withc^ut  the  coiiseut  of  B.  The  bequest  to 
C  does  ncjt  take  effect. 

(r. )  A  legacy  is  bequeathed  to  A,  to  be  paid  at  18,  or  marriage, 
with  a  provis- .  that,  if  A  dies  under  18,  or  marries  without  the 
consent  of  B,  tlie  legacy  sliall  go  to  C.  A  marries  under  18, 
without  the  cnuseat  of  B.    The  bequest  to  C  takes  effect 

Original   be- 
quest not  affect-        120.     If  the    ulterior  bequest  be  not 

ed  by  inyaiidi-  valid,  the  original  bequest  is  not  affected 

ty  of  second.  by  it. 

Illustrations* 

{a.)  An  estate  is  bequeathed  to  A  for  his  life,  with  a  condition 
superadded  that  if  he  shall  not  on  a  given  day  walk  100  miles 
in  an  hour,  the  estate  shall  go  to  B.  The  condition  being  void, 
A  retains  his  estfite  as  if  no  condition  bad  been  inserted  in  the  vnSk 

29 
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{d.)  An  estate  is  bequeathed  to  A  for  her  life,  and  if  fflie  do 
not  desert  her  husband,  to  B.  A  is  entitled  to  the  estate  during 
her  life  as  if  no  condition  had  been  inserted  in  the  will. 

{c. )  An  estate  is  bequeathed  to  A  for  life,  and,  if  he  marries, 
to  the  eldest  son  of  B  for  life.  B,  at  the  date  of  the  testator's 
death,  had  not  had  a  son.  The  bequest  over  is  void  undcir 
section  92,  and  A  is  entitled  to  the  estate  during  his  life. 

Bequest  con-        jji.    a  bequest  may  be  made  with  the 

ditionedthatlit  condition   superadded  that  it  shall  cease 

shaJl  cease    to  ^    .  re    r-  -c  j 

liav^  effect   in  ^°  ^^^^  effect  m  case  a  specified  uncer- 

case     specified  ^^^^    event    shall    happen,    or  in  case  a 

uncertain  event  specified  uncertain  event  shall  not  hap- 

shall  happen'..or  pen. 


not  happen. 


Illustrations. 


(a. )  An  estate  is  bequeathed  to  A  for  his  life,  with  a  proviso  that, 
in  case  he  shall  cut  down  a  certain  wood,  the  bequest  shall  cease 
to  have  any  effect.  A  cuts  down  the  wood ;  he  loses  his  life-interest 
in  the  estate. 

{b.)  An  estate  is  bequeathed  to  A,  provided  that,  if  he  marries 
under  the  age  of  25  without  the  consent  of  the  executors  named 
in  the  wUl,  the  estate  shall  cease  to  belong  to  him.  A  marries 
under  25  without  the  consent  of  the  executors.  The  estate  ceases 
to  belong.to  him. 

(c. )  An  estate  is  bequeathed  to  A,  provided  that,  if  he  shall  not 
go  to  Elngland  within  three  years  after  the  testator's  death,  his 
interest  in  the  estate  shall  cease.  A  does  not  go  to  England  within 
the  time  prescribed.     His  interest  in  the  estate  ceases. 

(d.)  An  estate  is  bequeathed  to  A,  with  a  proviso  that,  if  she 
becomes  a  Nun,  she  shall  cease  to  have  any  interest  in  the  estate. 
A  becomes  a  Nun.    She  loses  her  interest  under  the  will. 

{e.)  A  fund  is  bequeathed  to  A  for  life,  and  after  his  death  to  B, 
if  B  shsJl  be  then  living,  with  a  proviso  that,  if  B  shall  become  a 
Nun,  the  bequest  to  her  shall  cease  to  have  any  effect.  B  becomes 
a  Nun  in  Uie  life-time  of  A.  She  thereby  loses  her  contingent 
interest  in  the  fund. 

122.     In  order  that  a  condition   that  a 

Such    condi-    bequest  shall  cease  to  have  effect  may  be 

tion  must  not     ^^j*^^   j^  jg  necessary  that  the  event  to 

deJ s^tioi  W7.    7^^^*^  'V.^l'"^?^  ^"^  one  which  could  legal- 

\y  constitute  the  condition  of  a  bequest  as 

contemplated  by  the  one  hundred  and  seventh  secti<Hi.  * 
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123.  Where  a  bequest  is  made  with 
BMTdtorie-  a  condition  superadded  that  unless  the 
Sr*imMffliMB  legatee  shall  peiform  a  certain  act,  the 
or  mde&iitely  subject-matter  of  the  bequest  shall  go  to 
postponing  act  ^^^other  person,  or  the  bequest  shall  cease 
for  wliicli  no  to  have  effect  ;  but  lio  time  is  specified 
time  specified  for  the  performance  6{  the  act  ;  if  the 
and  on  non-  legatee  takes  any  step  which  renders  im- 
perfofmaisce  of  possible  or  indefinitely  postpones  the  per- 
which  subject-  formance  of  the  act  required,  the  legacy 
matter  to  go  shall  go  as  if  the  legatee  had  died  without 
performing  such  act. 


over. 


Illustrattons* 

{a. )  A  bequest  is  made  to  A  with  a  proviso  that,  unless  be 
enters  the  army,  the  legacy  shall  go  over  to  B.  A  takes  holy 
orders,  and  thereby  renders  it  impossible  that  he  should  fulfil  the 
condition.     B  is  entitled  to  receive  the  legacy. 

(*)  A  bequest  is  made  to  A  with  a  proviso  that  it  shall  cease 
to  have  any  effect  if  he  does  not  marry  B's  daughter.  A  marries 
a  stranger,  and  thereby  indefinitely  postpones  the  fulfilment  of  the 
condition.    The  bequest  ceases  to  have  effect 

124.  Where  the  will  requires  an  act  to  be  performed 
Iterformance  ^Y  ^^®  legatee  within  a  specified  time, 
of  condition,  either  as  a  condition  to  be  fulfilled  before 
precedent  or  the  legacy  is  enjoyed,  or  as  a  condition 
subsequent,  upon  the  non-fulfilment  of  which  the  sub- 
within  specified  ject-matter  of  the  bequest  is  to  go  over 
*^°^*-  to  another  person,  or  the  bequest  is  to 

cease  to  have  effect  ;  the  act  must  be  performed  within 
the    time    specified,    unless  the    performance  of  it  be 
T?«*+i,     4.-        prevented  by  fraud,  in  which  case  such 
in^offrSd     *"^^^^**  ^^^^  ^^^^^  ^^  allowed  as  shall  be 
"    requisite  to  make  up  for  the  delay  caused 
by  such  fraud. 


d  by  Google 


452  THE  INDIAN  SUCCESSION  ACT.     [  SECS.  125*126. 

PART  XVI  I. 

Of  Bequests  with  Directions  as  to  Application 
OR  Enjoyment, 


Direction  that 
funds  be  em- 
ployed in  parti- 
cular manner 
foUowinjr  abso- 
lute bequest  of 
same  to  or  for 
benefit  of  any 
person. 


125.  Where  a  fund  is  bequeathed  abso- 
lutely to  or  for  the  benefit  of  any  person, 
but  the  will  contains  a  direction  that  it 
shall  be  applied  or  enjoyed  in  a  particular 
manner,  the  legatee  shall  be  entitled  to 
receive  the  fund  as  if  the  will  had  contain- 
ed no  such  direction. 

Illustration, 

A  sum  of  money  is  bequeathed  towards  purchasing  a  country- 
residence  for  A,  or  to  purchase  an  annuity  for  A,  or  to  purchase  a 
commission  in  the  army  for  A,  or  to  place  A  in  any  business.  A 
chooses  to  receive  tlie  legacy  in  money.    Ke  is  entitled  to  «lc  so. 

126.  Where  a  testator  absolutely  be- 
queaths a  fund,  so  as  to  sever  it  from  his 
own  estate,  but  directs  that  the  mode  of 
enjoyment  of  it  by  the  legatee  shall  be 
restricted  so  as  to  secure  a  specified  bene- 
fit for  the  legatee  ;  if  that  benefit  cannot 
be  obtained  for  the  legatee,  the  fund 
belongs  to  him  as  if  the  will  had  contained. 
00  such  direction. 

Illustrations  * 

{a.)  A  bequeaths  the  residue  of  his  property  to  be  divided 
equally  among  his  daughters,  and  directs  that  the  shares  cf  the 
daughters  shall  be  settled  u^xtn  tlieraselves  respectively  f'-.r  Kfe,  apd 
be  paid  to  their  children  after  their  death.  All  the  daughters  die 
unmarried :  the  representatives  of  each  daughter  are  entided  to 
her  share  of  the  residue. 

(^. )  A  directs  his  trustees  to  raise  a  sum  of  money  for  his 
daughter,  and  he  tlien  directs  that  they  shall  invest  the  fund,  and 
pay  the  income  arising  from  it  to  her  during  her  life,  and  divide 
the  principal  among  her  children  after  her  death.  The  daughter 
dies  without  having  ever  had  a  child.  Her  representatives  are 
endtled  to  the  fund. 


Direction  that 
mode  of  enjoy- 
ment of  absolute 
bequest  is  to  be 
restricted,  to 
secure  specified 
benefit  for 
legatee. 
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127,  Where  a  testator  does  not  absolutely  bequeath 
a  fund,  so  as  to  sever  it  from  his  own. 

Bequest  of  estate,  but  gives  it  for  certain  purposes, 
fund  for  certain  ^nd  part  of  those  purposes  cannot  be 
piir^ses,  aome    fuifiHg  j^  the  fund,  or  so  much  of  it  as  has 

be-fiSSllec^^^     ^°^    ^®®*^    exhausted    upon    the    objects 
contemplated  by'  the  will,  remains  a  part 
of  tfie  estate  of  the  testator. 

Illustrations, 

{a, )  A  directs  that  his  trustees  shall  invest  a  sum  of  monev  in  a 
particular  way,  and  shall  pay  the  interest  to  his  s^m  for  lire,  and 
at  his  death  sliall  divide  the  piiiicipal  among  his  children ;  the  son 
dies  without  having  ever  had  a  child  The  fund,  after  the  son's 
death,  belongs  to  the  estate  of  the  testator. 

{d.)  A  bequeaths  the  residue  of  his  estate  to  be  divided  equally 
among  his  daughters,  with  a  direction  that  they  are  to  liave  the 
interest  only  during  their  hves,  and  that  at  their  decease  tlie  fund 
shall  go  to  their  children.  The  daughters  have  no  children.  The 
fnnd  belongs  to  the  estate  of  the  testator. 


PART  XVIII. 
Of  Bequests  to  an  Executor. 
Legateenamed  128.  If  a  legacy  is  bequeathed  to  a 
as  executor  can-  person  who  is  named  an  executor  of  the 
hfi^^siSen-  ^^^  ^®  ^^^"  "°'  *^^^  the  legacy  unless 
tion  to  act  as  ^®  proves  the  will  or  otherwise  manifests 
executciir.  *°  intention  to  act  as  executor. 

Illustration. 

A  legacy  is  given  to  A,  who  is  named  an  executor.  A  orders 
the  funeral  according  to  the  direoliins  c^j^tained  in  the  will,  and 
dies  a  few  days  after  the  testator,  without  having  proved  the  will. 
A  has  manifested  an  iutentiun  to  act  as  executor. 


PART  XIX. 
Of  Specific  Legacies. 

129.    Where  a  testator  bequeaths  to  any  person  a 
specified  part  of   his  property,  which  is    • 
dsfi^i       *^^    distinguished  from  all  other  parts  of  his 
property,  the  legacy  is  said  to  be  specific. 
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Illustrations^ 

(a,)    A  bequeaths  to  B— 

"  the  dtamond-rii^  presented  to  him  bj  C  :** 

"  his  gold  chain  : 

"  a  certain  bale  of  wool :" 

"a  certain  piece  of  doth :" 

"  aU  bis  hoosebold-goods,  which  shall  be  in  or  about  Ins 

dweUing-bouse  in  M  Street,  in  Calcatta,  at  the  time 

of  his  death :" 
"the  sum  of  1,000  rupees  in  a  certain  chest :" 
'*  the  debt  which  B  owes  him  :" 
"  all  his  bills,  bonds  and  secorities  belonging  to  him,  lyiqg 

in  his  lodgings  in  Calcutta :" 
"  all  his  ftimiture  in  his  house  in  Calcutta':" 
"  all  his  goods  on  board  a  certain  ship  then  lying  in  tbs 

river  Hugh :" 
"  4«ooo  rupees  which  be  has  in  the  hands  of  C ;" 
"  the  money  due  to  him  on  the  bond  of  D :" 
"his  mortgage  on  the  Rampur  fieurtory :" 
"  onerbalf  of  the  money  owing  to  him  on  his  mortgage  of 

Kampur  factory. ; " 
"  1,000  rupees  being  part  of  a  debt  due  to  hinvfroCn  C  :" 
''  his  capital  stock  of  1,000/.  in  East  India  Stock :" 
"  his  promissory  notes  of  the  Government  of   India  for 

10,000  rupees  in  their  4  per  cent  loan ;" 
**  all  su«h  sums  of  money  as  his  executors  niay,  after  his 

death,   receive  in  respect  of  the  debt  due  to  him  from 

the  insolvent  firm  of  D  and  Company :" 
"  all  the  wine  which  he  may  have  in  his  cellar  at  the  time 

of  his  death :" 
*'  such  of  bis  horses  as  B  vfii^y  select :" 
"  ^  his  shares  in  the  Bank  of  Bengal ;" 
"  all  the  shares  in  the  Bank  of  Bengal  which  be  may 

possess  at  the  time  of  his  death." 
*'  all  the  money  which  be  has  in  the  53^  per  cent   loan  of 

the  Governntent  of  India :" 
"  all  the  Government-securities  he  shall  be  entitled  to  at 

the  tlnje  of  his  decease ;" 
Eaeh  of  these  legacies  is  specific 

(^.)  A  having  Government  promissory  notes  for  10,000  rupees, 
bequeaths  to  his  executors  "  Qovemitient  promissory  notes  for  xo,ooo 
rupees  in  trust  to  sell "  for  the  benefit  of  B. 

The  legacy  is  specific. 

{e, )  A  having  property  at  Benares,  and  ailso  in  other  plaoeSi 
bequeaths  to  B  all  his  property  at  Benares. 

The  legacy  is  specific.  ■ 
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4^ )    A  bequeaths  to  B~ 

his  house  in  Calcutta  : 

his  zamindari  of  Rampur : 

his  taluq  of  Ramnagar  : 

his  lease  of  the  Indigo-factory  of  Salkya  : 

an  annuity  of  500  rupees  out  of  the  rents  of  his  zamindari 

of  W. 
A  directs  his  zamindari  of  X  to  be  sold,  and  the  proceeds 
to  be  invested  for  the  benefit  oS  B. 
£ach  of  these  bequests  is  specific. 

{e. )  A  by  his  will  charges  his  zamindari  of  Y  With  an  annuity 
of  1,000  rupees  to  C  during  his  life,  and  subject  to  this  charge  he 
liequeaths  the  zamindari  to  D.     Each  of  these  bequests  is  specific 

_(yi )  A  bequeaths  a  sum  of  money — 

to  buy  a  house  in  Calcutta  for  B : 

to  buy  an  estate  in  zila  Faridpur  for  B : 

to  buy  a  diamond-ring  for  B  : 

to  buy  a  horse  for  B : 

to  be  invested  in  shares  in  the  Bank  of  Bengal  for  B : 

to  be  invested  in  Government  Securities  for  B : 
A  bequeaths  to  B— 

'*.  a  diamond-ring :" 

*'a  horse:" 

"  10,000  rupees  worth  of  Govemmen^-secarities  :** 

*'  an  annuity  of  500  rupees :" 

*'  2,000  rupees  to  be  paid  in  cash  :" 

"  so  much  money  as  will  produce  5,000  rupees  4  per  cent. 
Government-securities. " 

These  bequests  are  not  specific 

^^.)  A,  having  property  in  England  and  property  in  India, 
bequeaths  a  legacy  to  B,  and  directs  that  it  shall  be  paid  out  of 
Che  property  which  he  may  leave  in  India.  He  also  bequeaths  a 
legacy  to  C  and  directs  that  it  shall  be  paid  out  of  the  property 
which  he  may  leave  in  England. 
No  one  of  these  legacies  is  specific 

Bequest  of  sum         ^3*^-     Where  a  sum  certain  is  bequeath- 

«ertain    where  ed,   the  legacy  is  not  specific  merely  be- 

stooks,  ftc,  in  cause  the   stocks,  funds  or  securities  in 

which  invested  which  it  is  invested  are  described  in  the 

are  described.  will.     - 

Illustration^ 
A  bequeaths  to  B— 

' '  10,000  rupees  of  his  funded  property :" 
"*'  10,000  rupees  of  his  property  now  invested  in  jshares  i)f 
the  East  India  Railway  Company ;" 
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"  IO.OOO  rupees,  at  present  secured  by  mortgage  of  Ram- 
pur  fact  ry." 
No  one  of  these  legacies  is  specific. 

Bequest   of        '3^*  ^^^^"^  ^  becjnest  is  made  in  gener- 

Btock  w  here  ^^   terms,  of  a  certain  amount  of  any  kind 

testator  had,  at  of  stock,  the  legacy  is  not  specific   merely 

date    of    will,  because  the  testator  was,   at  the  date  of 

equal  or  greater  his  wiil,  possessed  of  stock  of  the  speci- 

amount  of  stock  fied  kind,  to  an  equal  or  greater  amount 

of  same  kind.  than  the  amount  bequeathed. 

Illustration, 

A  bequeaths  to  B  5,000  nii-ees  five  per  cent.  GoTemment- 
securities.  A  had  at  the  date  of  the  will  five  per  cent  Govern- 
ment-securities f  jf  5,000  nipees. 

The  legacy  is  ii»>t  specific. 


Bequest  of 
money  where 
not  payable  un- 
til part  of  testa- 
tor's property 
disposed  of  in 
certain  way. 


132.  A  money-legacy  is  not  specific 
merely  because  the  will  directs  its  pay- 
ment to  be  postponed  until  some  part  of 
the  property  of  the  testator  shall  have 
been  reduced  to  a  certain  form,  or  remit- 
ted to  a  certain  place. 

Illustration, 


A  bequeaths  to  B  Io^ooo  rupees,  and  directs  that  this  legacy 
shall  be  paid  as  soon  as  A's  pr^>;>erty  in  India  shall  be  realiz^  in 
England. 

The  legacy  is  not  specific. 

133.  Where  a  will  contains  a  bequest 
of  the  residue  of  the  testator's  property 
along  with  an  enumeration  of  some  items 
of  property  not  previously  bequeathed,  the 
articles  enumerated  shall  not  be  deemed 
to  be  specifically  bequeathed. 

134.  Where  property  is  specifically  be- 
queathed to  two  or  more  persons  in  suc- 
cession, it  shall  be  retained  in  the  form  in 
which  the  testator  left  it,  although  it  may 
be  of  such  a  nature  that  its  value  is  con- 
tinually decreasing. 


When  eniuner- 
ated  articles 
not  deemed  spe- 
cifically be- 
qaeathed. 


Betontion,  in 
form,  of  specific 
bequest  to  se- 
veral persons 
in  succession. 
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Illustrations, 

[a.)  A,  having  a  lease  of  a  hrMse  for  a  term  of  years,  15  of 
which  were  uiiexi'ired  at  the  time  of  his  death,  has  bequeathed  the 
lease  to  D  for  his  Hfe,  and  after  B's  dcatli  to  C.  B  is  to  enjoy  the 
property  as  A  left  it,  althou;;h,  if  B  lives  for  15  years,  C  can  take 
nothing  under  the  bequest. 

{b. )  A,  having  an  annuity  during  the  life  of  B,  bequeaths  it  to 
C  for  his  life,  ami  after  C's  death,  to  D.  C  is  to  enjoy  the  annuity 
as  A  left  it,  alth  lUgh,  if  D  dies  before  D,  D  can  take  nothing 
under  the  be  lucsL 

135.  Where  property  comprised  in  a  bequest  to  two 
or  more  persons  in  succession,  is  not  spe- 
SaJeand  m-  cifically  bequeathed,  it  shall,  in  the  ab- 
JSt^'lwuea^^^^  senceofany  direction  to  the  contrary,  be 
«i  to  two  or  ^^^^  ^"^  *^^  proceeds  of  the  sale  shall  ■ 
mon  persons  in  ^^  invested  in  such  securities  as  the 
succession.  ^^^^^  Court  may,  by  any  general  rule  to  be 

made  from  time  to  time,  authorize  or  di- 
rect, and  the  fund  thus  constituted  shall  be  enjoyed  by 
the  successive  legatees  according  to  the  terms  of  the  will. 

Illustration, 
A,  having  a  lease  for  a  term  of  years,  bequeaths  "all  his  pro- 
perty" to  B  for  life,  and  after  B's  death,  to  C.  The  lease  must 
be  sold,  and  the  pr«^ceeJs  invested  as  stated  in  the  text,  and  the 
annual  income  arising  fnm  tlie  fund  is  to  be  paid  to  B  for  life.  At 
B's  death  the  capital  of  the  fund  is  to  be  paid  to  C. 

Where  defici- 
ency of  assets  ,      ,-   ,        ,         ,  ^  . 
to  pay  legacies,         I3P.     "  there  be  a  deficiency  of  assets 
specific  legacy     to  pay  legacies,  a  specific  legacy  is  not 
not  to    abate    liable  to  abate  with  the  general  legacies. 
with     general 
legacies.  ' 

PART  XX. 

Of  Demonstrative  Legacies.* 

137.    Where  a  testator  bequeaths  a  certain  sum  of 

De    nat   f       ^^^ney,   or  a  certain  quantity  of  any  other 

lemwY^'nedT*    conmiodity,  and  refers  to  a  particular  fund 

^^^    ^     '      or  stock  so  as  to  constitute  the  same  the 

*  This  Part  applies  to  the  wills  of  Hindus,  &c.,  in  the  Lower 
Provinces  and  in  the  towns  of  Madras  and  Bombay,  see  Ac|" 
No.  XXI  of  1870. 
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primary  fund  or  stock  out  of  which  payment  is  to  be 
made,  the  kgacy  is  said  to  be  demonstrative. 

Explanation, — The  distinction  between  a  specific 
legacy  and  a  demonstrative  legacy  consists  in  this,  that 

where  Sjpecified  property  is  given  to  the  legatee,  the 
l^acy  is  specific ; 

where  the  legacy  is  directed  to  be  paid  out  of  specified 
property,  it  is  demonstrative. 

Illustrations, 

(a.)  A  bequeaths  to  B  1,000  rupees,  being  part  of  a  debt  due  to 
hkn  from  W.  He  also  bequeaths  to  C  1,000  rupees  to  be  paid  out 
of  the  debt  due  to  him  from  W,  The  legacy  to  ^  is  specific  ; 
the  legacy  lo  C  <ts  demonstrative. 

{b,)   A  toequeaths  to  B— 

•"ten  bushels  of  the  com  which  shall  grow  in  his  field  of 

Greenaore  :" 
"80  chests  of  the  iR(%o  which  shall  be  made  at  his  factory 

of  Rampur  :" 
"10,000  rupees  out  of  his  five  per  cent     promissory  notes 

of  the  Government  of  India  :" 
an  annuity  of  500  rlipees  "from  his  funded  property  :" 
"1,000  rupees  out  of  the  sum  of  2,000  rupees  due  to  him 

by  C.*' 

A  bequeaths  to  B  an  annuity,  and  directs  it  to  be  paid  out  of 
tb£  rents  arising  from  his  taluq  of  Ramnagar. 

A  bequeaths  to  B — 

^'xo,OQO  rupees  out  of  his  estate  at  Ramnagar,"  or  charges 

it  on  Ms  estate  at  Ramnagar  : 
^•10,000  rupees,  being  his  share  of  the  capital  embarked 

in  a  certatn  business." 
Each  of  these  bequests  is  demonstrative. 

138.  Where  a  portion  of  a  fund  is  spe- 
X)rd^r  ot  pay-  cifically  bequeathed  and  a  legacy  is  direct- 
irient  when  le-  ^^  ^o  be  paid  out  of  the  same  fund,  the 
^ydttectedt-t  portion  specifically  bequeathed  shall  first 
Mheaubjeot  R^  Pf^^  ^o  the  legatee,  and  the  demonstra- 
ofapecific  toga-  tive  legacy  shall  be  paid  out  of  the  residue 
,cfj  of  the  fund,  and,  so  far  as  the  residue  shall 

ht  deficient,  out  qf  the  general  assets  of  the- testator. 
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Illustration^ 

A  bequeaths  to  B  1,000  rupees,  being  part  of  a  debt  due  to  bim 
from  W.  He  also  bequeaths  to  C  1,006  rupees  to  be  paid  out  of 
the  debt  due  to  him  from  W.  The  debt  due  to  A  from  W  is  only 
1,500  rupees  ;  of  these  1,500  rupees,  1,000  rupees  belong  to  B,  and 
500  rupees  are  to  be  paid  to  C.  C  i&  also  to  receive  500  rupees 
out  of  the  general  assets  of  the  testator. 


PART  XXI. 

Of  Ademption  of  Legacies.* 

139.     If  anything  which  has  been  spefically  bequeath* 
ed  does  not   belong  to  the  testator  at  the 
Ademption    time  of  his  death,  or  has  been  converted 
exp  aine  .  -^^^^  property  of  a  different  kind,  the  lega- 

cy is  adeemed  ;  that  is,  it  cannot  take  effect  by  reason  of 
thi5  subject-matter  having  been  withdrawn  from  the  opera- 
tion of  the  will. 

Illustrations. 

{a. )    A  bequeaths  to  B — 

"the  diamond-ring  presented  to  him  by  C:"" 

"his  gold  chain:" 

"a  certain  piece  of  wool ;" 

"a  certain  piece  of  cloth  :" 

"all  his  household-goods  which  shall  be  in  or  about  his 

dwelling-house  in  M  Street,  in  Calcutta,  at  the  time 

of  his  death  :" 
A,  in  his  lifetime, 

sells  or  gives  away  the  ring: 
converts  the  chain  into  a  cup  : 
converts  the  wool  into  cloth  : 
makesr  the  cloth  into  a  garment : 
takes  another  house  into  which  he  removes  all  his  good* 
Each  of  these  legacies  is  adeemed. 

jA)    A  b^qyeaths  tp  B— 

"the  sum  of  1,000  rupees  in  a  certain  chest  :" 
"all  the  horses  in  his  stable," 

*  This  Part  applies  to  the  wills  of  Hindus,  &c. ,  in  the  Lower 
Provinces  and  in  the  towns  of  Madras  and  Bombay,  See  Act 
No  XXI  of  187a 
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At  the  death  of  A,  no  money  is  foiind  in  the  chest,  and  no  horses 

in  tite  stable. 
The  legacies  are  adeemed. 

{e. )  A  bequeaths  to  B  certain  bales  of  goods.  A  takes  the  goods 
with  him  on  a  voyage.  The  ship  and  goods  are  lost 
at  sea.  ami  A  is  drowned. 

The  legacy  is  adeemed. 

140.    A  demonstrative  legacy  is  not  adeemed  by  rea- 
son that  the  property  on  which  it  is  charg- 
Uon-ademp-    gj  ^y  ^^^  ^jjj  ^^^^^  ^^  g^ist  at  the  time 

S\-  eleff^"  of  the  death  of  the  testator,  or  has  been 
8  aiiv  gary.  convertedintopropertyof  a  different  kind; 
but  it  shall  in  such  case  be  paid  out  of  the  general  assets 
of  the  testator. 

spffX  bJquert  141.    Where  the  thing  specifically  be- 

of  right  to  re-  queathed  is  the  right  to  receive  somethmg 

ceive  somethinfir  of  value  from  a  third  party,  and  the  testa- 

from  third  tor  himself   receives    it,  the  bequest  is 

party.  adeemed. 


Illustrations* 

{a. )    A  bequeaths  t  j  B— 

*'  the  debt  which  C  owes  him  ; " 
*•  2,000  rupees  which  he  has  in  the  hands  of  D  :  " 
"  the  m(  ney  due  to  him  on  the  bond  .)f  E  : " 
"  his  mijrtgage  on  the  Ram  pur  factory.  " 
All  these  debts  arc  extinguished  in  A's  hfetime,  some  with  and 
80m   vrithout  his  co?isent. 
All  the  legacies  are  adeemed. 

{d. )    A  bequeaths  to  B — 

"  his  interest  in  certain  policies  of  life  assurance.  " 
A  in  his  lifetime  receives  the  amount  of  the   pohcies.    The 
egacy  is  adeemed. 

Ademption  142.  The  receipt  by  the  testator  of  a  part 

pro  tanto   by  ^^^  ^^^^^^^  ^j^j       specifically  bequeath- 

tefititi*'      re-  ,,,,             .                    ,.r^ 

ceipt  0  pajrt  of  ^^  ^2m,  operate  as  an  ademption  of  the 

en!;ire      thing    legacy  to  the  extent  of  the  sum  so  re- 
Seathe  ceived. 
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Illustration, 

A  bequeaths  to  B  ••  the  debt  due  to  him  by  C.  "  The  debt 
amounts  to  10,000  rupees.  C  pays  to  A  5,000  rupees,  the  one- 
half  of  the  debt.  The  legacy  is  revoked  by  ademption,  so  far  as 
regards  the  5,000  rupees  received  by  A. 

Ademption  143.  If  a  portion  of  an  entire  fund  or 
pro  tanto  by  stock  be  Specifically  bequeathed,  the  re- 
ceipt by  the  testator  of  a  portion  of  the 
fund  or  stock  shall  operate  as  an  ademp- 
tion only  to  the  extent  of  the  amount  so 
rcceivecl  ;  and  the  residue  of  the  fund  or 
stock  shall  he  applicable  to  the  discharge 
of  the  specific  legacy. 


testator's  re- 
ceipt of  portion 
of  entire  fond  of 
which  portion 
has  been 
specifically 
bequeathed. 


Illustration. 


A  bequeaths  to  B  one-half  of  the  sum  of  10,000  rupees  due  to 
him  from  W.  A  in  his  lifetime  receives  6,000  rupees,  part  of  the 
10,000  rupees.  The  4,000  rupees  which  are  due  from  W  to  A  at 
the  time  of  his  deatli  belong  \yt  13  under  the  specific  bequest. 

Order  of  pay- 
ment where  por- 
tion of  fund 
specifically  be- 
queathed to  one 
legatee,  and  le- 
gacy charged  on 
same  fund  to 
another,  and 
testator  having 
received  portion 
of  that  fund, 
remainder  in- 
sufficient to  pay 
both  legacies. 


144.  Where  a  pcirtion  of  a  fund  is  spe- 
cifically bequeathed  to  one  legatee,  and  a 
legacy  charged  on  the  same  fund  is  be- 
queathed to  another  legatee  ;  if  the  testa- 
tor receives  a  portion  of  that  fund,  and 
the  remainder  of  the  fund  is  insufficient  to 
pay  both  the  specific  and  the  demonstra- 
tive legacy,  the  specific  legacy  shall  be 
paid  first,  and  the  residue  ( if  any  )  of  the 
fund  shall  be  applied  so  far  as  it  will 
extend  in  payment  of  the  demonstrative 
legacy,  and  the  rest  of  the  demonstrative 
legacy  shall  be  paid  out  of  the  general 
assets  of  the  testator. 

Illustration, 

A  bequeaths  tc  B  1,000  rupees,  part  of  the  debt  of  2,000  rupees 
due  to  him  from  W.  He  also  bequeaths  to  C  1,000  rupees  to  be 
paid  out  of  the  debt  due  to  him  from  W.  A  afterwards  receives 
500  rupees,  part  of  that  debt,  and  dies  leaving  only  1,500  rupees 
due  to  him  from  W.  '>f  these  1,500  rupees,  1,000  rupees  belong 
to  B,  and  500  rupees  are  to  be  paid  to  C.  C  is  also  to  receive  500 
rupees  out  of  the  general  assets  of  the  testator. 
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Ademption  145-    Where    stock    which   has    been 

^^f*  ,.^*^^'  specifically    bequeathed    doe?  not    exist 

qneathed,  does  at    the   testator's    death,    the    legacy  is 

not    exist    at  adeemed, 
testator's  death. 

Illustration* 

A  bequeaths  to  B— 

'*  his  capital  stock  of  i.ooo/.  ih  East  India  Stock  :  " 
•*  his  promissory  notes  of  the  Government  of  India  for 
lOtOoo  rupees  in  their  4  per  cent.  loan.  " 

A  sells  the  stock  and  the  notes. 

The  legacies  are  adeemed. 

Ademption 
^0  t  an  to 
where  etock, 
vpecifically  be- 
queathed, exists 
in  part  only  at 
testator's 
death. 

Illustration, 

A  bequeaths  to  B — 

**  his  10,000  rupees  in  the  sKper  cent,  loan  of  the  Govern- 
ment of  India.  ' 
A  sells  one-half  of  his  10,000  rupees  in  the  loan  in  question. 
One-half  of  the  legacy  is  adeemed. 


146. '  Where  stock  which  has  been  spe- 
cifically bequeathed,  does  only  in  part 
exist  at  the  tastator*s  death,  the  legacy 
is  adeemed  so  far  as  regards  that  part  of 
the  stock  which  has  ceased  to  exist. 


147.  A  specific  bequest  of  goods  under 
a  description  connecting  them  with  a  cer- 
tain place,  is  not  adeemed  by  reason  that 
they  have  been  removed  from  such  place 
from  any  temporary  cause,  or  by  fraud,  or 
without  the  khowledge  or  sanction  of  the 
testator. 

Illustrations, 

A  bequeaths  to  B  "all  his  household  goods  which  shall  be  in 
or  about  his  dwelling-house  in  Calcutta  at  the  time  of  his  death.  " 
The  goods  are  removed  from  the  house  to  save  them  from  firew  A 
d  ics  before  they  are  brought  back. 


ITon-ademption 
of  specific  be- 
quest of  goods 
described  as  con- 
nected with  cer- 
tain place,  by 
reason  of  re- 
moval. 
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A  bequeaths  to  B  "  all  his  household  goods  which  shall  be  in  or 
about  his  dwelling-house  in  Calcutta  at  the  time  of  his  death.  " 
During  A's  absence  upon  a  journey,  the  whole  of  the  goods  are 
removed  from  the  house.  A  dies  without  having  sanctioned  their 
removal. 

Neither  of  these  legacies  is  adeemed. 

y^^  .        148.    The   removal  of  the   thing   be- 

ofthiS^^to.  q^^athed  from  the  place  in  which  it  is 
queathed  does  ^^^^^  *°  ^^®  ^*^^  *^  ^®  situated,  does  not 
not  constitute  constitute  an  ademption,  where  the  place 
ademption.  ^^  only  referred  to    in  order  to  complete 

the  description  of  what  the  testator  meant 
to  bequeath. 

Illustrations. 

A  bequeaths  to  B  all  the  bills,  bonds  and  other  securities  for 
money  belonging  to  him  then  lying  in  his  lodgings  in  Calcutta. 
At  the  time  of  his  death,  these  effects  had  been  removed  from  his 
lodgings  in  Calcutta. 

A  bequeaths  to  B  all  his  furniture  then  in  his  house  in  Calcutta. 
The  testator  has  a  house  at  Calcutta  and  another  at  Chinsurah, 
in  which  he  lives  alternately,  being  possessed  of  one  set  of  furni- 
ture only,  which  he  removes  with  himself  to  each  house.  At  the 
time  of  his  death,  the  furniture  is  in  the  house  at  Chinsurah. 

A  bequeaths  to  B  all  his  goods  on  board  a  certain  ship  then 
lying  in  the  river  Hugli.  The  goods  are  removed  by  A's  directions 
to  a  warehouse  in  which  they  remain  at  the  time  of  A's  death. 

No  one  of  these  legacies  is  revoked  by  ademption. 

When  thing  149.  Where  the  thing  bequeathed  is 
bequeathe!  is  a  not  the  right  to  receive  something  of  value 
valuable  to  be  fron  a  third  person,  but  the  money  or 
received  by  other  commodity  which  shall  be  received 
testator  from  from  the  third  person  by  the  testator 
third  person;  himself  or  by  his  representatives,  the 
li^Uorbi^  receipt  of  such  sum  of  nioney  or  other 
iepref»entatlve  ,  commodity  by  the  testator  shall  not  con- 
receives  it.  stitute  an  ademption  ; 

but  if  he  mixes  it  up  with  the  general  mass  of  his  pro- 
perty, the  legacy  is  adeemed. 

Illustration, 

I  A  bequeaths  to  B  whatever  sum  may  be  received  from  his  claim 
on  C,  A  receives  th^  whole  of  his  claim  on  C,  and  sets  it  apart 
from  the  general  mass  of  his  property.  The  legacy  is  not  adeemed. 
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150.    Where  a  thing  specifically  bequeathed  under- 
goes a  change  between  the  date  of  the 
Change  by    ^ju   ^^^  ^j^^  testator's  death,   and    the 

rf  subfect  7f  ^^^"^?  ^^^^s  P^^^?  ^y  operation  of  law, 
specific  bequest  oj  in  the  course  of  execution  of  the  pro- 
betweendateof  visions  of  any  legal  instrument  under 
will  and  testa-  which  the  thing  bequeathed  was  held,  the 
tor's  death.  legacy  is  not  adeemed  by  reason  of  such 

change. 

Jlltistrations, 

A  bequeaths  to  B  "all  the  money  which  he  has  in  the  53^  per 

cent   loan  of  the  Government  of  India." 
The  securities  for  tlie  s%   per  cent,  loan  are  converted  during 

A's  lifetime  into  5  i^t  cent  stock. 
A  bequeaths  t'»  li  tlie  sum  of  2,000/.,  invested  in  Consols  in  the 

names  of  trustees  for  A. 
The  sum  of  2,000/.  is  transferred  by  the  trustees  into  A's  own 

name. 
A  bequeatlis  to  B  the  sum  of  10,000  rupees  in  promissory  notes 
of  the  Government  of  India  wlach  he  has  p'lwer,  under  his  marriage- 
settlement,  to  dispose  of  by  will.  Afterwards,  in  A's  lifetime,  the 
fund  is  converted  into  Consols  by  virtue  of  an  authority  contained 
in  the  settlement. 
No  one  of  these  legacies  has  been  adeemed. 

151.    Where  a  thing   specifically    be- 
Changeofsnb-    queathed  undergoes  a  change    between 

faS  know-  *^®  ^**®  ^^  *^^  ^*"  ^^^  ^^^  testator's 
ledge.  "    ^^^^^1  ^^^^  the  change  takes  place   with- 

out the  knowledge  or  sanction  of  the  testa- 
tor, the  legacy  is  not  adeemed. 

Illusiraiion. 

Abequeaths  to  B  ••allhis3  per  cent.  Consols."  The  Consols 
are,  without  A's  knowledge,  sold  by  his  agent,  and  the  proceeds 
converted  into  East  India  Stock.    This  legacy  is  not  adeemed. 

Stock  specific        152.    Where    stock     which   has    been 

cally  l>equeath-  specifically  bequeathed  is  lent  to  a  third 

ed,  lent  to  third  p^^^y  ^^  condition  that  it  shall  be  re- 

tbn  tluit^it  be  P^^^'®^*  ^^  J^  *s  replaced  accordingly,  the 

replaced.  legacy  is  not  adeemed. 
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fttoek  speeifl.  153.    Where     stock     specifically     be- 

«allj  bequeath-  ,,     ,  .        , .        ,                ,             , 

«d     Mid    but  4u^^^"C<^  IS  sold,  and  an  equal  quantity  of 

wplaeed    and  the  same  stock  is  afterwards  purchased 

testat^r^  at  hii  *"^  belong^s  to  the  tesUtor  at  his  death* 

^^^h.  the  legacy  is  not  adeemed. 


PART  XXI L 

Of  the  Payment  of  Liabilities  in  rbspecT 
OF  the  Subject  of  a  Bequest.* 

1 54.  Where  property  specifically  bequeathed  is  sub- 
„  ,.  vr*.  \^^  **  'be  death  of  the  tesUtor  to  any 
•T  eiSTiitor  to  pledge,  lien  or  incumbrance,  created  by 
exonerate  speei-  *^®  testator  himself  or  by  any  person  under 
te  le^ateea.  "  ^bom  he  claims ;  then,  unless  a  contrary 
intention  appears  by  the  will,  the  legatee, 
if  he  accepts  the  bequest,  shall  accept  it  subject  to  such 
pledge  or  incumbrance,  and  shall  (as  between  himself 
and  the  testator's  estate)  be  liable  to  make  'good  the 
amount  of  such  pledge  or  incumbrance. 

A  contrary  intention  shall  not  be  inferred  from  any 
direction  which  the  will  may  contain  for  the  payment  of 
the  testatoi's  debts  generally. 

Explanation, — A  periodical  payment  in  the  nature  of 
land-revenue  or  in  the  nature  of  rent  is  not  such  an 
incumbrance  as  is  contemplated  by  this  section. 

JllustraHoHs* 

(a,)  A  bequeaths  to  B  the  diamond-rinf  giTen  him  by  C. 
At  A's  death  the  riag  is  held  in  pawn  bf  D.  to  whom  it  has  been 
pledged  by  A.  It  is  the  dnty  of  A's  executors,  if  the  state  of  the 
testator's  assets  will  allow  them,  to  allow  B  to  redeem  the  ring. 

*  This  part  applies  to  the  wills  of  Hindus,  ftc,  in  the  Lower 
Prorinces  and  in  the  towns  of  Madras  and  Bombay,  see  Act 
No.  XXI  of  1870. 
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{t, )  A  beqnbaths  to  B  ft  famindftri,  whkli  at  A's  d«*th  is  sni^eet 
to  a  mortgage  for  lo.ooo  rupees,  and  the  whole  of  the  {MriiK^pal  • 
SHm,  together  with  interest  to  the  amount  of  i,ooo  rupees,  is  due 
at  A's  death.  B.  ii  he  accepts  the  bequest,  accepts  it  subject  to 
this  charge,  and  is  Bable,  as  between  himself  and  A'fi  estate,  to 
pay  the  sum  of  ix,ooo  Tupees  thus  due; 


Completion  of 
testator's  title 
to  things  be- 
queathed to  be 
at  cost  of  his 
estate. 


155.  Where  any  thing  is  to  be  done  to 
complete  the  testator's  title  10  the  thing 
bequeathed,  it  is  to  be  done  at  the  cost 
of  the  testatoi^s  estaite. 


Iliustrations^ 

{a:)  A,  hating  contracted  in  general  terms  for  the  purchase  of 
a  piece  of  land  at  a  certain  price,  bequeaths  it  to  B,  and  dies  before 
he  has  paid  the  purchase  •money.  The  purchase-money  must  be 
made  good  out  of  A's  assets. 

{6.)  A,  having  contracted  for  the  purchase  of  apiece  of  land 
for  a  certain  sum  of  money,  one-half  of  which  is  to  be  paid  down, 
and  the  other  half  secured  by  mortgage  of  the  land,  bequeaths  it 
fo  B,  and  dies  before  he  has  paid  or  secured  any  part  of  the 
purchase-money.  One-half  of  the  purchase-DK>ney  must  be  paid 
out  of  A's  assets. 

i  56.  Where  there  is  a  bequest  of  any  interest  in  Im- 
ExoBwation  moveable  property,  in  respect  of  which. 
of  legatee's  im-  payment  in  the  nature  of  landHreveiiue 
movable  pro-  or  in  the  nature  of  rent  has  to  be  made 
perty  for  which  periodically,  the  estate  of  the  testator- 
land-revenue  or  shall  (as  between  such  estate  and  the 
rent  payable  legatee)  make  good  such  payments  or  a 
periodically.  proportion  of  them  up  to  the  day  of  his 
death. 

.'  Itlusiratian. 

■  A  bequeaths  to  Ba house,  in  tespect  of  which  365  rupees  are 
payable  annually  by  way  of  rent.  A  pays  his  rent  at  the  usual 
.it.ime,  -and  dies  as  djiys  after.  A's  estate  shaU  make  good  85  rupees 
in  respect  of  the  rent. 
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157.     In  the  absence  of  any    direction    in    the  will, 
where  there  is  a  specific  bequest  of  stock 
Exoneration    in  a  Joint  Stock  Company,  if  any  call   or 
of  specie    le-    other  payment  is  due  from  the   testator  at 
to*  Stoc^k    *«  time  of  his  death  in   respect  of  such 
Company  stocky  such  call  or  payment  shall,   as  be- 

tween the  testator's  estate  and  the  legatee, 
be  borne  by  such  estate  ; 

but  if  any  call  or  other  payment  shall,  after  the  testator's 
death,  become  due  in  respect  of  such  stock,  the  same 
shall,  as  between  the  testator's  estate  and  the  legatee,  be 
borne  by  the  legatee  if  he  accept  the  bequest. 

Illustrations* 


(tf.)  A  bequeathed  to  B  his  shares  in  a  certain  railway.  At  A's 
death  there  was  due  from  him  the  sum  of  5/.  in  respect  of  each  share, 
being  the  amount  of  a  call  which  had  been  duly  made,  and  the  sum 
of  5J.  in  respect  of  each  share,  being  the  amount  of  interest  which 
had  aterued  due  in  respect  of  the  caB.  These  payments  must  be 
borne  by  A's  estate. 

{b. )  A  has  agreed  to  take  50  shares  in  an  intended  Joint  Stock 
Company,  and  has  contracted  to  pay  up  5/.  is  respect  of  each 
share,  which  sum  must  be  paid  before  his  title  to  the  shares  can 
be  completed.  A  bequeaths  these  shares  to  B.  The  estate  of 
A  must  make  good  the  payments  which  were  necessary  to  convplete 
A's  title. 

{c. )  A  bequeaths  to  B  his  shares  in  a  certain  railway.  B  accept^ 
the  legacy.  After  A's  death,  a  call  is  made  in  respect  of  the  shares. 
B  must  pay  the  calL 

{d,)  A  bequeaths  td  B  his  shares  in  a  Joint  Stock  Company. 
B  accepts  the  bequest.  Afterwards  the  affairs  of  the  Company 
are  wound  up^  and  each  shareholder  is  called  upon  for  contribution. 
The  amount  of  the  contribution  must  be  borne  by  tiie  legatee. 

(e.)  A  is  the  owner  of  ten  shares  in  a  Railway  Company.  At  a 
meeting  held  during  his  lifetime  a  call  is  made  of  3/.  per  share, 
payable  by  three  instalments.  A  bequeaths  his  shares  to  B,  and 
dies  between  the  day  fixed  for  the  payment  of  the  first  and  the 
day  fixed  for  the  payment  of  the  second  instalment^  and  without 
having  paid  the  first  instalment  A's  estate  must  pay  the  first 
ins^lment,  and  B^  if  he.  accepts  the  legacyi  must  pay  tJic  remaining, 
instalments. 
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PART  XXIII. 

Of  Bequests  of  Things  described  in 
general  terms.* 
158.     If  there  be  a  bequest  of  something  described 
Beqnestof    in  general  terms,  the  executor  must  pur- 
thing  described    chase  for  the  legatee  what  may   reason- 
in    general    ^^^V  ^^  considered  to  answer  the  descnp- 
terms.  tion. 

Illustrations, 

{a. )  A  bequeaths  toBa  pair  of  carriage-horses,  or  a  diamond- 
ring.  The  executor  must  provide  the  legatee  with  such  articles 
if  the  state  of  the  assets  will  allow  it. 

{d.)  A  bequeaths  toB  *'Ais  pair  of  carriage-horses."  A  had  no 
carriage-horses  at  the  time  of  his  death.     The  legacy  fails. 


PART  XXIV. 

Of  Bequests  of  the  Interest  or  Produce 
OF  A  Fund.* 

159.    Where  the  interest  or    produce  of  a   fund   is 

bequeathed  to  any  person,   and  the  will 

Bequest  of  in-    affords  no  indication  of  an   intention  that 

^uceofLZ''"    the  enjoyment  of  the  bequest   should  be 

of  limited  duration,  the  principal  as  well 

as  the  interest  shall  belong  to  the  legatee. 

Illustrations, 

[a.)  A  bequeaths  to  B  the  interest  of  bis  fire  per  cent,  promis' 
sory  notes  of  the  Government  of  India.  There  is  no  other  daase 
in  the  will  affecting  those  securities.  B  is  entitled  to  A's  five  per 
cent,  promissory  notes  of  the  Government  of  India. 

(*.)  A  bequeaths  the  interest  of  his  5^  percent  promissory 
notes  of  the  Government  of  India  to  B  for  his  life,  and  after  his 
death  to  C.  B  is  entitled  to  the  interest  of  the  notes  during  his 
life ;  and  C  is  entitled  to  the  notes  upon  B's  death. 

*  This  Part  applies  to  the  wills  of  Hindus.  &c. ,  in  the  Lowel- 
Provinces  and  in  the  towns  of  Madras  and  Bombay,  see  AA 
No.  XXI  of  1870. 
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{c, )    A  bequeaths  to  B  the  rents  of  his  lands  at  X.    B  is  entitled 
^o  the  lands. 


PART  XXV. 

Of  Bequests  of  Annuities.^^ 
160.    Where  an  annuity  is  created  by  will,  the  legatee 
Annuity creat-    '^  entitled  to  receive  it  for  his  life  only, 


ed  by  will  pay- 
able for  hfe 
only,  unless 
contrary  inten- 
-  tien  appears  by 
wilL 


unless  a  contrary  intention  appears  by 
the  will.  And  this  rule  shall  not  be  varied 
by  the  circumstance  that  the  annuity  is 
directed  to  be  paid  out  of  the  property 
generally,  or  that  a  sum  of  money  is 
bequeathed  to  be  invested  in  the  purchase 
of  it. 

Illustrations. 

{a.)  A  bequeaths  to  B  500  rupees  a  year.  B  is  entitled  during 
his  life  to  receive  the  annual  sum  of  soo  rupees. 

{d. )    A  bequeaths  to  B  the  sum  of  500  rupees  monthly.     B  is 
-entitled  during  bis  life  to  receive  the  sum  of  500  rupees  every  month. 

{c. )  A  bequeaths  an  annuity  of  500  rupees  to  B  for  life,  and  on 
B's  death  to  C.  B  is  entitled  to  an  annuity  of  500  rupees  during 
bis  hfe.  C,  if  he  survives  B,  is  entitled  to  an  annuity  of  500  rupees 
from  B's  death  until  his  own  death. 


Period  of  vest- 
ing where  will 
directs  that  an- 
'nuity  be   pro- 
vided   out    of 
,  proceeds  of  pro- 
perty, or  out  of 
property 
generally,      or 
•  where     money 
bequeathed    to 
be  invested  in 
purchase  of  an- 
nuity. 


161.  Where  the  will  directs  that  an 
annuity  shall  be  provided  for  any  person 
out  of  the  proceeds  of  property,  or  out  of 
property  generally,  or  where  money  is 
bequeathed  to  be  invested  in  the  purchase 
of  any  annuity  for  any  person,  on  the 
testator's  death  the  legacy  vests  in  interest 
in  the  legatee,  and  he  is  entitled  at  his 
option  to  have  an  annuity  purchased  for 
him,  or  to  receive  the  money  appropriated 
for  that  purpose  by  the  will. 


*  This  Part  applies  to  the  wills  of  Hindus,  &c. ,  in  the  Lower 
Provinces  and  in  the  towns  of  Madras  and  Bombay,  see  A«^ 
No.  XXI  of  1870. 
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Illustrations, 

[a. )  A  by  his  will  directs  that  his  executors  shall  out  of  hb 
property  purchase  an  annuity  of  1,000  rupees  for  R  B  is  entitled 
at  his  option  to  have  an  annuity  of  1,000  rupees  for  his  life  ptii- 
chased  for  him,  or  to  receive  such  a  sum  as  will  be  sufficient  for  the 
purchase  of  si^ch  an  annuity. 

[b.)  A  bequeaths  a  fund  to  B  for  his  life,  and  directs  that  after 
.B's  death  it. shall  be  laid  out  in  the  purchase  of  an  annuity  for  C 
B  and  C  survive  the  testator.  C  dies  in  B's  lifetime.  On  B*^s  (teatb 
the  fund  belongs  to  the  representative  of  C. 

162.  Where  an  annuity  is  bequeathed,  but  the  assets 
*   p    ^-  ^^^  testator  are  not  sufiScient  to  pay  all 

Abatement  of  ^j^^  legacies  given  by  the  will,,  the  annuity 
annuity.  ^j^^j  abate  in  the  same  proportioa    as  the 

other  pecuniary  legacies  given  by  the  will. 

Where  gift  of  '^3*    Where  there  is  a^ft  of  an  annuity 

annuity,    and  and  a  residuary  gift,   the  whole   of  the 

-  residuary  gift,  annuity  is  to  be  satisfied  before   ^ny  part 

whole  annuity  of  the  residue  is   paid  to   the  residuaiy 

to  be  ftrst  8ati«-  legatee,  and,  if  necessary,  the  capital  of  the 

fled.  testator's  estate  shall  be  applied   for  tha^ 
purpose. 

PART  XXVI. 
Of  Legacies  to  Creditors  and  Portioners.* 

.  164.    Where    a    debtor    bequeaths  a 

Creditor    j^gacy  to  his  creditor,  and.  it  does  not 

^J^^^y  appear  from  the  will  that  the  legacy  is 

a    aa  w^ii  ^    meant  as  a  satisfaction  of  the  debt,  the 

iibt.  creditor  shall  be  entitled  to  the  legacy  as 

well  as  to  the  amount  of  the  debt. 

165.    Where  a  parent  who  is  under  obligation  by  con- 

r-uij  *^^^^  ^^  provide  a  portion  for  a  child,  fails 

ChUd/r»«fl    ^^  ^^  5Q^    ^^^    afterwards   bequeaths   a 

facte    entitled    legacy  to  the  child,  and  does  not  intimate 

tolegacyaewell    y^^  ^iis  will  that  the  legacy  is  meant  as 

as  portion.  ^  satisfaction    of  the    portion,    the  child 

♦This  Part  applies  to  the  wills  of  Hindus,  &.,  in  the  Lower 
Provinces  and  in  the  towns  of  Madras  and  Bombay,  see  Act  No. 
XXI  of  187a 
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'shM  be  entitled  to  receive  the'  legacy   as  well  aa*  the 
portion. 

Illustration, 

A,  bf  articles  entered  into  in  contemplation  of  hi^  marriage  wilfi 
'  S,  covenanted  t^t  he  would  pay  to  each  of  the  daughters  of  Ui^e 
intended  marriage  a  portion  of  ao,ooo  rupees  on  her  marriag^. 
This  covenant  having  been  broken,  A  bequeaths  ao,ooo  rupiees  to 
each  of  the  married  daughters  of  himself  and  B.  The  legatees  are 
entitled  to  the  benefit  of  this  bequest  in  addition  to  their  portions. 

Na  ademption        "^-     No  bequest  shall  be  wholly  .  or 

~by    flttbisequent  partially  adeemed  by  a  subsequent  pro- 

proTiaion     for  vision  made  by  settlement  or  otherwise 

;  legatM.  for  the  legatee* 

Illustrations. 

(a. )    A  bequeaths  20,000  rupees  to  his  son  B.     He  afterwards 
gives  to  B  the  sum  of  30,000  rupees.    The  legacy  is  not  thereby 
'  adeemed. 

{b,)    A  bequeaths  40,000  rupees  to  B,  his  orphan-niece,  whom  be 
:  had  brought  up-  from  her  infancy.    Afterwards,  on  the  occasion  <?f 
B's  marriage,  A  settles  upon  her  the  sum  of  30,000  ru{)ees.    The 
legacy  is  not  thereby  diminished. 


PART  XXVll. 

Of  ELECTION.t 

r67.  Where  a  man,  by  his  will,  professes  to  dispofe 
of  something  which  he  has  no  right  vto 
CircumBtances  dispose  of,  the  person  to  whom  the  thing 
?  nT^eatS^"  ^^longs  shall  elect  either  te  confirm  such 
won »«  8  pi  .  jjisposition  or  to  dissent  from  it;  and  in 
the  latter  case  he  shall  give  up  any  benefits  which  may 
have  been  pi-ovided  for  him  by  the  will. 

168.    The  interest  so  rdinquished' shall 

'.  I^««nonof    devolve  as  if  it  had  not  been  disposed  of 

^ui^rhed  by    ^y  ^^®  ^^^^  ^"  ^^^^"^  °^  ^^®  legatee,   sulj- 

^wner  J^^^>      nevertheless,     to    the     charge    of 

making  good  to  the  disappointed  legatee 

t  This  Part  applies  to  the  wills  of  Hindus,  &c..,ii%  the  Lower 
Provinces  and  in  the  towns  of  Madnwand  Boiubav,>Mit>Act^<>* 
-XXI  of  187a 
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the  amount  or  value  of  the  gi  attempted  to  be  given  to 
him  by  the  will. 

169.    This  rule  will  apply   whether  the 
Testator's  be-    testator  does    or    does    not    believe  that 
hef  as  to  iis    ^hich  he  professes  to  dispose  of  by  his 
•XSjr""    will  to  be  bis  own. 

Illustrations. 

(#,)  The  ferm  of  Saltanpur  was  the  property  of  C.  A  be- 
queathed it  to  B,  giving  a  legacy  of  1,000  rupees  to  C.     C  has 

'  dected  to  retsun  his  farm  of  iSultanpar,  which  is  worth  800  rupees. 
C  forfeits  his  legacy  of  1,000  rupees,  of  which  800  rupees  goes  to 
B,  and  the  remaining  aoo  rupees  falls  into  the  residuary  bequest, 
or  devolves  according  to  the  rules  of  intestate  succession,   as  the 

■  case  may  be, 

{^,)  A  bequeaths  an  estate  to  B  in  case  B's  elder  brother  (who 
is  married  and  has  children)  shall  leave  no  issue  living  at  his  death. 
A  also  bequeaths  to  C  a  jewel,  which  belongs  to  Bb  B  must  elect 
to  give  up  the  jewel,  or  to  lose  the  estate. 

Jc)  A  bequeaths  to  B  1,000  rupees,  and  to  C  an  estate  which 
1,  under  a  settlement,  belong  to  B  if  his  elder  brother  (who 
is  married  and  has  childten)  shall  leave  no  issue  living  at  hit  death. 
B  must  elect  to  give  up  the  estate,  or  to  lose  the  legacy. 

(<^.).  A,  a  person  of  the  age  of  18  domiciled  in  British  India, 
'  but  owning  real  property  in  England,  to  which  C  is  heir-at  law, 
bequeaths  a  legacy  to  C,  and  subject  thereto,  devises  and  be- 
queaths to  B  "all  his  property,  whatsoever  and  wheresoever,"  and 
dies  under  21.  The  real  property  in  England  does  not  pass  by 
the  will.  C  may  claim  his  legacy  without  giving  up  the  real  pro- 
perty in  England. 

^'*^^*bmiffit  '70.    A  bequest  for  a  man's  benefit  is^ 

how  *  reearded  ^^^  ^^®  purpose  of  election,  the  same  thing 

for  purpoM  of  ^  ^  bequest  made  to  himself, 
tleotioa. 

Illustration, 

The  farm  of  Sultanpnr  Khurd   being  the  property  of  B,  A 
bequeathed  it  to  C  ;  and  bequeathed  another  farm  called  Sultanpur 
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Bozurg  to  his  own  executors,  with  a  direction  that  it  should  be 
sold,  and  the  proceeds  applied  in  payment  of  B's  debts.  B  must 
elect  whether  be  will  abide  by  the  will,  or  keep  his  farm  of  Sultan- 
pur  Khurd  in  oppoution  to  it. 

.     .  171.    A  person  taking  no  benefit  direct- 

"P^T^^^-  ly  under  the  will,   but  deriving  a  benefit 

Mr^t^;  H^d^"-  it  indirectly,  is  not  put  to  his  elec 

to  election.  *>®"- 

Illustration. 

The  lands  of  Sultanpur  are  settled  upon  C  for  life,  and  after  bis 
death  upon  D,  his  only  child.  A  bequeaths  the  lands  of  Sultanpur 
to  B,  and  1,000  rupees  to  C.  C  dies  intestate,  shortly  after  the 
testator,  and  without  having  made  any  election.  D  takes  out 
administration  to  C,  and  as  administrator  elecu  on  behaif  of  C's 
estate  to  take  under  the  will.  In  that  capacity  he  receives  the 
legacy  of  1,000  rupees,  and  accounts  to  B  for  the  rents  of  the 
lands  of  Sultanpur  which  accrued  after  the  death  of  the  testator 
and  before  the  death  of  C.  In  his  individual  character  he  retains 
the  lands  of  Sultanpur  in  opposition  to  the  will. 

Person  taking  j^j.    A  person  who  in  his  individual 

in  .  ijidjYidual  capacity  takes  a  benefit  under  the  will, 

^     may  S  "^^^  '^^  another  character  elect  to  take  ito 

other  character  opposition  to  the  will, 
elect  to  take  in 
opposition. 

Illustration^ 

The  estate  of  Sultanpur  is  settled  upon  A  for  life,,  and  after 
his  death  upon  B.  A  leaves  the  estate  of  Sultanpur  to  D,  aqd 
2,000  rupees  to  B,  and  1,000  rupees  to  C,  who  is  B's  only  child. 
B  dies  intestate,  shortly  after  the  testator,  without  having  made 
an  election.  C  takes  out  administration  to  B,  and  as  administrator 
elects  to  keep  the  estate  of  Sultanpur  in  opposition  to  the  wiU, 
and  to  relinquish  the  legacy  of  2,000  rupees.  C  may  do  this,  and 
yet  claim  his  l^acy  of  1,000  rupees  under  the  will 

Exception  to  the  six  last  Rules. — ^Where  a  particular 

.  gift   is  expressed  in  the  will  to  be  in  lieu  of  something 

belonging  to  the  legatee,  which  is  also  in  terms  disposed 

of  by  the  will,  if  the  legatee  claims  that  thing,  he  must 

relinquish  the    particular  gift,  but  he  is  not  bound  tm 

'  relinquish  any  other  benefit  given  to  him  by  the  will 
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Illus^tration, 

Under  A's  marriage-settlement  his  wife  is  entitled,  if  she  sunriTC^ 
him,  to  the  enjoyment  of  the  estate  of  Sultanpur  during  her  life. 

A  by  his  wilT  bequeaths  to  his  wife  an  annuity  of  oooi*  during 
ber  life,  in  lieu  of  her  interest  in  the  estate  of  Sultanpur,  whicE 
es.tate  he  bequeaths  to  his  son.  He  also  gives  his  wife  a  legacy 
of  1,000/.  The  widow  elects  to  take  what  she  is  entitled  to  under 
the  setdement  She  is  bound  to  relinquish  the  annuity,  but  not 
the  legacy  of  1,000/. 

When  accept-  173.  Acceptance  of  a  benefit  given  by 
anos  of  benefit  the  will  constitutes  an  election  by  the 
given  by  will  legatee  to  take  under  the  will,  if  he  has 
ti^t  tak?^^^^  knowledge  of  his  right  to  elect,  and  gf 
derwiU  those  circumstances   which   would   influ- 

ence the  judgment  of  a  reasonable  man 
^  in  making  an  election,  or  if  he  waives  inquiry  into  the 
'  circumstances. 

Illustrations, 

(a,)  A  is  owner  of  an  estate  called  Sultanpur  Khurd.  andhas 
'  a  life>interest  in  another  estate  called  Sultanpur  Buzurg,  to  which, 
'upon  his  death,  his  son  B  will  be  absolutely  entitled.  The  will  of 
A  gives  the  estate  of  Sultanpur  Khurd  to  B,  and  the  estate  of 
Sultanpur  Buzurg  to  C.  B,  in  ignorance  of  his  own  right  to  the 
estate  of  Sultanpur  Buzurg,  allows  C  to  take  possession  of  it,  and 
enters  into  possession  of  the  estate  of  Sultanpur  Khurd.  Bhas 
not  confirmed  the  bequest  of  Sultanpur  Buzui^  to  C 

"  {b. )  B,  the  eldest  son  of  A,  is  the  possessor  of  an  estate  called 
•  Sultanpur.  A  bequeaths  Sultanpur  to  C,  and  to  B  the  residue 
of  A's  property.  B,  having  been  informed  by  A's  executors  that 
the  residue  will  amount  to  5,000  rupees,  allows  C  to  take  possession 
of  Sultanpur.  He  afterwards  discovers  that  the  residue  does  not 
amount  to  more  than  500  rupees.  B  has  not  confirmed  the 
■  bequest  of  the  estate  of  Sultanpur  to  C 

174.     Such  knowledge  or  waiver  of  in- 

PresTrmp    n    quiry   shall,  in  the  absence  of  evidence  to 

arising      ^   ^^^j     the  contrary,  be  presumed  if  the  legatee 

T°''^t«8  f     t'-     ^'''^  enjoyed   for  two  years  the  benefits 

^_2J^     ^^   '       provided  for  him  by  the  will  without  doing 

^^.,  any  act  to  express  dissent. 
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^5 


175.  Such  knowledge  or  waiver  of  inquiry  may   be 
^  inferred  from  any  act  of  the  legatee  which 

Qf  K^by  ^    r^«^*^^*  'I  in^Possible  to  place  tlie  persons 
•f  legatee  interested  in  the    subject-matter  of   the 

bequest  in  the  same  condition  as  if  such 
act  had  not  heen  done. 

Illustration. 

A  bequeaths  to  6  an  estate  to  wMch  C  19  entitled,  and  to  C  a 
ciDal-mine.  C  takes  possession  of  the  mine,  and  exhaust^  it.  He 
.ba3  theiiehy  con^inqed  the  bequest  of  the  estate  to  ft 

176.  If  the  legatee  shall  not,  within  one  year  after 
the  death  of  the  testator,  signify  to  the 
testator^s  representatives  his  intention  to 
confirm  or  to  dissent  from  the  will,  the 
representatives  shall,  upon  the  expiration 
of  that  period,  require  him  to  make  his 
dectioD ; 

and  if  he  does  not  comply  with  such  requisition 
within  a  reasonable  time  after  he  has 
received  it,  he  shall  be  deemed  to  have 
elected  to  confirm  the  will. 


,Wl«qn^tatoi^3 
Tepresentatives 
may  eall  up«n 
legatee  to  tlecL 


SfTeot  of  noa- 
coniplianoe. 


Postponement        ^77-    In  case  of  disability  the  election 

ef  eleettoa   in  shall    be    postponed  until    the    disability 

case     of    dig-  ceases,  or  until  the  election  shall  be  made 

ability.  hy  some  competent  authority. 


PART  XXVIII. 

Of  Gifts  in  Contemplation  of  Death.* 

Property  178.  A  man  may  dispose,  by  gift  made 
transferable  by  in  contemplation  of  death,  of  any  move- 
^  made    in    ^^^  property  which  he  could  dispose  of 


eontemplatlon 
of  death. 


by  will. 


*  This  Part  does  not  apply  to  Hindus,  see  Act  No.  XXI  of  1870. 
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A  gift  is  said  to  be  made   in  contemplation  of  death 
-on.       -r*    -J    where  a  man  who  is  ill  and  expects  to  die 

*Tf"^^    •      shortly  of  his  illness,   delivers  to  another 
to  be  made  in     ^1        "^  •  r  %^^  ^ 

contemplation      ^^%  possession  of  any  moveable  property 
of  death.  ^^  ^^^P  ^^  ^  S"'  ^^  case  the  donor   shall 

die  of  that  illness. 

Such    gift        Such  a  gift  may  be    resumed  by  the 
resumable.  giver. 

It  does  not  take  effect  if  he  recovers  from  the  illness 
._  .  during    which    it    was  made ;  nor    if  he 

Yjlien  It  raila.      survives  the  person  to  whom  it  was  made. 

Illustrations » 

(0.)    A  being  ill,  and  in  expectation  of  death,  delivers  to  B,    to 
be  retained  by  him  in  case  of  A's  death — 

a  watch : 

a  bond  granted  by  C  to  A : 

a  bank-note :     , 

a  promissory  note  of  the  Government  of  India  endorsed 
in  blank : 

a  bill  of  exchange  endorsed  in  blank : 

certain  mortgage-deeds. 
A  dies  of  the  illness  during  which  he  delivered  these  articles. 
B  is  entitled  to — 

the  watch : 

the  debt  secured  by  Cs  bond : 

the  bank-note : 

the  promissory  note  of  the  Government  of  India.: 

the  bin  of  exchange  :  ^ 

the  money  secured  by  the  mortgage-deeds. 

{h,)  A  being  ill,  and  in  expectation  of  death,  delivers  to  B  the 
key  of  a  trunk,  or  the  key  of  a  warehouse  in  which  goods  of  bulk 
belonging  to  A  are  deposited,  with  the  intention  of  giving  him 
the  control  over  the  contents  of  the  trunk,  or  over  the  deposited 
goods,  and  desires  him  to  keep  them  in  case  of  A's  death.  A  dies 
of  the  illness  during  which  he  delivered  these  articles.  B  is  entitled 
to  the  tnmk  and  its  contents,  or  to  A's  goods  of  bulk  in  the  ware- 
house. 

(c, )  A  being  ill,  and  in  expectation  of  death,  puts  aside  certain 
articles  in  separate  parcels,  and  marks  upon  the  parcels  respective- 
ly the  names  of  B  and  C.  The  parcels  are  not  delivered  during 
the  life  of  A,  A  dies  of  the  illness  during  which  he  set  aside  the 
parcels.    B  and  C  are  not  entitled  to  the  contents  of  the  pnrceU. 
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PART  XXIX. 

Of  Grant  of  Probate  and  Letters  or 

ADMINISTRATION. 

Character  and  ^79-    The  executor  or  administrator,  as 

property  of  the  case  may  be,   of  a  deceased  person^ 

ettcator  or  ad-  is  his  legal  representative  for  all  purposes, 

miniatrator    as  and  all    the    property    of    the    deceased 

^^^^-  person  vests  in  him  as  such.* 

1 80.    When  a  will  has  been  proved  and  deposited  in  a 

Administration  ^^^^  ^^  competent  jurisdiction,  situated 

with     copy  beyond  the  limits  of  the  Province,  whether 

annexed  in  the  British  dominions,  or  in  a  foreign 

of  authenticated  country,    and    a   properly    authenticated 

copy  of  will  copy  of  the  will  is  produced,   letters  of 

proved  abroad,  administration    may   be   granted  with  a 
copy  of  such  copy  annexed. 

Probate  only        ,3,^    Probate  can  be  granted    only  to 
wecutOT^'  an  executor  appointed  by  the  will. 

Appointment        182.    The  appointment  may  be  express 
express  or  im-    or  by  necessary  implication. 


plied. 


Illustrations. 


(a. )  A  wills  that  C  t)e  his  executor  if  B  will  not ;  B  is  appointed 
executor  by  implication. 

(d.)  A  gives  a  legacy  to  B  and  several  legacies  to  other  persons* 
among  the  rest  to  his  daughter-in-law,t  C,  and  adds,  **  but  should 
the  within-named  C  be  not  living,  I  do  constitute  and  appoint  B 
my  whole  and  sole  executrix."  C  is  appointed  executrix  by  impU- 
cation. 

{c. )  A  appoints  several  persons  executors  of  his  will  and  codicils^ 
and  his  nephew  residuary  legatee,  and  in  another  codicil  are  these 
words  : — "  I  appoint  my  nephew  my  residuary  legatee  to  discharge 
all  lawful  demands  against  my  will  and  codicils,  signed  of  different 
dates."    The  nephew  is  appointed  an  executor  by  implication. 

*  This  section  and  sections  180 — 189  (both   inclusive)  apply  to 
the  wills  of   Hindus,  &c,  in  the  lower  Provinces  and  in  the  towm 
of  Madras  and  Bombay.  Act  No.  XXI  of  1870^ 
t  See  Act  No.  XXI  of  1870,  sec  6. 
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Persons  to 
whom  probate 
c&nnot  be  grant- 
ed. 

•Grant  of  pro- 
bate! to  several 
executor  8  si- 
multaneously or 
at  difOai^ent 
times. 


183.  Probate  can  riot  be  granted  to  any 
person  who  is  a  mipor  or  is  of  uns^ound 
mind,  nor  to  a  married  woman  without 
the  previous  consent  or  her  husband. 

184.  When  several  executors  are  ap- 
pointed, probate  may  be  granted  to  them 
all  simultaneously  or  at  different  times. 

Illustration* 


A  is  an  execator  of  B's  will  by  express  appointment,  and  C  an 
exectxtor  of  it  by  implication.  Probate  may  be  granted  to  A  and 
C  at  the  same  time»  or  to  A  first  and  then  to  C,  or  to  C  first  and 


then  to  A. 

Separate  pro- 
bate of  codicil 
discoveved  after 
pant    of  pro- 

i 

Procedure  when 
different  eiecu- 
tors  appointed 
by  codicil. 

Accrual  of  re- 
precentation  to 
surviving  exe- 
cutor. 


1 85.  If  a  codicil  be  discovered  after 
the  grant  of  probate,  a  separate  probate 
of  that  codicil  may  be  gratited  to  the  exe- 
cutor, if  it  in  no  way  repeals  the  appoint- 
ment of  executors  made  by  the  witL 

If  different  executors  are  appointed  by 
the  codicil,  tlie  probate  of  the  will  must  be 
revoked,  and  a  new  probate  granted  of 
the  will  and  the  codicil  together* 

186.  When  probate  has  been  granted 
to  several  executoVs,  and  one  of  them  dies, 
the  entire  representation  of  the  testator 
accrues  to  the  surviving  executor  or  exe- 
cutors. 

Biffhtase  '^^'     ^^  ^^^^^  ^^  executor  or  legatee 

cutor  or  legatee  ^*"  ^^  established  in  any  Court  ot  Justice 
when  establish-  u^^less  a  Court  of  competent  jurisdiction 
ed.  within  the   Province  shall  have  granted 

probate  of  the  will  under  which  the  right 
is  claimed,  or  shall  have  granted  letters  of  administration 
under  the  one-hundred  and  eightieth  section. 

P-.    .  188.     Probate  of  a  will  when  granted 

^™^  •^  P~-    establishes  the  will  from  the  death  of  the 
testator,  and  renders  valid  all  intermedi-, 
ate  acts  of  the  executor  as  such. 
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To  whom        189.    Letters  of  administration  cannot 
administration     be  granted  to  any  person  who  is  a  minor  - 
^St^.°        ®    or  is  of  unsound  mind, 

nor  to  a  married  woman  without  the  previous  consent . 
of  her  husband. 

190.    No  right  to  any  part  of  the  pro- 
'RUrht  to  in-    peny  of  a  person  who  has  died   intestate' 
testato'B     pro-    ^^^  ^ye  established  in  any  Court  of  Justice, 
S^IbUAhS  viT^^^ss  letters  of  administration  have  first 

been  granted  by  a  Court    of  competent: 
jurisdiction. 
•A-iL^iAfci-h-        ^9^*     Letters  of  administration  entitle  . 
EWodk^imera    ^^  administrator  to  all  rights  belonging 
tLn      ""  to  the  intestate  as  effectually  as  if  the  ad- 

ministration   had    been    granted    at    the, 
moment  after  his  death.* 
192.     Letters  of  administraticm  do  not' 
datS*  b  ^ad"    '^^^^  ^^^^^  ^^y  intermediate  acts  of  the 
ministratioii  '    administrator  tending  to  the  diminution  or 
damage  of  the  intestate's  estate. 
O         J.    »        I93*    When  a  person  appointed  an  exe- , 
adnriidstritiMi     ^"*°'"  ^^^  ^^^  renounced  the  executorship, 
where  executor    ^^^^^^^s  of  administration  shall  not  be  grant- 
hasnotre-    ^d  to   any  other  person   until   a  citation: 
noTuiced.  ^^^  been  issued,  calling  upon  the  execu- 

tor to  accept  or  renounce  his  executorship; 
except  that,  when  one  or  more  of  several  executors 
have  proved  a  will,  the  Court  may,  on  the 
-£xoqptioa.         death  of  the   survivor  of  those  who  have 
proved,  grant  letters  of  administration  without  citing  those? 
who  have  not  proved. 

194.    The  renunciation  may  be  mad& 

Form    and    orally  in  the  presence  of  the  Judge,  or  by 

^^     r^^^'    a  writing  signed  by  the   person   renounc-' 

torshS)  '    ing,  and   when  made  shall  preclude  him 

from  ever  thereafter  api^ying  for  probate 

of  the  will  appointing  him  executor. 

*This  section  and  sections  192-199  (both  inclusive)  apply  to  the; 
vaUs  of  Hindus,  &c.,  in  the  Lower  Provinces  aad  in  the  towna  oL, 
Madras  and  B^p\bayi  Act  N$>^.  2^l,o(  i&7o» 
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195.  If  the  executor  renounce,  or  fail 
to  accept  the  executorship  within  the  time 
limited  for  the  acceptance  or  refusal  there- 
of, the  will  may  be  proved  and  letters  of 
administration  with  a  copy  of  the  will 
annexed  may  be  granted  to  the  person  who 

lyould  be  entitled  to  administration  in  case  of  intestacy.t 

196.  When  the  deceased  has  made  a 
will,  but  has  not  appointed  an  executor,  or 

when  he  has  appointed  an  executor  who 
is  legally  incapable  or  refuses  to  act,  or 
has  died  before  the  testator,  or  before  he 
has  proved  the  will,  or 

;  when  the  executor  dies  after  having  proved  the  will 
but  before  he  has  administered  all  &e  estate  of  the 
deceased  ; 

an  universal  or  a  residuary  legatee  may  be  admitted 
to  prove  the  will,  and  letters  of  administration  with  the 
will  annexed  may  be  granted  to  him  of  the  whole  estate, 
or  of  so  much  thereof  as  may  be  unadministered. 


Procedure 
wliere  eiecntor 
renounces  or 
fails  to  acoept 
within  t  i  m« 
limited. 


•  Grant  of  ad- 
minis  Miration  to 
universal  or  re- 
titluary  legatee. 


197.  When  a  residuary  legatee  who 
has  a  beneficial  interest  survives  the  tes- 
tator, but  dies  before  the  estate  has  been 
fully  administered,  his  representative  has 
the  same  right  to  administration  with  the 
will  annexed  as  such  residuary  legatee. 

198.  When  there  is  no  executor  and 
no  residuary  legatee  or  representative  of 
a  residuary  legatee,  or  he  declines  or  is 
incapable  to  act,  or  cannot  be  found,  the 
person  or  persons  who  would  be  entitled 
to  the  administration  of  the  estate  of  the 
deceased  if  he  had  died  intestate,  |  or 
any    other    legatee  having  a  beneficial 

interest,  or  a  creditor,  may  be  admitted  to  prove  the  will, 
and  letters  of  administration  may  be  granted  to  him  or 
them  accordingly. 

"-■       - •■    •  ■  ■    •  ■< 

t  See  Act  No.  XXI  of  iS/Oi  sec  6. 


Bight  to  ad- 
min istraticn  of 
representatiYe 
of  deceased  re- 
siduary legatee. 

Grant    of 

administratioa 
where  no  eiecu- 
tor,  ner  rasi- 
dnary  legatee, 
Bor  representa- 
tive  of  such 
legatee. 
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199.  Letters  of  administration  with  the  will  annexed 
Citation  before  ^^^^^  ^^^  ^^  granted  to  any  legatee  other 
grant  of  ad-  than  an  universal  or  a  residuary  legatee, 
ministration  to  until  a  citation  has  been  issued  and  pub- 
legatee  other  lished  in  the  manner  hereinafter  mention- 
than  universal  gd,  calling  on  the  next-of-kin  to  accept  or 
or  residuary.        refuse  letters  of  administration. 

200.  When  the  deceased  has  died  intestate,  those  who 

are  connected  with  him  either  by  marri- 
Order  in  which    age  or  by  consanguinity,  are  entitled  to 
connections  en-    o^t^in    letters   of  administration     of  his 
minisfer.^    ^       estate  and  effects  in  the  order  and  accord- 
ing to  the  rules  hereinafter  stated. 

201.  If  the  deceased  has  left  a  widow,  administration 

shall  be  granted  to  the  widow  unless  the 
Administration     QQ^^^t  shall  see  cause  to  exclude  her,  either 
SsreTausI    on  the  ground  of  son.e  personal  disquali- 
to  exclude  her.     ncation,  or  because  she  has  no  mterest  m 
the  estate  of  the  deceased. 
Illustrations* 
{a. )    The  widow  is  a  lunatic,  or  has  committed  adultery,   or  has 
been  barred  by  her  marriage-settlement  of  all  interest  in  her  husband's 
estate  ;  there  is  cause  for  excluding  her  from  the  administration. 

(d. )  The  widow  has  married  again  since  the  decease  of  her 
husband  ;  this  is  not  good  cause  for  heryCxclusion. 

202.  If  the  Judge  think  proper,  he  may  associate  any 

person  or  persons  with  the  widow  in  the 
Ass<x:iation    administration,    who  would    be  entitled 
admii^stration?    solely  to  the  administration  if  there  were 
no  widow. 

203.  Iftherebeno  widow,  or  if  the  Court  see  cause 
Ad  inistration  ^^  exclude  the  widow,  it  shall  commit  the 
where  no  administration  to  the  person  or  persons 
widow  or  who  would  be  beneficially  entitled  to  the 
widow  exclu-  estate  according  to  the  rules  for  the 
dcd.  distribution  of  an  intestate's  estate  ; 

provided  that,  when  the  mother  of  the  deceased  shall  be 
p  oviso  one  of  the  class  of  persons  so  entitled,  she 

shall  be  solely  entitled  to  administration. 
Title  of  kin-        204.    Those  who  stand  in  equal  degree 

dred  to  admi-    of  kindred  to  the  deceased,  arc  equally 

nistration.  entitled  to  administration. 
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Right  bf  2°5-  ^^^  husband,  surviving  his  wife, 
widower'  to  ad-  has  the  same  right  of  administration  of 
ministration  of  her  estate  as  the  widow  has  in  respect  of 
wife's  estate.        the  estate  of  her  husband. 

206.  When   there   is  no  person  connected   with  the 
.  deceased   by  marriage  or  consanguinity 

Grant  of  ad-  j^^  jg  entitled  to  letters  of  administration, 
ministration  to  j       n-       ^         ^  ^1.  i,  i.   j  * 

creditor.  ^"^  willmg  to  act,  they  may  be  granted  to 

a  creditor. 

207.  Where  the  deceased  has  left  pioperty  in  British 

India,  letters  of  administration  must  be 
Admmistration  granted  according  to  the  foregoing  rules, 
kft  "in^'firitish  although  he  may  have  been  a  domiciled 
India.  inhabitant  of  a  country  in   which  the  law 

relating  to  testate  and  intestate  succession 
differs  from  the  law  of  British  India. 


PART  XXX. 
Of  limited  GRANTS.f 
(a.)     Grants  limited  in  duration. 
208.     When  the  will  has  been  lost  or  mislaid  since  the 
testator's  death,  or  has  been  destroyed  by 
copy°  or^draft     wrong  or  accident  and  not  by  any  act  of 
of  lost  will.  t^^  testator,   and  a  copy  or  the  draft  of 

the  will  has  been  preserved,  probate  may 
be  granted  of  such  copy  or  draft,  limited  until  the  original 
or  a  properly  authenticated  copy  of  it  be  produced. 

Probate  of  209.  When  the  will  has  been  lost  or 
contents  of  lost  destroyed  and  no  copy  has  been  made  nor 
or  destroyed  \\^^  dy^it  preserved,  probate  may  be  grant- 
^    '     *  ed   of  its   contents,  if  they  can  be  estab- 

lished by  evidence. 
.2IO.  When  the  will  is  in  the  possession  of  a  person 
Probate  of  residing  out  of  the  Province  in  which  ap- 
copy  where  plication  for  probate  is  made,  who  has 
original  exists,  refused  or  neglected  to  deliver  it  up,  but 
a  copy  has  been  transmitted  to  the  executor,  and  it  is 

t  So  much  of  this  Part  as  relates  to  grants  of  probate  and  letters 
of  administration  with  the  will  annexed  applies  to  wills  of  Hindus, 
&c.,  in  the  Lower  Provinces  and  in  the  towns  of  Madras  and 
Bembay,  Act  No.  XXI  of  1870. 
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necessary  for  the  interests  of  the  estate  that  probate  should 
be  granted  without  waiting  for  the  arrival  of  the  original, 
probate  may  be  granted  of  the  copy  so  transmitted,  limite4 
until  the  will  or  an  authenticated  copy  of  it  be  produced. 

211.  Where   no   will  of  the  deceased  is  forthcomings 

but  there  is  reason  to  believe  that  there 

Admmistra-     jg  ^  will  in  existence,  letters  of  administra- 

produced  ^'^^  ^^y  ^^  panted,  limited  until  the  wilJ, 

or  an  authenticated  copy  of  it,  be  produced. 

(b.)     Grants  for  fhe  Use  and  Benefit  of  others 
having  Right 

212.  When  any  executor  is  absent  from  the  Province 
Administra-     *"  which   application  is  made,  and  thcrq 

tion,  with  will  is  no  executor  within  the  Province  willing 

annexed,      to'  to  act,  letters  of  administration,  with   the, 

attorney  of  ab-  will  annexed,  may  be  granted  to  the  attor- 

sem  executor,  ^gy  ^f  ^j^g  absent  executor,  for  the  use  anci 
benefit  of  his  principal,  limited  until  he  shall  obtain  pro*>^ 
bate  or  letters    of    administration  granted  to  himself. 

Administra         2 1 3.    When  any  person   to   whom,   if 

tion.  with  will  present,  letters  of  administration  with  the 

auoraeyofab?  will  annexed  might  be  granted,  is  absent 

sent      person,  from   the  Province,  letters  of  administra- 

who,  if  present',  tion  with  the  will  annexed  may  be  granted 

would  be  enti-  to  his  attorney,  limited  as  above -mention* 

tied    to  admi-  ^ 

mster.  ^^^     When  a  person  entitled  to  admin 

Administra-  nistration   in  case  of  intestacy  is  absenl 

oT'absent^^^^r^  ^^^  ^^^  Province,  and  no  person  equally 

son  entitled  to  entitled  is  willing  to  act,  letters  of  i^mi- 

adrainister    in  nistration  may  be  granted  to  the  attorney 

case  of  intes-  of  the  absent  person,  limited  as  before 

^^y-  mentioned. 
215.    When  a  minor  is  sole  executor  or  sole  residuary 

Administra-  l^g^itee,  letters  of  administration,  with  the 

tion       during  will  annexed,  may  be  granted  to  the  legal 

minority  of  sole  guardian  of  such  minor  or  to  such  oth^r 

executor  or  re-  person  as  the  Court  shall  think  fit  until 

siduary     lega-  j^e  minor  shall  have  completed  the  age 

^^^'  of  eighteen  years,  at  which  period  and 
not  before,  probate  of  the  will  shall  be  granted  to  him. 
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221.  Where  a  person  dies,  leaving  property  of  which 
Administra-     ^^  ^^^  ^^^  ^^^^  ^^  surviving  trustee,  or  in 

tion  limited  to  which  he  had  no  beneficial  interest  on  his 
property  in  own  account,  and  leaves  no  general  reprc- 
which  person  sentative,  or  one  who  is  unable  or  un* 
has  beneficial  willing  to  act  as  such,  letters  of  adminis- 
interest.  tration,  limited  to  such  property,    may   be 

granted  to  the  person  beneficially  interested  in  the  pra- 
perty,  or  to  some  other  person  011  his  behalL 

222.  When  it  is  necessary  that  the   representative  of 
.  .  a  person   deceased   be  made  a  party  to  a 

Admmistra-    pej^^iing  s^jt^  and  the  executor  or  person 
sSt.  entitled  to  administration  is  unable  or  un- 

willing  to  act,  letters  of  administratiott  may 
be  granted  to  the  nominee  of  a  party  in  such  suit>  limit'^ 
ed  for  the  purpose  of  representing  the  deceased  in  the 
said  suit,  or  in  any  other  cause  or  suit  which  may  be 
commenced  in  the  same  or  in  any  other  Court  between 
the  parties,  or  any  other  parties,  touching  the  matters  at 
issue  in  the  said  cause  or  suit,  and  until  a  final  decree  shall 
be  made  therein  and  carried  into  complete  execution. 

223.  If  at  the  expiration  of  twelve  iiKMiths  from  the 
Adnwnistra-     date  of  any  probate  or  letters  of  adminis* 

tion  limited  to  tration,  the  executor  or  administrator  to 
puri>ose  of  be-  ^vhom  the  same  has  been  granted  is  ahf 
to'TuU  t^be  s^^^  ^^^^  the  Province  within  which  th^ 
brought  against  Court  that  has  granted  the  probate  Qr 
administrator.  letters  of  administration  is  situate,  itshsdl 
be  lawful  for  such  Court  to  grant,  to  any  person  whom  it 
may  think  fit,  letters  of  administration  limited  to  the  pui% 
pose  of  becoming  and  being  made  a  party  to  a  suit  to  be 
brought  against  the  executor  or  administrator,  and  carry* 
'"cr  the  decree  which  may  be  made  therein  into  effect. 

224.  In  any  case  in  which  it  may  appear  necessary 
Administra-  for  preserving  the  property  of  a  deceased 
n  limited  to  person,  the  Court  within  whose  district 
SrvaLn'bf  ^"X  °^*^^  property  is  situate^  may  grant 
jased'spro-  to  any  person,  whom  such  Court  may 
•y.  think  fit,  letters  of  administration  limitea 

he  collection  and  preservation  of  the  property  of  the 
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deceased,  and  giving  discharges  for  debts  due  to  his 
estate,  subject  to  the  directions  of  the  Court. 

225.  When  a  person  has  died  intestate,  or  leaving  a 
Appointment,  ^^^^  °^  which  there  is  no  executor  willing 
as  admintstra*  and  competent  to  act,  or  where  the  exe- 
for,  of  person  cutor  shall,  at  the  time  of  the  death  of 
other  tlian  one  such  person,  be  resident  out  of  the  Pro- 
who  under  or-  yince,  and  it  shall  appear  to  the  Court  to  • 
stemSs^would  ^^  necessary  or  convenient  to  appoint 
be  entitled  to  some  person  to  administer  the  estate  or 
admin istra-  any  part  thereof,  other  than  the  person 
tion.  who  under  ordinary  circumstances  would 

be  entitled  to  a  grant  of  administration,  it  shall  be  lawful 
for  the  Judge,  in  his  discretion,  having  regard  to  consan- 
guinity, amount  of  interest,  the  safety  of  the  estate,  and 
probability  that  it  will  be  properly  administered,  to  ap- 
point such  person  as  he  shall  think  fit  to  be  administrator, 

and  in  every  such  case  letters  of  administration  may 
be  limited  or  not  as  the  judge  shall  think  fit. 
(jd,)     Grants  with  Exception, 

Probate  or  ^^^'  Whenever  the  nature  of  the  case 
administration  requires  that  an  exception  be  made,  pro- 
^th  will  an-  bate  of  a  will,  or  letters  of  administration 
nexed,  subject  with  che  will  annexed,  shall  be  granted 
to  exception.        subject  to  such  exception. 

'227.    Whenever  the  nature  of  the  case  requires  that  an 
Administtation    exception  be  made,  letters  of  administration 
frith  exception,     shall  be  granted  subject  to  such  exception, 
ie.)     Grattts  of  the  Rest. 

228*  Whenever  a  grant,  with  exception,  of  probate  or 
^  letters  of  administration,  with  or  without 

Jg22^2Iiirof  *^^^  ^^*^^  annexed,  has  been  made,  the  per- 
,^1,  son  entitled  to  probate  or  administration 

of  the  remainder  of  the  deceased's  estate 
may  take  a  grant  of  probate  or  letters  of  administration, 
AS  the  case  may  be,  of  the  rest  of  the  deceased's  estate. 
(f.)    Grants  of  Effects  U7iadministered, 

229.     If  the  executor  to  whom  probate  has  been  grant- 

*       '  ed  have  died  leaving  a  part  of  the  testa- 

^^u  unadiia.    ^^^^  estate  unadministered,  a  new  represen- 

Wstereit       -'    tative  may  be  appointed   for  the  purpose 

t  '""  'of  administering  such  part  of  the  estate. 
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230.  In  granting  letters  of  administration  of  an  estate 

not  fully  administered,   the  Court  shall  be 

Rules   as  to    gui^gd  i^y  i)^^  same  rules  as  apply  to  origi- 

Smintster       ^^^  g^-^^ts,  and  shall  grant  letters  of  admi- 

(^  nistration  to  those   persons  only  to  whoini 

original  grants  might  have. been  made.t 

231.  When  a  limited  grant  has  expired   by  effluxion 
Administra-     of  time,  or  the  happening  of  the  event  or 

tion  when  U-  contingency  on  which  it  -was  limited,  and 
mited  grant  there  is  still  some  part  of  the  deceased's 
expired,  and  estate  unadministered,  letters  of  adminisT 
still  some  part  tration  .shall  be  granted  to  those  persons 
adn^n^teredT      ^°  whom  original  grants   might  have  been 

made.t 
^  (g.)     Alteration  in  0 rants. 

^32-.     Errors  in   names  and   descriptions,  or  in  setting 

forth  the  time  and  place  of  the  deceased's 
maVberectTfiLd  ^^^t^»  ^^  *^^  purpose  in  a  limited  grant, 
by  Court.  ^^V   ^^  rectified    by   the  Court,    and  the 

grant  of  probate  or  letters  of  administra- 
tion may  be  altered  and  amended  accordingly. 

'  Procedure  ^^"i'  ^^'  ^^^^^  *^^  ^^'^^^  ^^  letters  of 
where  codicil  administration  with  the  will  annexed,  a 
discovered  after  codicil  be  discovered,  it  may  be  added 
grant  of  admi-  to  the  grant  on  due  proof  and  identifica- 
nistration  with  ^\^^  j^^d  the  grant  altered  and  amended 
Will  annexed.        accordingly. 

{h.)     Revocation  of  Grants, 
Revocation  or        234.     The   grant   of  probate   or  letters 
annulment  for     of  administration  may   be  revoked   or  an- 
just  cause.  nulled  for  just  cause. 

"Just  cause."       Explanation. — Just  cause  is — 

15^,  that  the  proceedings  to  obtain  the  grant  were 
defective  in  substance  ; 

2w^,  that  the  grant  was  obtained  fraudulently  by 
making  a  false  suggestion,  or  by  concealing  from  th$ 
Court  something  material  to  the  case  ; 

3^-^,  that  the  grant  was  obtained  by  means  of  an 
untrue  allegation  of  a  fact  essential  in   point  of  law  to 

t  See  Act  No.  XXI  of  1870.  sec.  6. 
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justify  the  grant,   though   such  alFegation  was  made  in 
ignorance  or  inadvertently  ; 

4^/z,  that  the  grant  has  become  useless  and  inopera- 
tive through  circumstances; 

*  5th,  that  the  person  to  whom  the  grant  was  made  has 
wilfully  and  without  reasonable  cause  omitted  to  exhibit 
an  inventory  or  account  in  accordance  with  the  provisions 
of  Part  XXXIV  of  this  Act  or  has  exhibited  under  that  Part 
an  Inventory  or  account  which  is  untrue  in  a  material 
respect. 

Illustrations. 

(a. )  The  Court  by  which  the  grant  was  made  had  no  jurisdiction. 

(^.)  The  grant  was  made  without  citing  parties  who  ought  to 
have  been  cited, 

{c. )  The  will  of  which  probate  was  obtained  was  forged  or  revoked. 

{d.)  A  obtained  letters  of  administration  to  the  estate  of  B,  a? 
his  widow,  but  it  has  since  transpired  that  she  was  never  naarried 
to  him. 

{e. )  A  has  taken  administration  to  the  estate  of  B  as  if  he  had 
died  intestate,  but  a  will  has  since  been  discovered. 

(/. )    Since  probate  was  granted,  a  later  will  has  been  discovered. 

{g.)  Since  probate  was  granted,  a  codicil  has  been  discovered 
which  revokes  or  adds  to  the  appointment  of  executors  under  the 
will. 

{h.)  The  person  to  whom  probate  was,  or  letters  of  administra- 
tion were,  granted  has  subsequently  become  of  unsound  mind. 

PART  XXXI. 
Of  THE  Practice  in  granting  and  revoking 
Probates  and  Letters  of  Administration,  t 
Jurisdiction  of        235.     The   District    Judge     shall    have 
District    Judge    jurisdiction  in  granting  and  revoking  pro- 
revS"^pro      bates  and  letters  of  administration   in  all 
bates,  &c.  cases  within  his  district. 

235 A.  The  High  Court  may,  from  time  to  time,  ap- 
point such  judicial  officers  within  any  District  as  it  thinks 
fit,  to  act  for  the  District  Judge  as  Delegates  to  grant 
probate  and  letters  of  administration  in   non-contentious 

*  See  Act  VI  of  1889,  sec.  2. 
t  So  much  of  this  Part  as  relates  to  grants  of  probate  and  letters 
of  administration  with   the  will  annexed  applies   to  the '  wills  of 
Hindus,  &c,,  in  the  Lower   Provinces  and  in  the  towns  of  Madras 
and  Bombay,  Act  No.  XXI  pf  1870. 
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cases,  within  such  local  limits  as  it  may  from  time  to 
time  prescribe  :  Provided  that,  in  the  case  of  High 
Courts  not  established  by  Royal  Charter,  such  appoint- 
ment be  made  with  the  previous  sanction  of  the  Local 
Government. 

Persons  so  appointed  shall  be  called  *  District  Dclc- 
gates.'t 

236.  The  District  Judge  shall  have  the  like  powers 
and  authority  in  relation  to  the  granting 
District  Judges  of  probate  and  letters  of  administration, 
g?^?ofpmbate  and  all  matters  connected  therewith,  as 
and  administra-  are  by  law  vested  in  him  in  relation  to 
uon.  any  civil  suit  or  proceeding  depending 

in  his  Court. 
237.    The  District  Judge  may  order  any 
District  Judge    person  to  produce  and  bring  into   Court 
may  order  per-     ^^y  paper  or  writing  being  or  purporting 
testamemary^^     ^°  ^®  testamentary,  which  may  be  shown 
papers.  to  be  in  the  possession  or  under  the  con- 

trol of  such  person  ; 
and  if  it  be  not  shown  that  any  such  paper  or  writing 
is  in  the  possession  or  under  the  control  of  such  person, 
but  there  is  reason  to  believe  that  he  has  the  knowledge 
of  any  such  paper  or  writing,  the  Court  may  direct  such 
person  to  attend  for  the  purpose  of  being  examined 
respecting  the  same, 

and  such  person  shall  be  bound  to  answer  such  ques- 
tions as  may  be  put  to  him  by  the  Court,  and,  if  so 
ordered,  to  produce  and  bring  in  such  paper  or  writing, 
and  shall  be  subject  to  the  like  punishment  under  the 
Indian  Penal  Code,  in  case  of  default  in  not  attending 
or  in  not  answering  such  questions  or  not  bringing  in  such 
paper  or  writing,  as  he  would  have  been  subject  to  in  case 
he  had  been  a  party  to  a  suit,  and  had  made  such  default, 
and  the  costs  of  the  proceeding  shall  be  in  the  discre- 
tion of  the  Judge. 

238.    The  proceedings  of  the   Court  of  the  District 

Proceedings  of    J"^ge   in   relation  to  the  granting  of  pro- 

Disferict  Judge's     t)ate  and  letters  of  administration   shall, 

Court  in  rela-    except  as  hereinafter  otherwise  provided, 

+  (Vide  sec.  2  Act  VI  of  i88i.) 
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tion  to  probate  be  regulated  so  far  as  the  circumstances 
and  adminis-  of  the  case  will  admit  by  the  Code  of 
tion.  ciyii  Procedure. 

239.  Until  probate  be  granted  of  the   will  of  a  de- 

ceased person,  or  an  administrator  of  his 
When  and  how  estate  be  constituted,  the  District  Judge 
District  Judge  within  whose  jurisdiction  any  part  of  the 
to  interfere  for  property  of  the  deceased  person  is  situate, 
protection  of  jg  authorized  and  required  to  interfere  for 
property.  ^j^^  protection  of  such   property,   at  the 

instance  of  any  person  claiming  to  be  interested  therein, 
and  in  all  otlier  cases  where  the  Judge  considers  that  the 
property  incurs  any  risk  of  loss  or  damage  ;  and  for  that 
purpose,  if  he  shall  see  fit,  to  appoint  an  officer  to  take 
and  keep  possession  of  the  property. 

240.  Probate  of  the  will  or  letters  of  administration 

to  the  estate  of  a  deceased  person  may 
When  probate  be  granted  by  the  District  Judge  under 
er  administra-  the  seal  of  his  Court,  if  it  shall  appear 
^^^^  *«?h^n*^*  ^y  ^  petition  verified  as  hereinafter  men- 
panted  by  Dis-  tion«d,  of  the  person  applying  for  the 
tnctJuage.  ^^^^^   ^^^^^  ^^^   testator  or  intestate,  as 

the  case  may  be,  at  the  time  of  his  decease,  had  a  fixed 
place  of  abode,  or  any  property,  moveable  or  immove- 
able, within  the  jurisdiction  of  the  Judge. 

241.  When  the  application   is  made  to  the  Judge  of 

a  District  in  which  the  deceased  had  no 
Disposal  of  gjjg^j  ^jjQ^jg  at  the  time  of  his  death,  it  shall 
made  to  Judge  ^^  ^^  ^^^  discretion  of  the  Judge  to  refuse 
of  District  in  the  application,  if  in  his  judgment  it  could 
which  deceased  be  disposed  of  more  justly  or  conveniently 
had  no  fixed  jn  another  district,  or  where  the  applica- 
abode.  ^Jqj^  jg  |q,.  letters  of  administration,  to  grant 

them  absolutely,  or  limited  to  the  property  within  his 
own  jurisdiction. 

241A.*  Probates  and  letters  of  administration  may, 
upon  application  for  that  purpose  to  any  District  Dele- 
gate, be  granted  by  him  in  any  case  in  which  there  is  no 
contention,  if  it  appears  by  petition  (verified  as  herein- 
after  mentioned)  that  the  testator  or  intestate,  as  the 
♦  (Vide  sec.  3  of  Act  VI  oFT88ir> 
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case  may  be,  at  the  time  of  his  death  resided  within  the 
jurisdiction  of  such  Delegate. 

242.  Probate  or  letters  of  administration  shall  have 
effect  over  all  the  property  and  estate, 
Conclusiveness  moveable  or  immoveable,  of  the  deceased, 
lettCTs  of  ^  ad-  ^^^'O^&^^^t  ^^^  Province  in  which  the  same 
miiStration?  ^^  granted,  and  shall  be  conclusive  as  to 
the  representative  title  against  all  debtors 
of  the  deceased,  and  all  persons  holding  property  which 
belongs  to  him,  and  shall  afford  full  indemnity  to  all 
debtors  paying  their  debts,  and  all  persons  delivering  up 
such  property  to  the  person  to  whom  such  probate  or 
Iette]:s  of  administration  shall  have  been  granted  : 

Effect  of  un-  *  Provided  that  probates  and  letters  of 
limited  pro-  administration  granted  by  a  High  Courtt 
bates,  &c.,  after  the  first  day,  of  April,  1875,  shall, 
^^u^^  ^y  unless  otherwise  directed  by  the  grant, 
High  Court.  j^^yg  iji^^  g^g^^  throughout  the  whole  of 
.British  India. 

242A.*    Whenever  a  grant  of  probate  or  letters  of 
Transmission    administration  is  made  by  a  High  Court  t 
of  certificateby    with  such  effect  as  last  aforesaid,  the  Regis- 
High      Court     trar  or  such  other  officer  as  the  High  Courtt 
granting    pro-    making  the  grant  appoints  in   this   behalf 

other  Courts °     ^^^^^  ^®"^  ^°  ^^^^  °^^^^  ^^^^^  ^^^^  Courts t 

a  certificate  to  the  following  effect  : — 

I,  A.  B.,  Registrar  [  or  as  the  case  may  be]  of  the   High 

Court  of  Judicature  at  [  or  as 

the  case  may  be  ],  hereby  certify  that  on  the  day  of 

iS  the  High   Court  of  Judicature 

at  [  or  as  the  case  may  be  granted 

probate  of  the   will  [  or  letters  of  administration  of  the 

estate]  of  C,  D.,  late  of  deceased, 

to  E,  F,  of  and  G,  H.  of  ^ 

and  that  such  probate  \pr  letters  ]  has  [  or  have  ]  effect 

♦  Sec  Act  No.  XIII  of  1875. 
t  The  expression  "  High  Court"  shall  mean  and  be  deemed  to 
have  always  meant  (  dj  )  a  High  Court  for  the  time  being  established 
under  the  a4tb  and  2Sth  Vic,  c.  108  ;  {b)  the  Chief  Court  of  the 
Punjab  ;  {c)  the  Court  of  the  Recorder  of  Rangoon,  See  Act  II  of 
1887,  Sec.  I. 
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over  all  the  property  of  the  deceased  throughout  the 
whole  of  British  India  ; 

and  such  certificate  shall  be  filed  by  the  High  Court 
receiving  the  same. 

243.  The  application  for  probate  or  letters  of  admi- 
Conchisiveness  nistration,  if  made  and  verified  in  the  man- 
of  application  ner  hereinafter  mentioned,  shall  be  conc4u- 
for  probate  or  sive  for  the  purpose  of  authorizing  the  grant 
administration,  of  probate  or  administration,  and  no  such 
*^  properly  grant  shall  be  impeached  by  reason  that 
fied  ^^"     ^^^  testator  or  intestate  had  no  fixed  place 

of  abode,  or  no  property  within  the  district 
at  the  time  of  his  death,  unless  by  a  proceeding  to  revoke 
the  grant  if  obtained  by  a  fraud  upon  the  Court. 

244.  Application  for  probate  shall  be    made  by   a 
p  L'.-     f       petition   distinctly    written   in   English  or 
Petition  for     -j^   ^^le  language   in   ordinary  use  in  pro- 
probate,  ceedings   before   the   Court   in  which  the 
application   is  made,   with  the  will  annexed,  and  stating 

the  time  of  the  testator's  death, 

that  the  writing  annexed  is  his  last  will  and  testament^ 

that  it  wa<;  duly  executed,* 

the  amount  of  assets  which  are  likely  to  come  to  the 
petitioner's  hands,  and 

that  the  petitioner  is  the  executor  named  in  the  will ; 

and  in  addition  to  these  particulars,  when  the  applica- 
tion is  to  the  District  Judge,  the  petition  shall  further 
state  that  the  deceased  at  the  time  of  his  death  had 
his  fixed  place  of  abode,  01  had  some  property,  moveable 
or  immoveable,  situate  within  the  jurisdiction  of  the  Judge 
tand  when  the  application  is  to  a  District  delegate,  the 
petition  shall  further  state  that  the  deceased  at  the  time 
of  his  death  resided  within  the  jurisdiction  of  such  dele- 
gate. ■ 

245.  In  cases  wherein   the    will   is   written   in  any 

language  other  than  English  or  than  that 

m  What  cases     •  j^  ordinary  use  in    proceedings    before 

':m^^ZJ.    ll^  C?"«.  there  shall  be  a   translation 

ed  to  petition.       thereof  annexed  to  the  petition  by  a  trans- 

lator  of  the  Court,  if  the  language  be  one 

*  See  Act  VI  of  1889.    f  See  Act  VI  of  i88i^ 
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for  which  a  translator  is   appointed  ;  or  if  the  will  be 

Verification  of  in  any  other  language,  then  by  any  person 
translation  by  competent  to  translate  the  same,  in  which 
th"an  Court  ^^^  ^"^^  translation  shall  be  verified  by 
translator.  that  person  in  the  following  manner  : — 

"  I  {A.  B.)  do  declare  that  I  read  and  perfectly  under- 
stand the  language  and  character  of  the  original,  and 
that  the  above  is  a  true  and  accurate  translation  thereof" 

Petition  for  246.  Applications  for  letters  of  ad- 
lettefs  of  ad-  ministration  shall  be  made  by  petition 
ministration.  distinctly  written  as  aforesaid,  and  stating 
the  time  and  place  of  the  deceased's  death, 

the  family  or  other  relatives  of  the  deceased,  and  their 
respective  residences, 

the  right  in  which  the  petitioner  claims, 

that  the  deceased  left  some  property  within  the  juris- 
diction of  the  District  Judge  or  District  Delegate  to 
whom  the  application  is  made,  and 

the  amount  of  assets  which  are  likely  to  come  to  the 
petitioner's  hands,t  and  when  the  application  is  to  a 
District  Delegate,  the  petition  shall  further  state  that  the 
deceased  at  the  time  of  his  death  resided  within  the 
jurisdiction  of  such  Delegate. 

246A.*    Every  person   applying  to  a  High  Court  J  for 

probate  of  a  will   or  letters   of  adminis- 

Additional     Oration   of  an   estate,    intended    to   have 

statements     m     ^^^^^  throughout  British  India,  shall  state 

petition  for     .    ,.  .^.^  j  i-^-       ^     1\_ 

probate  &c.  *"  "^^  petition,  in  addition  to  the  matters 

respectively   required  by   section  244  and 

section  246  of  thrs  Act,  that  to  the   best  of  his  belief  no 

application  has  been   made  to  any  other  High   Court  for 

a  probata  of  the  same  will  or  for  letters  of  administration 

of  the  same  estate,   intended  to  have  such   effect  as  last 

aforesaid, 

or,  where  any  snch  application  has  been  made,  the 
High  Courtt  to  which  it  was  made,  the  person  or  persons 
by  whom  it  was  made,  and  the  proceedings  (if  any)  had 
thereon. 

♦  See  Act  No.  XIII  of  1875.  t  See  Act  VI  of  i88i. 
X  See  foot  note  to  Sec.  242. 
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And  the  High  Courtt  to  which  any  application  is  made 
under  the  proviso  to  section  242  of  this  Act  may,  if  it 
think  fit,  reject  the  same. 

247.  The  petition  for  probate  or  letters 
Petition     for    qJ   administration   shall   in    all  cases  be 

S"?«?*ft«fL  f^    subscribed  by  the  petitioner  and  his  plead- 
mmistration  to  -r  j     u  n    u  •£  j   vT      *^u^ 

be  signed  ani    ^'"^  '^.  ^^y^  .^"^  ^^.^     ^?   verified  by   the 
verified.  petitioner  in  the  following  manner  or  to 

the  like  effect : — 
"  I  (A,  B.\  the  petitioner  in  the  above  petition,  declare 
that  what  is  stated  therein  is  true  to  the   best  of  my 
information  and  belief" 

248.  Where  the  application  is  for   pro- 
Verification  of    b^te,  the  petition  shall  also  be   verified  by 

Srobate'wone     ^^   ^^^^^  one  of  the   witnesses   to  the  will    - 
witness  to  will,    (when  procurable),  in  the  manner  or   to 
the  effect  following  : — 

"I  (C.  D.\  one  of  the  witnesses  to  the  last  will  and 
testament  of  the  testator  mentioned  in  the  above  petition, 
declare  that  I  was  present  and  saw  the  said  testator 
affix  his  signature  {or  mark)  thereto  {as  the  case  may  be) 
{or  that  the  said  testator  acknowledged  the  writing 
annexed  to  the  above  petition  to  be  his  last  will  and 
testament  in  my  presence)." 

249.  If  any  petition  or  declaration  which  is  hereby 
Punishment  required  to  be  verified  shall  contain  any 
for  false  averment  which  the  person  making  the 
averment  in  verification  knows  or  believes  to  be  false, 
petition  or  de-  such  person  shall  be  subject  to  punish- 
claratiou.  ment  according  to  the  provisions  of  the 

law  for  the  time  being  in   force  for  the   punishment   of 
giving  or  fabricating  false  evidence. 

District  Judge        250.     In   all    cases  it  shall   be    lawful 
may     examine    for  the  District  Judge^  or  District  Delegate, 
petitioner     in    if  he  shall  think  proper, 
person, 

to  examine  the  petitioner  in  person,  upon  oath  or 
solemn  affirmation,  and  also 

*  See  Act  VI  of  1881. 
t  See  Act  No.  XIII  of  1875, 
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to  require  further  evidence  of  the  due  execution  of 

the  will,  or  the  right  of  the   petitioner  to 

require  further    ^j^^  jg^^gj-g  of  administration,  as  tke  casQ 

evidence,  «>^„  u^  ««^ 

'  may  be,  ana 

to  issue  citations  calling  upon  all  persons 
and  issue  cita-    claiming  to  have  any  interest  in  the  estate 
ticns  to  inspect    of  the  deceased  to  come  and  see  the  pro- 
proceedings,         ceedings  before  the  grant  of  probate  or 
letters  of  administration. 
The   citation   shall   be   fixed   up  in  some  conspicuous 
.    . .       -    part  of  the  Court-house,  and   also   in   the 
Publication  of    ^^^^^  ^^  ^^le  Collector  of  the  District,  and 
citation.  otherwise  published  or  made  known   in 

such  manner  as  the  Judget  or  District  Delegate  issuing 
.  the  same  may  direct. 

251.  Caveats  against  the  grant  of  probate  or  adminis- 
Caveat  against    tration   may  be  lodged  with  the  District 

grant  of  pro-  Judge*  or  a  District  Delegate  ;  and  imme- 
batc  ^r  admi-  diately  on  any  caveat  being  lodged  with  any 
nistration.  District   Delegate,   he  shall  send  a  copy 

thereof  to  the  District  Judge;  and  immediately  on  a  caveat 
being  entered  with  the  District  Judge,  a  copy  thereof  shall 
be  given  to  the  District  Delegate,  if  any,  within  whose 
jurisdiction  it  is  alleged  the  deceased  resided  at  the  time 
of  his  death,  and  to  any  other  Judge  or  District  Delegate  . 
to  whom  it  may  appear  to  the  District  Judge  expedient  to 
transmit  the  same. 

252.  The  caveat  shall  be  to  the  following  effect : — 
"Let  nothing  be  done  in  the  matter  of  the  estate  of 

Form  of  caveat.  A.  i5.,  late  of  ,  deceased,  who  died  on 
the        day  of         at        without  notice  to  C.  D.  of        ." 

253.  No  proceeding  shall  be  taken  on  a  petition  for 

probate  or  letters   of  administration  after 

After  entry  of    a  caveat   against  the  grant   thereof  has 

caveat,,  no  pro-    be^n  entered  with  the  Judge*  or  officer  to 

-needing     taken     whom  the  application  has  beenmadet   or 

?^o«l^°l?^I    notice   has   been   given   of  its  entry  with 
1  after  notice  xi.      ta  1      ^         ^-i    r*  i. 

I  caveator.  some  other  Delegate  until  after  such   no- 

tice  to  the  person  by  whom  the  same  has 

sen  entered  as  the  Court  shall  think  reasonable. 

f  iSee  Act  VFof  i88x. 
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•253A.  A  District  Delegate  shall  not  grant  probate  or 
District De^e-  letters  of  administration  in  any  casein 
pite  wlifen  not  which  there  is  contention  as  to  the  grant, 
to  grant  probate  or  in  which  it  otherwise  appears  to  him 
or  administra-  that  probate  or  letters  of  administration 
tion,  ought  not  to  be  granted  in  his  Court. 

Explanation. — By  *  contention  '  is  understood  the  ap- 
pearance of  any  one  in  person,  or  by  his  recognized  agent, 
or  by  a  pleader  duly  appointed  to  act  on  his  behalf,  to 
oppose  the  proceeding. 

♦253B.     In  every  case  in  which  there  is  no  contention, 

but   it  appears   to   the  District  Delegate 

Power  to  trans-    doubtful   whether  the   probate   or  letters 

^^/tIv!I    of  administration  should  or   should  not  be 
menttoDistr.ct  ^    ,  ,  ... 

Judge  in  doubt,  granted,  or  when  any  question  arises  in 
ful  cases  where  relation  to  the  grant,  or  application  for 
no  contention.  the  grant,  of  any  probate  or  letters  of  ad- 
ministration, the  District  Delegate  may, 
if  bethinks  proper,  transmit  a  statement  of  the  matter 
in  question  to  the  District  Judge,  who  may  direct  the 
District  Delegate  to  proceed  in  the  matter  of  the  appli- 
cation, according  to  such  instructions  as  to  the  Judge 
may  seem  necessary,  or  may  forbid  any  further  proceed- 
ing by  the  District  Delegate  in  relation  to  the  matter  of 
such  application,  leaving  the  party  applying  for  the  grant 
in  question  to  make  application  to  the  Judge. 
*253C.  In  every  case  in  which  there  is  contention,  or 
the  District  Delegate  is  of  opinion  that 
Procedure  ^j^^  probate  or  letters  of  administration 
whei-e  there  is  gj^^^j^  ^^  refused  in  his  Court,  the  peti- 
S^ct"^^i)ele-  ^^^"'  '^''^^^  ^"y  documents  that  may  have 
gate  thinks  pro-  ^^^"  ^^^^  therewith,  shall  be  returned 
bate  or  letters  to  the  person  by  whom  the  application 
of  administra-  was  made,  in  order  that  the  same  may  be 
tion  should  be  presented  to  the  District  Judge  ;  unless 
refused  in  his  the  District  Delegate  thinks  it  necessary, 
Court.  for  the  purposes  of  justice,  to  impound  the 

same,  which  he  is  hereby  authorized  to  do  ;   and   in   that 
case  the  same  shall  be  sent  by  him  to  the  District  Judge, 


*  See  Act  VI  of  i88i. 
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•Grant  of  pro-        2S4-    When  it  -shaH  appear  to  the  Judge 

kat«  tofeunder    '*or  jDidtrict  Delegate  that4)r6bate  of  a  will 

seal  of  Court.       should  be  granted,  he  will  grant  the  same 

'binder  the -seal  of  his  Court  in  manner  following  : — 

"  I,  .,  Judge  dfrthe  ©istrict  df       ,*  or  Delegate 

appointed  for  granting, probate  er  letters 

Porm  of  such    otadniiriistration  in  {here  insert  the  limits 

irrant.  ^f    the  Delegated   Jurisdiction)  "hereby 

mstke^nown  that  on  the  day  of 

in*tTic:ycar  the  last  will  of  late  of  , 

•a  copy  'whereof  is  hereunto  annexed,  was  proved  and 
registered  befope  ^me  and  ih'At  administration  of  the 
.prppeity  ^nd  creflhs  of  the  said  ^deceased,  and  in  any 
way  conoemii^  his  ^ill,  was  granted  to  the  exe- 

cutor in  >the  said  will  named,t  he  having  undertalcen  to 
administer  the  -same,  and  to  make  a  full  and  true  in- 
ventory of  the  said  property  and  credits  and  esdiibit 
Ihe  -same  in  tliis  Court  within  six  months  from  the 
date  of  this  grant  or  within  such  further  time  as  the 
Court  >may  from  time  to  time  appoint,  and  also  to  render 
to  ^is  Court  a  true  account  of  the  said  property  and 
credits  «within«one  year  from  %he  same  date  or  within  such 
further  time -as  •ihe<;ourtin^y  from  time  to  time  c^)point. 
255.  And  ivbenever  it  shall  appear  tothe  District.Judge 
Grant  of  letters  "^or  District  Delegate  that  letters  of  admi- 
of  admioistra-  nistrationto  the  estate  of  a  person  deceas- 
tion  to  be  under  ed,  with  or  without  a  copy  of  the  will  an- 
aeal  of  Court.  nexed,  should  be  granted,  he  will  grant  the 
same  under  the  seal  of  his  Court  in  manner  following : — 
^'  I,  ,  Judge  of  the  District  of  ,  or  Dele- 

gate appointed   for  granting  probate  or 
Form  oT  such    letters  of  administration   in  (here  insert 
irrant.  the  limits  of  tlie  Delegates  jurisdiction) 

hereby  make  known  that  on  the  day 

'^  letters  of  administration  (with  or  without  the 

will  annexed,  €ls  the  case  ma^  &^  )  of  the  property  and 
credits  of  ,  late  of  ,  deceased,  were  granted 

to  ,  the  father  {or  as  the  case  may  be)  of  the  de- 

ceased,the  having  undertaken  to  administer  the  same,  and 
to  make  a  full  and  true  inventory  of  the  said  property 

♦  S^  Act  VI  of  1881    t  See  Act  VI  of  1889. 
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and  credits  and  exhibit  the  same  in  this  Court  within  six 
months  from  the  date  of  this  grant  or  within  such  further 
time  as  the  Court  may  from  time  to  time  appoint,  and  also 
to  render  to  this  Court  a  true  account  of  the  said  property 
and  credits  within  one  year  from  the  same  date  or  within 
such  further  time  as  the  Court  may  from  time  to  time 
appoint. 

256.  *Every  person  to  whom  any  grant  of  letters  of 
AdminiBtra-    administration  is  committed  shall  give  a 

iiion-bond.  bond  to  the  Judge  of  the  District  Court  to 

enure  for  the  benefit  of  the  Judge  for  the  time  being,  with 
one  or  more  surety  or  sureties,  engaging  for  the  due  collec- 
tion, getting  in,  and  administering  the  estate  of  the  deceas- 
ed, which  bond  shall  be  in  such  form  as  the  Judge  shall 
from  time  to  time  by  any  general  or  special  order  direct. 

257.  The  Court  may,  on  application  made  by  petition 

and  on  being  satisfied  that  the  engage- 
Asgignment    ^^gj^^  ^f  any  such  bond  has  not  been  kept, 
•f  *K?^^  s"^  ^pon  such  terms  as  to  security,  or 

tion-DOBd.  providing  that  the  money  received  be  paid 

into  Court,  or  otherwise  as  the  Court  may  think  fit, 
assign  the  same  to  some  person,  his  executors  or  admi- 
nistrators, who  shall  thereupon  be  entitled  to  sue  on  the 
said  bond  in  his  own  name  as  if  the  same  had  been  ori- 
ginally given  to  him  instead  of  to  the  Judge  of  the  Court, 
and  shall  be  entitled  to  recover  thereon  as  trustee  for  all 
persons  interested,  the  full  amount  recoverable  in  respect 
of  any  breach  thereof. 

"'  258.  No  probate  of  a  will  shall  be  granted  until  after 
Time  for  ^ant  the  expiration  of  seven  clear  day*?,  and  no 
of  probate  and  letters  of  administration  shall  be  granted 
administration,  until  after  the  expiration  of  fourteen  clear 
days,  from  the  day  of  the  testator  or  intestate's  death. 
259.  Every  District  Judget  or  District  Delegate  shall 
Filinff  of  oil-  ^^^  ^"^  preserve  all  original  wills  of  which 
ginal  wills  of  probate  or  letters  of  administration  with 
which  probate  OP  the  yf{\\  annexed  may  be  granted  by  him 
^^^''^iU  an-  among  the  records  of  his  Court,  until 
Hexed  granted,  some  public  registry  for  wills  is  established ; 
and  the  Local  Government  shall  make  regulations  for 

♦  See  Aet  No.  VI  of  1889.  t  See  Act  VI  of  i88i. 
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the  preservation  and  inspection  of  the  wills  so  filed  as 
aforesaid.  * 

260.  After  any  grant  of  probate  or  letters  of  adminis- 
Grantee  of    tration,  no  other  than  the  person  to  whom 

probate  or  the  same  shall  have  been  granted  shall 
axlministration  have  power  to  sue  or  prescute  any  suit, 
alone  to  sue,  or  otherwise  act  as  representative  of  the 
&c.,  until  same  deceased,  throughoutthe  Province  in  which 
revoked.  the  same  may   have  been   granted,   until 

such  probate  or  letters  of  administration  shall  have  been 
recalled  or  revoked. 

261.  In  any  case  before  the    District  Judge  in  which 

there  is  contention,  the  proceedings  shall 

t  t"  us  ^^^'  ^^  "^^^^y  ^^  ^^^y  ^^'  ^^^  ^^''"^  ^^ 
cases  ^°  ^  regular  suit,  according  to  the  provisions 
of  the  Code  of  Civil  Procedure,  in  which 
the  petitioner  for  probate  or  letters  of  administration,  as 
the  case  may  be,  shall  be  the  plaintiff,  and  the  person 
who  may  have  appeared  as  aforesaid  to  oppose  the  grant 
shall  be  the  defendant. 

262.  Where  any  probate  is  or  letters  of  administration 
Payment  to     ^^^  revoked,  all  payments  bona  fide  made 

executor  or  ad-  to  any  executor  or  administrator  under 
ministrator  be-  such  probate  or  administration  before  the 
fore  probate  or  revocation  thereof  shall,  notwithstanding 
administration  such  revocation,  be  a  legal  discharge  to 
revoked.  {\^Q  person  making  the  same  ; 

and  the  executor  or  administrator  who  shall  have 
Eight  of  such  acted  under  any  such  revoked  probate 
executor  or  ad-  or  administration  may  retain  and  reim- 
ministrator  to  burse  himself  in  respect  of  any  payments 
recoup  himself,  made  by  him,  which  the  person  to  whom 
probate  or  letters  of  administration  shall  be  afterwards 
granted  might  have  lawfully  made. 

263.  Every  order  made  by  a  District  Judge  by  virtue 
Appeals  from    ^^  ^^^  powers  hereby  conferred  upon  him, 

orders  of  Dis-  shall  be  subject  to  appeal  to  the  High 
trictJudije.  Court  under  the   rules   contained   in    the 

Code  of  Civil  Procedure  applicable  to  appeals. 

*  See  Act  No.   Ill  of  1887,  sec.  46. 
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264.    The  High  Court  ^hall  have  concurrent  jurisdio 
Concurrent    tion  with  the  District  Judge  in  the  exercise 
jmi8dicti(m   of    of  all  t*he  j)owers  lierebycoriferpcd 'up«a 
High  Court.        "the  Distrrct  J-udge. 

PART  XXXI L 
Of  Executors  of  their  own  WROfNG.  * 

:265.    A  person  who  irrtermeddles  with  the«s?tateoT 

Executor  of  the  deceased,  or  does  any  other  act  which 
Tiis  own  wrong,  bekings  to  the  'office  ©f  executor,  -while 
tliere  is  no  rig!btfal  executcr  urr  .administrator  m  existence, 
thereby  maVes  himself  an  executor  <ofiiK  own  wFong. 

Exceptions,  First. — intermeddling  with  the  go^s  of 
the  deceased  for  the  purpose  of  preserving  them,  or  pro- 
viding for  this  funeral  or  for  the  immediate  necessities 
of  his  fam%orpropeity,  <does  not  make  an  texecutor  o!f 
!his  own  wTon^. 

Second. — Dealing  in  i!he  ordmary  cotrrse  Tf  Irasmess 
with  goods  of  the  deceased  received  from  .another,  does 
oot  make  an  executor  of  his  own  wrong. 

Hl-u^rati^ns. 

\a. )  A  -uses  «or  -gives  tmts  or  sells  aone  xfi  the  -goods  of  the 
deceased,  «r  takes  them  to  satisfy  his  own  debt  or  legacy,  or 
receives  payment «/  the  debts  of  the  ^deceased.  He  is  an  executor 
of  his  own  wrong. 

[b. )  A  having  fbeen  appointed  aigent  t»y  the  deceased  in  his  life- 
thne  to  collect  his 'deists  aiKl  sell  his  goods,  continues  to  do  so  after 
be  has  become  aware  of  his  death.  He  is  an  executor  of  his  own 
wrong  in  respect  of  acts  done  after  he  has  become  aware  of  the 
•death  of  the  deceased. 

{c.)  A  sues  as  executor  of  the  deceased,  not  being  such.  He  is 
:an  executor  of  his  own  wrong. 

266.    When  a  person  has  so  acted   as   to  become  an 

T-  Kit      t    ^^^^^^^^  of  his  own  wrong,  he   is   answer- 

firtcntM.  of  hia    ^^^^^   ^^   ^'^^   rightful  executor  or  adminis- 

own^one.  tfittor,  or  to  any  creditor  or  legatee  of  the 

deceased,  to  the  extent  of  the  assets  which 

may  have  come  to  his  hands,  after  deducting  payments 

*  This  Part  docs  not  extend  to  Hindus,  Tainas,  Sikhs,  or 
Buddhists,  Act  No.  XXI  of  1870. 
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made  to  the  rightful; executor  or  administrator,  and.  pay- 
ments.made  ia> a* due  course  of  administration.. 


PART  XXXIir:. 

Of  THE  POWERS.  OF  AN-  EXEGUTORv  OR: 

Admiiwstjiaxor,.  *• 
267..  An*  exeouior  ofi  administrator  has-  the  same^ 
I»  respect  of  po^yen  to-  sue  in,  respect.of  all  causes  of 
oansec  of  action,  actionahati  survive  the  deceased >  and  to* 
8iu-Tiviii|r  de»>  dislrain<  for.  all.  rents,  due  to>  bim.atthe: 
caased.aini  rents  time  of.  his  death^.  a&>  the  deceased,  had 
due  at  death.        when^  li  vi  ng. . 

268*.   Alhdenaands^  whatsoever  and  air  rights  to  pro- 
secute or  defend,  any  action,  or  special 
Demanisand'    proceeding,  existing  in. favour  of  or  against* 
rights  of  action,    a  person   at  the  time  of  his  decease,  sur- 
oforagauHtde-    vive  to  and  against  his  executors,  or  ad- 
tTand  airaiint    »p>"istrators.;.  except  causes^oi  action  for 
eiecatopxTr  adr    defamatioiv    assault    as  defined,   m^  the 
mimstratoR.        Indian.  Penal   Code^.  or    other    personaL 
inj)iries^  not    causing,  the  death  of   the^ 
party  ;:and  I  except  also  cases,  where,  aftei    the  death  of. 
the  partjs  the  relief  sought  could  notv    be  enjoyed,  or 
granti ng .  iti  would .  be  n ugatory. 

Illustrati&nsi, 

{a. )  A\coUisk>ii  takes  place  -on  .airailway  in ^conseqtienee  of  some 
n^lect  or  default  of  the  officials,  and  >a  passenger  is  severely  hurt, . 
but  not  so  as  to>cause  death.  He  aftervrards  dies  without  having, 
bsoughl  any  actioiL     The  cause  of  action  does  not  survive. 

{b!)  A. sues  for  divorce.  A. dies.  The  cause  ot  action  does  .not. 
survive  to  his  representative. 

Power  of  eie-  269.  An  executor  or  administratorKas. 
cutor  or*dmi-  power  to  dispose  of  the  propertjiv  of .  the 
mstrator to  dia-  deceased,  either  wholly  or;  impart^  in »sux:h 
pose  of  property,     manner  as  he  may  thtiTk^fiti. 

*  So  far  as  it  relates  to  an  executor  and  an  admi>nistrator  with 
the  will  annexed,,  this  Part  applies  to  wills  made  by. Hindus,  .&c., 
on  or  after  ist  September,  1879,  imthe  Loser  Provinces  and  in  the 
towns- of  I  Madras  and  Bombay,.  Act.  No,  XXI  of  1870^  sec.  .2. 
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Illustrations. 

{a.)  The  deceased  has  made  a  s{>ecific  bequest  of  part  of  his 
property.  The  executor,  not  having  assented  to  the  bequest,  sells 
the  subject  of  it.     The  sale  is  valid. 

{b.)  The  executor,  iu  tiie  exercise  of  his  discretion,  mortg^g^es  a 
part  of  the  immoveable  estate  of  the  deceased.  The  mortgage  is 
vaHd. 

270.  If  an  executor  or  administrator 
purchases,  either  directly  or  indirectly, 
any  part  of  the  property  of  the  deceased, 
the  sale  is  voidable  at  the  instance  of  any 
other  person  interested  in  the  property 
sold. 

271.  When  there  are  several  executors 
or  administrators,  the  powers  of  all  may, 
in  the  absence  of  any  direction  to  the 
contrary,  be  exercised  by  anyone  of  them 
who  has  proved  the  will  or  taken  out 
administration. 

Illustrations. 

{a. )  One  of  several  executors  has  power  to  release  a  debt  due 
to  the  deceased. 

(b. )    One  has  power  to  surrender  a  lease. 

{c. )  One  has  power  to  sell  the  property  of  the  deceased,  move- 
able or  immoveable. 

{d. )    One  has  power  to  assent  to  a  legacy. 

(e. )  One  has  power  to  endorse  a  promissory  note  payable  to 
the  deceased. 

ff.J  The  will  appointF  A,  B,  C  and  D  to  be  executors,  and 
directs  that  two  of  them  shall  be  a  quorum.  No  act  can  be  done 
by  a  single  executor. 

Survival  of  ^72.  Upon  the  death  of  one  or  more 
SfrnrorTeral  ^^  ^^^^'^^'^^  executors  or  administrators,  all 
-•xelmtors**^*^or     ^^^^  powers  of  the  office  become  vested  in 


Purchase  by 
executor  or  ad- 
ministrator of 
deceased's 
property. 

Powers  of  sever- 
al executors  or 
administrators, 
exerciseable  by 
one. 


administrators. 

Powers  of  ad- 
ministrator of 
effects  miadmi- 
nistered. 

Powers  of  ad- 
xninistrator 
during  mino- 
rity. 


the  survivors  or  survivor. 

273.  The  administrator  of  effects  un- 
adniinistered  has,  with  respect  to  such 
eficcis,  the  same  powers  as  the  original 
executor  or  administrator. 

274.  An  administrator  during  minority 
has  all  the  powers  of  an  ordinary  adminis- 
trator. 
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Powers  of  275.  When  probate  or  letters  of  ad- 
marr'cl  execu-  ministratioa  nave  been  grained  to  a 
trix  or  adminis-  i^iarried  woman,  she  has  all  the  powers 
tratrix.  ^f   an   ordinary     executor    or     adminis- 

trator. 


PART  XXXIV. 
Of  the  Duties  of  an  Executor  or 

AOMlNIS'lRA'rOR.* 

276.  It  is  the  duty  of  an  executor  to  perform  the 
.  ,  ,  .,  funenil  of  the  deceased  in  a  manner 
As  to  deceased  8     g^ji^able   to   his  condition,    if  he  has  left 

unera  .  property  sufficient  for"  the  purpose. 

277.  "^  (^)  An  executor  or  administrator  shall,  withrii  six 

months  from  the  grant  of  probate  or  letters 
Inventory  aad  ^r  ^fi^^jnistration,  or  within  such  further 
account.  ^j^^  ^g  ^Y^Q  Court   which  granted  the  pro- 

bate or  letters  may  from  time  to  time  appoint,  exhibit  in 
that  Court  an  inventory  containing  a  full  and  true  estimate 
of  all  the  property  in  possession,  and  all  the  credits,  and 
also  all  the  debts  owing  by  any  person  to  which  the  exe- 
cutor or  administrator  is  entitled  in  that  character,  and 
shall  in  like  manner,  within  one  year  from  the  grant  or 
within  such  further  time  as  the  said  Court  may  from  time 
to  time  appoint,  exhibit  an  account  of  the  estate,  showing 
the  assets  which  have  come  to  his  hands  and  the  manner 
in  wliich  they  have  been  applied  or  disposed  of. 

(2)  The  High  Court  may  from  time  to  time  prescribe 
the  form  in  which  an  inventory  or  account  under  this 
section  is  to  be  exhibited. 

{^)  If  an  executor  or  administrator,  on  being  required 

by  the  Court  to  exhibit  an  inventory  or  account  under  this 

section,  intentionally  omits  to  comply  with  the  requisition, 

.  he  shall  be  deemed  to  have  committed  aa 

XLVoflueo.  offence  under  section  176  of  the  Indiaqi 
Penal  Code^ 

*  So  far  as  it  relates  to  an  executor  and  an  administrator  with 
the  will  annexed,  this  Part  applies  to  wills  made  by  Hindus,  &c, 
on  or  after  ist  Septenit)er,  1870,   in  the  Lower  Provices  and  in  the 
towns  of  Madras  and  Bombay,  Act  No.  XXI  of  1870,  sec.  2. 
t  See  Act  VI  of  1889. 
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(4)  Theesthibition  of  an  intentionally  false  inventory  or 
account  under  this-  section  shall  be-  deemeditO'  be  an. 
offence  under  section  195  of  that  Code.- 

277 A.*'    ki  all  cases- wlieref  a*  grant  has  been^made  of. 

probate  or  letters  of  administration  intendr 

Inventory  to    ed  to- have  effect  throughout  the  whole  of 

include  proper'^    BritishJmdia,  theexecutoror  tadnunistrator 

ty  in  any  part    to*  the  effects,,  of?  any   person  dying    in« 

ofBritishlndia.     British  India  and  leaving  property  in  more 

than  one   Ptovince^  shall;  include    in  the 

inventory  of  the  effects  of  the  deceased  his> moveable  or 

immoveable  property  situate  in  each  of* the  Provinces: 

And  the  value  of  such  property  situate  in  the  said! 
Provinces,  respectively,  shall  be  separately  stated  in* 
such  inventory,  and  tlie  probate  or  letters  of*  adminis- 
tration shall  be  chargeable  with  a  fee-  corresponding 
to  the  entire  anMHint  or  value  of  the  property  affected: 
thereby  wheresover  situate  vi^thin  BritisL  India. 

.   ^  ,  278.    The  executor,    or   administrator 

As  to  property    shall  collect,   with  reasonable  diligence, 

llwin?*  to    de!    ^**^  property  of    the  deceased;  and  the 

his  death. 

279.  Funeral  expenses  to  a  ueasonable  amount,  ac- 
T?^n««.a.f^K..    cording  to  the  degree  and  quality  of  the 

p^rbefore  ^!    deceased  and  death-bed  charges,  include 
debts.  ^"^  ^^^^  ^^^  medical  attendance,  and  board 

and  lodging  for  one  month  previous  to 
his  death,  are  to  be  paid  before  all  debts. 

280.  The  expenses  of  obtaining  probate  or  letters  of 
T2^«««o*- +n  k.    administration,    including    the   costs  in- 

pSdTeit  after    ^^^red  for  or  in   respect  of  any  judicial 
Buch  expenses.      Proceedmgs  that  may  be  necessary  for 
administering  the  estate,   are  to  be  paid 
next  after  the  funeral  expenses  and  death-bed  charges. 


*  See  Act  No.  XIII  of  1875,  section  5. 
^t  See  Act  VI  of  1889. 
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S(^S', 


281..  Wages  due  fdr  services  renderedi 
to  the  deceased  witiirn  three  months 
next  preceding  his  death  by  any  labourer,, 
aii&izan  or  domestic  sei^ant  are  next  to* 
be  paid,,  andthen  the  other  debts- of  the- 
deceased. 

2S2..  Sa.ve  as  aforesaid^  no*  creditor, 
is  tO'have  aright  of  priority  over  another, 
by  reason  that  his  debt;  is  secured  by  an* 
instrument  under,  seal,,  or.  oa.  any  othen 
account.. 

But  the  executor  or  administrator  shall  pay  all  such, 
debts  as  he  knows  of^  including,  his  own,  equally  and. 
rateably,  as  far  as  the  assets  o£  the  deceased,  will textend. 

283.  If  the  domicile  of  the  deceased, 
was  not  in  British  India,  the  application. 
of  hifr  moveable  property  touthe  payment, 
of  his  debts^is  to  be  regulated. byi.  the  law. 
of  *  British  India.. 


Wag«8  for  car- 
tain  bervioedto 
be  next  paid, 
and  th&n  other 
debts. 


Sare  »  afdu- 
8aid,  air  debts 
to  be  paid  equal- 
ly and  rateablf . 


Application  of 
moveable  pzo^ 
perty  to  pay- 
ment of  debta, 
wiiere  domicile 
not  in  Britiak: 
India. 


(Dlustrationr-Repealed  by  Act VI  of  1889.) 
Creditor,  paid.       284,.    No*  creditor    who    has    received^ 


in  part  under, 
aection  283.  to 
bring  Dajment 
mtoacAuntbe.- 
fore  sharing  lU' 
proceeds  of  im- 
moveable pro- 
perty. 


payment  of  a  part. of  his^debtiby  virtue  of 
the  last  precedmg. section,  shall  be  entitled, 
to  share  in.the  proceeds  of  the  immoveable 
estate  of  the  deceased  unless,  he  brings^ 
such  payment  into^account  for  the  benetit. 
of  the  other  creditors.. 
Illustration,. 
A-.dies,.h&vmg  his^domkile  in  a  country  where  inetnsments4inder 
seal  have  priority  over  instruments  not  under  seal, .  leaving  move- 
able property  to  the  value  of  5.ooo»  and  immoveable  property  to 
the  value  oi  10,000  rupees^. debts  on  insiruments  under  seal  to  the 
amount  of  10,000  rupees,  and  debts  on  instruments  not  under  seal 
to  the  sane  amount.  The  creditors  holding  insiruments  under  seal 
receive  half  of  their  debts  out  of  the  proceeds  of  the  moveable  estate. 
The  proceeds  of  the  immoveable  estate  are  to  be  applied  in  payment 
of  the  debts  on  instruments  not  under  seal  until  one-half  of  such 
debts  has  been  discharged.  This  will  leave  5^000  rupees,  which  are 
to  be  distributed  rateably  amongst  all  the  creditors  without  distinction 
in  proportion  to  the  amount  which  may  remain  due  to.  them. 


t  See  Act  VI  ef  1889. 
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Debj 
paid  I 
gaiies. 


B  to  be 

efore  le- 


285.    Debts  of  every  description    must 
be  paid  before  any  legacy. 


Executor  or  ad- 
miniBtrator  not 
bound  to  pay  le- 
gacies without 
indemnity. 


287. 


286.  If  the  estate  of  the  deceased  is 
subject  to  any  contingent  liabilities,  an 
executor  or  administrator  is  not  bound 
to  pay  any  legacy  without  a  sufficient 
indemnity  to  meet  the  liabilities  whenever 
they  may  become  due. 

If  the  assets,  after  payment  of  debts,    necessary 

expenses    and   specific    legacies,  are   not 

Abatement  of    sufficient  to  pay  all   the   general   legacies 

generallegacies    j^  full,  the  latter  shall  abate  or  be   dimi- 

nished  in  equal  proportions, 

Executor  not        and  the  executor  has    no  right  to   pay 

topaycneleea-    one  legatee  in  preference  to  another,   nor 

tee  in  preference    to    retain    any    money   on   account   of  a 

to  another.  legacy  to    himself  or    to  any    person    for 

whom  he  is  a  trustee. 

288.  Where  there  is  a  specific  legacy, 
and  the  assets  are  sufficient  for  the  pay- 
ment of  debts  and  necessary  expenses, 
the  thing  specified  must  be  delivered  to 
the  legatee  without  any  abatement. 

Where  there  is  a  demonstrative  legacy,  and  the 
assets  are  sufficient  for  the  payment  of 
debts  and  necessary  expenses,  the  legatee 
has  a  preferential  claim  for  payment  of 
his  legacy  out  of  the  fund  from  which  the 
legacy  is  directed  to  be  paid  until  such 
fund  is  exhausted,  and  if  after  the  fund  is 
exhausted,  part  of  the  legacy  still  remains 
unpaid,  he  is  entitled  to  rank  for  the  re- 
mainder against  the  general  assets  as  for  a  legacy  of  the 
amount  of  such  unpaid  remainder. 

290.    If  the  assets  are  not  sufficient  to  answer  the  debts 
Rateable    ^^^  *^®  specific  legacies,   an  abatement 
abatement      of    shall  be  made  from  the  latter  rateably  in 
specific  legacies,    proportion  to  their  respective  amounts. 


Non-abatement 
of  specific  legacy 
-when  assets 
suflbient  to  pay 
debts. 


289. 


Right  under  de- 
monstrative le- 
gacy, when 
assets  sufficient 
to  pay  debts  and 
necessary  ex- 
penses. 
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Illustration. 

A  has  bequeathed  to  B  a  diamond-ring,  valued  at  500 rupees,  and 
to  C  a  horse,  valued  at  i.ooo  rupees.  It  is  found  necessary  to  sell 
all  the  effects  of  the  testator,  and  his  assets,  after  payment  of  debts, 
are  only  1,000  rupees.  Of  this  sum  rupees  333-5-4  are  to  be  paid 
lo  B,  and  rupees  666-10-8  to  C. 

291.     For  the  purpose  of  abatement,  a 
Legacies    legacy  for  life,  a  sum  appropriated  by  the 
treated    as    ^^jj|  ^^  produce  an  annuity,  and  the  value 
pose'^of  ^alwJe"     °^  ^"   annuity   when    no   sum   has   been 
ment.  "    appropriated  to  produce  it,  shall  be  treat- 

ed as  general  legacies. 


PART  XXXV. 

Of  the  Executor's  Assent  to  a  Legacy.* 

Assent  neces-  292.  The  assent  of  the  executor  is 
sary  to  complete  necessary  to  complete  a  legatee's  title  to 
legatee's  title.       his  legacy. 

Illustrations. 

(a.)  A  by  his  will  bequeaths  to  B  his  Government  paper,  which 
is  in  deposit  with  the  Bank  of  Bengal.  The  Bank  has  no  authori- 
ty to  deliver  the  securities,  nor  B  a  right  to  take  possession  of  thena, 
without  the  assent  of  the  executor. 

(d.)  A  by  his  will  has  bequeathed  to  C  his  house  in  Calcntta  in 
the  tenancy  of  B.  C  is  not  entitled  to  receive  the  rents  withoiit  tlie 
assent  of  the  executor. 

293.    The  assent  of  the  executor  to  a  specific  bequest 

shall  be  sufficient  to  devest  bis  interest  as 

Effftct  or  exe-    executor  therein,  and  to  transfer  the  sub- 

s'nen'fic  leTact       J^^^  ^^  '^^  ^^^"^^^  ^^  '^^  *^^^^^^'  "^^^^^  ^*^« 
^  °    ^'      nature  or  the  circumstances  of  the  property 

require  that  it  shall  be  transferred  in  a  particular  way. 

♦  So  far  as  it  relates  to  an  executor  and  an  administrator  with 
the  will  annex-cd,  this  Part  applies  to  w^ill*;  made  by  Hindus,  &c.,  on 
or  after  ist  September,  1870,  in  the  Lower  Provinces  and  in  the 
towns  of  Madrvs  and  Bombay,  Act  No.  .XXI  of  1870,  sec.  2. 
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This  assent  may  be  verbal,,  and  it  may  be  either 
KatuTi  of  aft-   express  or  impliedi  from,  the  conduct  of. 
fttit.  the  exeoutor^ 

Illustrations:. 

{a.)  A\ horse  is  bequeathed.  The  executorr  requests  the  legatee- 
to  dispose  of  it.  or  a  third  party  proposes  to  purchase  the  horse 
from,  the  executor,,  and.  he  directs  him. to.  apply  to  the  legatee.. 
Assent. to  the  legacy  is  implied.. 

(A.)  The  interest  of  a  fund  is- directed: by  the  will:  to  be  applied' 
for  the  maintenance  of  the  legatee  during  his  minority.  The  execu- 
tor commences^sO' to  apply  it..  This  is^  an  assent  to  the  whole  of 
tile  bequest;. 

(c.)  A.  bequest!  is  made  of  a  fund .  to  Av .  and  after  him  to  B. .  The 
executM-  pays  the  interest  of;  the  fund  to  A..  TJiis  is  an  implied, 
assent;  to  the  beq^iest  to  B. 

{d.)  Executorfrdie  after  paying  all.thedebts-of:the  testator,  bat' 
before  satisfaction  of  specific  legacies.  Assent  to  the  legacies  may- 
be presumed.. 

(e.)  A. person. to  whom ^  specific  article  has  been  bequeathed^ 
takes  possession  of  it  and  retains  it  without  any  ot^ectioA  oa^tbe 
part  of  the  exiecuton.    His  assent  may  be  presumed.. 

294.  The  assent  of  an  executor  to  a<  legacy  maybe 
Conditional    Qonditional^  and.  if  the  condition  be  one 

aisent.  which  he  has  a  right  to  enforce,  and  it.is> 

not  peKformedi.  there- is  ne^aseenti. 

lliiisiftattQns^ 

{a.)  A  bequeaths-to  B'.his  lAnds  of  Sultanpur,  which  af  tHc  date 
of  the  will,  and  at  the  death  of  Av  were  subject  to  a  mortgage  for 
10,000  rupees^  The  executor  assents  to  the  bequest,  on  condition 
that  B  shall  within  a  limited  time  pay  the  amount  due  on  the  mort- 
gage at  the  testator.'^  death..  The  amount  is  not  paid.  There  is 
no  assent. 

(b.)  The  exeoutor  assent5  to  a  bequest'  on  condittoii  that  the 
legatee  shall  pay  him  a  sum  of  money..  The  payment  is  not  made. 
The  assent  is  nevertheless  valid.. 

295,  When,  the  executor  is  a  Ifegatee,.  his  assent  to 

his  own   legacy  is^  necessary  to  complete 

^♦f^Vi.™    ^'s  title  to  it,   in  the  same  way  as  it  is 

W  required   when   the  bequest  is  to  another 

•    ^  ^'  person,  and  his  assent,  may  in  like  manner 

be  express  or  implied. 
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Assent  shall  be  implied  if  fn  his  manner  of  adminis- 

■'^  IS  referable  to  his  ^character  of  legatee 

:and  is  not  raferable  to  his  character  df  «eKecutor-, 

An  executor  taHces  the  Tent  «f  a  house  orihe  Interest  oT  Govern- 
nnent-securities'bequeathed  to  him,  unA  applies  it  to  his  own  use. 
This  is  assent 

v»  *•  «r  ^^    ^^^  assent  of  the  executor  to  a 

•ef  the  testattor. 

IlltisfiratioMs. 

»(«.)  AlegsLtee  sells  Tiis  legacy  before  'h  'is  assented  to  lay  the 
•execMtor.  The  executor's  sub^uent  assent  operates  for  ftie  bene- 
fit of  the  purdhaser,  and  completes  his  fiAe  to  the  legacy. 

{^,)  A  bequeaths  i.ooo  rupees  to  IB  with  interst  from  liis  death. 
The  executor  does  not  assent  to  this  legacy  until  the  expinttien  of  a 
year  from  A'sdeath.  B  is  entitled  \o  intcvest  from  the 'death  of  A. 

Brecutor  when  297-  An  executor  is  not  botmd  to  pay 
to  dellYcr  le-  or  d^rver  any  i^gacy 'until  the  expiration 
XViieB.  of  one  year  from  tlie  testator's  death. 

Illusfraiwn. 

A  by  his  will  directs  Iris  legacies  to  be  paid  within  six  menths 
after  his  death.  The  executor  is  not  bound  to  pay  them  before 
the  expiration  of  a  year. 


PART  XXXVL 

Of  the  Payment  and  Apportionment 
OF  Annuities.* 

298.  Where  an  annuity  is  given  by  the  will,  and  no 
^  .     time   is   fixed  for  its  commencement,  it 

JfTn^tTXi  shall  commence  from  the  testator's  death, 
■0  time  fixed  by  and  the  first  payment  shall  be  made  at 
^ill.  the  expiration  of  a  year  next  after  that 

event. 

*  So  far  as  it  relates  to  an  executor  and  an  administrator  with 
the  will  annexed,  this  Part  applies  to  wills  made  by  Hmdus,  &c., 
on  or  after  1st  September,  1870,  in  the  Lower  Provinces  and  in  the 
towns  of  Madras  and  Bombay,  Act  No.  XXI  of  1870. 
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299.    Where  there  is  a  direction  that  the  annuity  shall 

be  paid   quarterly  or  monthly,   the   first 

men  annuity,     payment  shall   be  due     at  the    end    of 

fl?!rlS"    the  first  quarter  or  first   month,   as   the 
t6rly  or  mouth-  ^,  -         .      ..^jj*u 

ly     that    falls    ^'^^^   "^'^>'   ^^>   *'^"^**  "^^  testators  death  ; 
^^g  and  iihall,  if  the  executor  think  fit,  be  paid 

when  due,  but  the  executor  shall   not  be 
bound  to  pay  it  till  the  end  of  the  year. 

Dates  of  sue-  3^^*  ^^'^''e  there  is  a  direction  that  the 
cessive  pay-  ^'"^t  payment  of  an  annuity  shall  be  made 
m  e  n  t  s  when  within  one  month  or  any  other  division  of 
first  payment  time  from  the  death  of  the  testator,  or  on 
directed  to  be  a  day  certain,  the  successive  payments  are 
made  within  to  be  made  on  the  anniversary  of  the  ear- 
given  time,  or  liest  day  on  which  the  will  authorizes  the 
on  day  certain,  first  payment  to  be  made ; 

Apportion-        and  if  the  annuitant  should  die  in  the 

ment  where  an-  interval  between   the   times  of  payment, 

tween^tilned^of  ^"  apportioned  share  of  the  annutiy  shall 

payment.  be  paid  to  his  representative. 


PART  XXXVII. 

Of  the  Investment  of  Funds  to  provide 

FOR  Legacies.* 

301.    Where  a  legacy,  not  being  a  specific  legacy,  is 

K'v^ii  for  life,  the  sum   bequeathed  shall 

Investment  of    ^t  the  end  of  the  year  be  invested  in  such 

wheit  "^'Ccy    securities  as  the  High  Court  may,  by  any 

not     si.ecfic     general   rule  to  be   made  from   time  to 

given  for  life.  '    time,  authorize  or  direct,  and  the  proceeds 

thereof  shall  be  paid  to  the  legatee  as  the 

same  shall  accure  due. 

*  So  far  as  it  relates  to  an  executor  and  an  administrator  with 
the  will  annexed,  this  Part  applies  to  wills  made  by  Hindus,  &c„ 
on  or  after  ist  September,  1870,  in  the  Lower  Provinces  and  in  the 
towns  of  Madras  and  Bombay,  Act  No.  XXI  of  1870,  sec.  2. 
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302,  Where  a  general  legacy  is  given  to  be  paid  at 
a  future  time,  the  executor  shall  invest 
a  sum  sufficient  to  meet  it  in  securities 
of  the  kind  mentioned  in  the  last  prece- 
ding section. 

The  intermediate  interest  shall  form  part 
of  the  residue  of  the  testator's  estate. 


Investirent  of 
general  legacies, 
to  be  paid  at  fu- 
ture time. 

Intermediate 
interest. 


303.  Where  an  annuity  is  given  and  no 
fund  is  charged  with  its  payment  or  ap- 
propriated by  the  will  to  answer  it,  a 
Government  annuity  of  the  specified 
amount  shall  be  purchased,  or, 
if  no  such  annuity  can  be  obtained,  then  a  sum  suffi- 
cient to  produce  the  annuity  shall  be  invested  for  that 
purpose  in  such  securities  as  the  High  Court  may,  by 
any  general  rule  to  be  made  from  time  to  time,  authorize 
or  direct. 

Where  a  bequest  is  contingent,  the  executor  is 
not  bound  to  invest  the  amount  of  the 
legacy,  but  may  transfer  the  whole  residue 
of  the  estate  to  the  residuary  legatee  on 
his  giving  sufficient  security  for  the  pay- 
ment of  the  legacy  if  it  shall  become  due. 

305.     Where  the  testator  has  bequeathed   the   residue 
Investment  of    ^f  ^^^  estate  to  a  person  for  life  without  any 
residue  be- 
queathed   for 


Procedure 
vhen  no  fund 
charged  with 
or  appropriated 
to,  annuity. 


304. 

Transfer  to  re- 
siduary legatee 
of  contingent 
b^qnest. 


direction  to  invest  it  in  any  particular 
securities,  so  much  thereof  as  is  not  at  the 
time  of  the  testator's  decease  invested  in 
such  securities  as  the  High  Court  may  for 
the  time  being  regard  as  good  securities, 
shall  be  converted  into  money  and  in- 
vested in  such  securities. 

306.  Where  the  testator  has  bequeathed  the  residue 
Investment  of  ^^  ^'^^  estate  to  a  person  for  life  with  a 
direction  that  it  shall  be  invested  in  certain 
specified  securities.  So  much  of  the  estate 
as  is  not  at  the  time  of  his  death  invested 
in  securities  of  the  specified  kind  shall 
be  converted  into  money  and  invested  in 
such  securities. 


life,  without 
direction  to  in- 
vest in  particu- 
lar securities. 


residue  be- 
queathed for 
life,  with,  di- 
rection to  invest 
in  specified 
fiecurities. 
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307.  Such  conversion  and  investment  as  are  ccm- 
T  i  m«  an  d    templateA,  Q>y  the  two  last  preceding  sec- 

maniitr  of  eon-  ttons  shall  be  made  ^«uch  times  and  in 
version  and  in-  "Such  manner  as  the  executor  shall  in  his 
^vestment.  disoretion  ^njk  fit:; 

and  uittil  "Sudh   ccmverskm  and  fwvestmeirt  shall  be 

•oompleted,  the  person  who  would  be  for 

Inter«st  pay-    the 'time  boing -entitled  >to  the  4nceme  of 

^ble  until  m-    ,^^  ,j^^^^  ,^j^  ^^  invested  ^hall  receive 

interest  at  >he  pate  ^f  four  per  cent,   per 

annum  upon  (the  maiiket-^alue  (to  b&  cemjptited  as  of 

the  date  of  the  'testator's  death)  of  swdh  ^ar«t  ef  «he  fund 

•as  shall  not  yet  ffaave  been  so  invested. 

308.  "Where,  %y  the  terms  -ctf  ^  Tjeque^,  the  legatee  is 
Procedure    entitled    to  the  immediate   payment   or 

■wlieie  minor  en-  possession  of  ^t!he  money  or  thing  be- 
titled  to  imme-  iqueathed,  but  is  <a  minor,  and  there  is  no 
diate  payment  dii^ectnon  'in  the  wfll  to  j>ay  tt  to  any 
or  possession  of  person  on  his  'be'half,  the  executor  or  ad« 
bequest,  and  no  ministrator  shafl  pay  or  deliver  the  same 
direction  to  pay  into  the  Court  of  tlie  Distriot  Judge,  by 
to  person  on  hw  ,w"hom,  ^  or  by  whose  ©istrict  Delegate, 
Jbehalf.  ^j^^  probate  was,  or  letters  of  administra- 

tion with  the  wffi  annexed  were  granted,  to  the  accovnt 
«of  the  liegatee,  imless  the  4es*tee  be  a  wastd  of  the  Count 
«of  Wards  ^ 

and  TFthe  ^atee  'be  a  ward  of  t1i«e  Coort  of  Wards  the 
legacy  shall  be  paid  iirto  that  Court  to  his  account,  and 
•such  ;p»yinen«  into  t1»e  Couit  of  the  Di^rict  Judge,  or 
irito  the  "Court  of  Wards,  as  fhe  case  may  be,  shall  be  a 
•sufficient  disdhajrge  for  the  money  so  paid; 

and  5udh  money  when  paid  in  shall  be  invested  in  the 
purchase  of  Government  secmities,  which,  with  the  in- 
terest thereon,  shall  be  transferred  or  paid  to  the  person 
entitled  thereto,  or  otherwise  applied  for  his  benefit,  as 
the  Judge  or  the  Court  of  Wards,  as  the  case  may  be, 
»may  direct. 


t  SeeActVIof  1881. 
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PART  XXXVIII. 

Of  the  Produce  and  Interest  or  LEOACifes.  * 

Lefirateerstitl*  309.  The  legatee  of  a  specific  legacy 
to  i^nMhiM  of  is  entitled  to  the  clear  produce  thereof,  if 
jpocififi  ksai^.     a»y,  frbm  the  testator's  death. 

ExcepHan,—h  speciiic  bequest,  contingent  in  its  terms, 
does  not  comprise  the  produce  of  the  legacy  between  the 
death  of  Che  testfttor  and  the  vesting  of  the  legacy. 

The  clear  produce  of  it  forms  part  of  the  residue  of 
the  Cestatot's  estate. 

Illustrations* 

(a.)  A  bequ«fiths  his  flock  df  sheep  to  B.  Between  the  deatli 
of  A  and  delivery  by  his  executor  the  sheep  are  shorn,  or  some  6f 
the  ewes  produce  Iambs.  The  wool  and  lambs  are  the  property 
ofB. 

{b* )  A  beqtieaths  his  Govemment^securitie^  to  B,  but  postponte 
the  deEveiy  of  them  till  the  death  of  C  The  interest  whidi  falls 
due  between  the  death  of  A  and  the  death  of  C  belongs  to  B,  and 
must,  unless  he  is  a  minor,  be  paid  to  him  as  it  is  received. 

{€,)  The  teistattir  beqaeaths  all  His  fbttr  p^  eent  Govemihent 
^rqmissoiy  notes  to  A  when  he  shaU  complete  the  ag^  of  i8«  A, 
if  he  complete  that  age.  is  entitled  to  receive  the  notes,  but  the 
interest  which  accrues  in  respect  of  them,  between  the  testator's 
death  and  A's  completing  18,  forms  part  of  the  residue. 

Senflucry  }j^  510.    The  legatee  under  a  general  resi* 

gatee's  title  to  duary  bequest  is  entitled  to  the  produce 

produce  of  re-  of  the  residuary  fund  from  the  testator's 

«liatty:fa»L  death. 

Exception. — A  general  residuary  bequest  contingent  in 
its  terms  does  not  comprise  t^e  income  which  may 
accruie  upon  the  flmd  bequeathed  between  the  death  oif 
the  testator  and  the  vesting;  of  the  legacy. 

Such  income  gees  as  undisposed  oil 

^1     I    ■■   <»       mkS*       .  «      ..  -    n  .  ^     » ■  ■     .     .    ■  »■■■■■■  I      ^.  I  .    I. 

*  So  far  as  it  relates  to  an  executor  and  an  admiBistttrtOrivltb  the 
will  annexed,  this  Part  applies  to  wills  made  by  Hindus,  &c. ,  on  or 
-after  in  September,  1870,  in  the  Lower  Provinces  and  in  the  towns 
of  Madras  and  Bombay,  Act  No.  XXI  of  1870,  sec.  2. 
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Illtistrattons. 

(a, )  The  testktor  bequeaths  the  residue  of  his  property  to  A,  a 
minor,  to  be  paid  to  him  when  he  shall  complete  the  age  of  i8. 
The  income  from  the  tesatator's  death  belong^  to  A. 

(b. )    The  testator  bequeaths  the  residue  of  his  property  to  A 
when  he  shall  complete  the  age  of  i8.    A,  if  he  complete  that  age. 
is  entitled  to  receive  the  residue.    The  income  which  has  accruiBd 
•  in  respect  of  it  since  the  testator's  death  goes  as  undisposed  of. 

Interertiwhen        3^  i-    Where  no  time  has  been  fixed  for 

no  time    fixed  the  payment  of  a  general  legacy,   interest 

for  payment  of  begins  to  run  from  the  expiration  of  one 

general  legacy,  year  from  the  testator^s  death. 

Exceptions, — (i.)  Where  the  legacy  is  bequeathed  in 
satisfaction  of  a  debt,  interest  runs  from  the  death  of  the 
testator.     . 

(2.)  Where  the  testator  was  a  parent  or  a  more  re- 
mote ancestor  of  the  legatee,  or  has  put  himself  in  the 
place  of  a  parent  of  the  legatee,  the  legacy  shall  bear 
interest  from  the  death  of  the  testator. 

(3.)  Where  a  sum  is  bequeathed  to  a  minor  withn 
direction  to  pay  for  his  maintenance  out  of  it,  interest  is 
payable  from  the  death  of  the  testator. 

312.    Where  a  time  has  been  fixed  for  the  payment  of 
Interest  wiien    a  general  legacy,  interest  begins  to  run 
time  fixed.  from  the  time  so  fixed. 

The  interest  up  to  such  time  forms  part  of  the  residue 
of  the  testato     estate 

Exception. — Where  the  testator  was  a  parent  or  a  more 
remote  ancestor  of  the  legatee,  or  has  put  himself  in  the 
place  of  a  parent  of  the  legatee,  and  the  legatee  is  a 
minor,  the  legacy  shall  bear  interest  from  the  death  of 
the  testator,  unless  a  specific  sum  is  given  by  the  will  for 
maintenance. 

Bate  of  in-  313*  The  rate  of  interest  shall  be  four 
terest.  per  cent,  per  annum. 
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314.    No  interest    is   payable  on   the  arrears  of  an 

„ . .  .       .  annuity  within   the  first  year    from  the 

arr   Hof  a^  death  of  the  testator,   although  a  period 

nu^t^     within  «a^"^!^  than   the   expiration  of  that  year 

first  j^a,T  after  ^^V  h^v^^    been    fixed    by    the   will   for 

testator's  death,  making  the  first  payment  of  the  annuity. 

Interest  on  3^5-  Where  a  sum  of  money  is  direct- 
sum  to  be  in-  ^^  ^^  ***®  invested  to  produce  an  annuity, 
Tested  to  pro-  interest  is  payable  on  it  from  the  death  of 
duce  annuity.  the  testator. 


PART  XXXIX. 

Of  the  Refunding  of  Legacies.  * 

316.  When  an  executor  has  paid  a  legacy   under  the 

order  of  a  Judge,  he  is   entitled  to  call 
"'^^^^d     dpl^    upon  the  legatee  to  refund,   in   the  event 
J*Xe?^oiSra  ^^^  assets  proving  insufficient  to  pay  all 

^  '     the  legacies. 

317.  When  an  executor  has  voluntarily  paid  a  legacy. 
No  refund    ^®  cannot  call  upon  a  legatee   to  refund, 

if  paidfcvolun-  *^  the  event  of  the  assets  proving  insuffi- 
tarily.  cient  to  pay  all  the  legacies. 

318.  When  the  time  prescribed  by  the  will  for  the 
-^^     .     ,        performance  of  a  condition  has  elapsed, 

le^v  b^i^  without  the  condition  having  been  per- 
due on  perform-  forn*e<i»  a"«i  the  executor  has  thereupon, 
ance  of  con  11-  without  fraud,  distributed  the  assets  ;  in 
tion  within  fur-  ^^^^  case,  if  further  time  has  been  allowed 
thertinM  allow-  under  the  one  hundred  and  twenty-fourth 
ed  under  eec-  section,  for  the  performance  of  the  condi< 
tion  121  tion,  and  the  condition  has  been  perform- 

ed accordingly,  the  legacy  cannot  be  claimed  from  the 
executor,  but  those  to  whom  he  has  paid  it  are  liable  to 
refund  the  amount. 

*  So  far  as  it  relates  to  an  executor  and  an  administrator  with 
the  will  annexed,  this  Part  applies  to  wills  made  by  Hindus,  &c. , 
on  or  after  ist  September,  1870,  in  the  L  )wer  Provinoes  and  in  the 
towns  of  Madras  and  Bombay,  Act  No.  XXI  of  1870,  sec.  2t 

•         Digitized  by  Google 


5 16  THB  INDIAN  SUCCESSION  ACT.      [  SECS.  319-332. 

319.  When  the  executor  has  paid  away  the  assets  in 
Wh«]i  each    legacies,  and  he  is  afterwards  obliged  to 

lef^itee  compel-  discharge  a  debt  of  which  he  bad  no 
labia  to  refund  previous  notice,  he  is  entitled  to  call  upon 
in  proportion.       each  legatee  to  reftind  in  proportion. 

320.  Where  an  executor  or  administrator  bas  given 
.  Difltribntioxiof  such  notices  as  would  have  been  given  by 
■Bsets.  the  High  Court  in  an  administration -suit, 
for  creditors  and  others  to  send  in  to  him  their  claims 
against  the  estate  of  the  deceased,  he  shall,  at  the 
expiration  of  the  time  therein  named  for  sending  in 
claims,  be  at  liberty  to  distribute  the  assets,  or  any  part 
thereof,  in  discharge  pf  such  lawful  claims  as  he  knows 
of,  and  shall  not  be  liable  for  the  assets  so  distributed  to 
any  person  of  whose  claim  he  shall  not  have  had  notice 
'at  the  time  of  such  distribution  ; 

but  nothing  herein  contained  shall  prejudice  the  right 
is.«ii  f  ^^  *^y  creditor  or  claimant  to  follow  the 

Creditor  may    assets,  or  any  part  thereof,  in  the  hand* 

follow  assets.        ^^  ^j^^  persons  who  may  have  received 

the  same  respectively. 

321.  A  creditor  who  has  not  received  payment  of  his 

debt  may  call  upon  a  legatee  who  has 

\Ji      «7>       received  payment  of  his  legacy  to  refund, 

^    caU  nwn    whether  the  assets  of  the  testator's  estate 

JeMtee  to  w-    ^^^^  ^^  ^^^^  ^^^  sufficient  at  the  time  of 

fimd.  "    ^*^  death  to  pay  both  debts  and  legacies  ; 

and  whether  the  payment  of  the  legacy 
by  the  executor  was  voluntary  or  not.  * 

322.  If  the  assets  were  sfficient  to  satisfy  all  the 

legacies  at  the  time  of  the  testator's  death. 
When  legatee,  a  legatee  who  has  not  received  payment 
not  satisfied  or  of  his  legacy,  or  who  has  been  compelled 
eompelled  to  re-  jq  refund  under  the  last  preceding  section, 
?^^^  ^®*^:  cannot  oblige  one  who  has  received  pay- 
!lfi^;f  !o?i  incnt  in  full  to  refund,  whether  the  legacy 
in  follTo  re  were  paid  to  him  with  or  without  sui^ 
f^^  although  the  assets  have  subsequently  be* 

come  deficient  by  the  wastingof  the  executor. 

•  See  Act  No.  XV  of  1877,  sec  a  and  sch.  I,  alsosch.  IL  No,  43,. 
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323- 

When  nnsatis- 
fled  lesr^tee 
must  first  pro- 
teed  against 
execntori  if  sol- 
Tent. 


If  the  assets  were  not  sufficient  to  satisfy  all  the 
legacies  at  the  time  of  the  testator's  death, 
a  legatee  who  has  not  received  payment 
of  his  legacy,  must,  before  he  can  call  on 
a  satisfied  legatee  to  refund,  first  proceed 
against  the  executor  if  he  is  solvent  ;  but 
if  the  executor  is  insolvent  or  not  liable 
to  pay,  the  unsatisfied  legatee  can  oblige, 
each  satisfied  legatee  to  refund  in  proportion. 

324.    The  refunding  of  one  legatee  to  another  shall 

Limit  to  re-    ^^^t  exceed  the  sum  by  which  the  satis- 

fnnding  of  one    fied  legacy  ought  to  have  been  reduced 

legatee  to  an-    if  the  estate  had  been  properly  adminis- 

ether.  tered. 


Illustration. 


A  has  bequeathed  240  rupees  to  B,  480  rupees  to  C,  and  729' 
rupees  to  D.  The  assets  are  only  i.aoo  rupees  and  if  properly 
administered  would  give  200  rupees  to  B,  400  rupees  to  C,  and  600 
rupees  to  D.  C  and  D  have  been  paid  their  legacies  in  full,  leaving 
nothing  to  R  B  can  oblige  C  to  refund  80  rupees,  and  D  to  refund 
loo  rupees. 


defondingtobe 
without  in- 
terest. 

Besidue  after 
isnal  payments 
to  be  paid  to  re- 
siduary legatee. 


325.  The  refunding  shall  in  all  cases 
be  without  interest. 

326.  The  surplus  or  residue  of  the 
deceased's  property  after  payment  of  debts 
and  legacies,  shall  be  paid  to  the  residuary 
legatee  when  any  has  been  appointed  by 
the  will.' 
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PART  XL. 

Of  the  Liability  of  an  Executor  or  Administra- 
tor FOR  Devastation.* 

f  vvf  AfA /»  327-  When  an  executor  or  administra- 
tor i^mil  tO'*  misapplies  the  estate  of  the  deceased, 
nifltrator  for  or  subjects  it  to  loss  or  damage,  he  is 
devastatioiL  liable  to  make  good  the  loss  or  da^oage  so 
occasioned. 

Illustraiukns, 

(<t.)  Tba  execator  pays  out  of  tha estate  an  unfounded  daim. 
He  is  liable  to  make  good  the  loss. 

(bA  The  deceased  had-  a  valuable  lease  renewable  by  notice, 
which  the  executor  n^lects  to  give  at  the  proper  time.  The  execu- 
tor is  liable  to  midce  good  the  loss. 

(c. )  The  deceased  had  a  lease  of  less  value  than  the  rent  payable 
for  it,  but  terpodnable  on  notice  at  a  particular  time.  The  executor 
neglects  to  give  the  notice.    He  is  liable  to  make  good  the  loss. 

328.    When  an  executor  or  administrator  occasions  a 
For  neglect  to    loss  to  the  estate  by  neglecting  to  get 
gat  in  any  part    in  any  part  of  the  property  of  the  deceas- 
of  property.  ^    ed,  he  is  liable  to  make  good  the  amount. 

Illustrati&7fs, 

{a. )  The  executor  absolutely  releases  a  debt  due  to  the  deceased 
from  a  solvent  person,  or  compounds  with  a  debtor  who  is  able  to 
pay  in  full.     The  executor  is  Hable  to  make  good  the  amount. 

(b. )  The  executor  neglects  to  sue  for  a  debt  till  the  debtor  is 
able  to  plead  the  Act  for  the  limitation  of  suits,  and  the  debt  is 
thereby  lost  to  the  estate.  The  executor  is  liable  to  make  good  the 
amount. 


*  So  far  as  it  relates  to  an  executor  and  an  administrator  with 
the  will  annexed,  this  Part  applies  to  wills  made  by  Hindus, 
&c.,  on  or  after  ist  September,  1870,  in  the  Lower  Provinces 
and  in  the  towns  of  Madras  and  Bombay,  Act  No.  XXI  of  1870, 
sec.  3. 


d  by  Google 


SECS.  329-33^-  ]     THE  INDIAN  SUCCESSION  ACT.  519 

PART  XLI. 

Miscellaneous. 
32g,^Repealed  by  Act  No,  VII  of  iBjo,  ] 
S3o.--[Sefiealed  hy  Act  Na.  XXIV  of  1S67.  J 

Succession  to  331.    The  provisions  of  this  Act  shall 

propertgr       of  ^ot  apply  to    intestate  or   testamentary 

d  ^^'  rt  ■ '  ^"ccessJon  to  the  property  of  any  Hindu,* 
J^lla  intest^  Muhammadan  or  Buddhist  ;  «or  shall 
ciesandmarri^  they  apply  to  any  will  made,  or  any  im- 
ages not  affect-  testacy  occ4jrring,  before  the  first  day  of 
ed.  January,  1866. 

The  fourth  section  shall  not  apply  to  any  marriage 
contracted  before  the  same  day. 

332.    The  Governor  Genera!  of  India  in  Council  shall 

from  time  to  time  have    power<  t^  an 

Power  of    order,    either    retrospeotively    from    the 

Governor     Qe-    passing  of  this   Act,   or  prospectively,  t<> 

neral  to  exempt    exempt  from  the   operation  of  the  whole 

fJ!LTii^ti.°^    «r  any  part  of  this  Act  the  members  of 

Tn^iT  fin™    any  race,  sect  or  tribe  in  British  India  or 

operation  of  Act.    any  part  of  such   race,   sect  or  tribe,   to 

whom  he  may  consider  it  impossible  or 

inexpedient   to  apply  the  provisions  of  this  Act,  or  of  the 

part  of  the  Act  mentioned  in  the  order. 

The  Governor  General  of  India  in  Council  shall  also 
have  power  from  time  to  time  to  revoke  such  order,  but 
not  so  that  the  revocation  shall  have  any  retrospective 
effect. 

All  orders  and  revocations  made  under  this  section 
shalll  be  published  in  the  Gazette  of  India, 

R  *  See  Act  No.  XXI  of  187©. 
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333*  f^)  When  a  grant  of  probate  or  letters  of  admi- 
nistration i«  revoked  or  annwlled  imdtr 
if!    I  ?i    tkis  Aot^  the  person  t»  whom  the  grant 
wltttersif  ^-    ^^^  ^^^^  ^^^^^  fiMthwith   deliver  up  the 
Miiniatiatien.  "    probat-e  or  lettets  to  tbeCourt  which  made 
the  grant. 

(2)  If  such  persom  wil&iUy  and  without  reasonable 
cause  omits  so  ta  deliver  up  the  probate  or  letters,  he 
shall  be  punished  with  fine  which  may  extend  to  ose 
tl^ousand  rupees,  or  with  imprisonment  of  either  descrip- 
tion for  a  term,  which  may  extend  to  thsee  months,  ^r 
witrli  both. 


[SCnEDULE^—R^pemled  by  Act  No.  VII  of  iSfQ,] 


*    S#eActNo.  Vlof  las©. 
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THE 

HINDU  WILLS  ACT, 


No.  ZXI  of  1870. 


(AS  AMENDED  BY  ACT  V.  OF  1881.) 

:PA8SSI>BT  7H£  QO7EBK0B  OBHEBAL  aF  IHDIA  IN  COUKOIL 

(Received  the  assent  of  the  Governor  General  on  the 

igth  Jnly^  iSfoJ 

An  Act  to  regulate  the  Wills  of  Hindus,  Tainas^  Sikhs, 
and  Buddhists  in  the  Lower  Provinces  of  Bengal  and 
in  the  towns  of  Madras  and  Bombay. 

Whereas  it  is  expedient  to  provide  rules  for  the  exe^ 
cution,  attestation,  revocation,  revival,  in- 

fteamble.  terpretation   and  probate  of  the  wills  of 

Hindus,  Jainas,  Sikhs  and  Buddhists  in  the  territories 
subject  to  the  Lieutenant  Go^^ernor  of  Bengal  and  in  the 
towns  of  Madras  and  Bombay  ;  It  is  hereby  enacted  as 
follows  :— 

nt^^^ixi  I-    This    Act    may   be   called    "The 

Short  title.  jjindu  Wills  Act,  1870." 

,  .  2.    The  following  portions  of  the  Indian 

^'snw^J^  Succession  Act»  1865,  namely,— 

SonActextend"  sections  forty-six,  forty-eight,  forty-nine, 

ed  to   wills  of  fi%>  fifty-one,  fifty-five  and  fifty-seven"  to 

ffindTXs,  Jainas,*  seventy- seven  (  both  inclusive  ), 

Sikhs    and  sections  eighty-two,  eighty-three,  eighty- 

Bnddhists,  Hv^y  eighty-eight  to  one  hundred  and 
three  (both  inclusive), 

sections  one  hundred  and  six  to  one  hundred  and 
seventy-seven  (  both  inclusive  ), 
t  ^nd  section  one  hundred  and  eighty-seven. 

:;:  See  sec.  134,  Act  V  of  1881. 

Digitized  by  VjOOQIC 


524  THE  HINDU  WILLS  ACT.  [  SECS.  2ir$. 

shall,  notwithstanding  anything  contained  in  section 
three  hundred  and  thirty-one  of  the  said  Act,  apply — 

(a)  to  all  i^ills  and  codicils  made  by  any  Hindu, 

Jaina,  Sikh  or  Buddhist,  on  or  after  the 
Ixteat  of  AcC.  g^st  day  of  September  one  thousand  eight 
hundred  and  seventy,  within  the  said  territories  or  the 
local  limits  of  the  ordinary  original  civil  jurisdiction  of 
the  High  Courts  of  Judicature  at  Madras  and  Bombay  ; 
and 

(b)  to  all  such  wills  and  codicils  made  outside  those 
territories  and  limits,  so  for  as  relates  to  immoveable 
property  situate  within  those  territories  or. limits  : 

3.    Provided  that  marriage  shall  not 
ProYisoB.  revoke  any  such  will  or  codicil  : 

And  that  nothing  herein  contained  shall  authorise  a 
testator  to  bequeath  property  which  he  could  not  have 
alienated  inter  vivos f  or  to  deprive  any  persons  of  any 
right  of  maintenance  of  which,  but  for  section  two  of 
this  Act,  he  could  not  deprive  them  by  wiH  : 
Clause  3  repealed  by  Sec.  154  cL  (b)  Act  V  of  i88i. 

And  that  nothing  herein  contained  shall  aifect  any 
law  of  adoption  or  intestate  succession  : 

And  that  nothing  herein  contained  shall  authorise  any 
Hindu,  Jaina,  Sikh  or  Buddhist  to  create  in  property  any 
interest  which  he  could  not  have  created  before  the 
first  day  of  September  one  thousand  eight  hundred  and 
seventy. 

4.  On  and  from  that  day,  section  two  of  Bengal  Re- 
p  .  .  .  gulation  V  of  1799  shall  be  repealed  so 
•f  Bw^al  Bara-  ^^  ^  relates  to  the  executors  of  persons 
lationY of]^"  ^^^  *^®  ^^*  Mnihammadans,  but  are  sub- 
lection  2.  '  J®^*  *®  ^^^  jurisdiction  of  a  District  Court 
in  the  territories  subject  to  the  Lieuten- 
ant Governor  of  Bengal. 

o    J      i.     ,..  5-    Nothing  contained  in  this  Act  shall 

.rXinktr^    ^^^^*  ^^^  "S^^S'  «^"^>^s  and  privileges  of 
tor'cSi^  the  Administrators   General    of   Bengal, 

Madras  and  Bombay,  respectively. 
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6.  In  this  Act  and  in  the  said  sections  and  Parts  of 
¥  *     -^  *•         ^^®  Indian  Succession  Act,    all  words  de- 

shall,  unless  there  |be  something  repug- 
nant in  the  subject  or  context,  be  deemed  to  have  the 
same  meaning  as  the  said  section  three  has  attached  to 
such  words  respectively  : 

And  in  applying  sections  sixty-two,  sixty-three,  ninety- 
two,  ninety-six,  ninety-eight,  ninety-nine,  one  hundred,  one 
hundred  and  one,  one  hundred  and  two,t  and  one  hundred 
and  three  of  the  said  Succession  Act,  to  wills  and  codi- 
cils made  under  this  Act,  the  words  "son,"  "sons,"  "child" 
and  "children"  shall  be  deemed  to  include  an  adopted 
child ;  and  the  word  "grand-children"  shall  be  deemed  to 
include  the  children,  whether  adopted  or  natural-bom,  of 
a  child  whether  adopted  or  natural-bom  ;  and  the  ex- 
pression "  daughter-in-law  "  shall  be  deemed  to  include 
the  wife  of  an  adopted  son. 

Last  clause — ^repealed  by  sec.  154,  cL  (b)  Act  V  of  i88z. 


t  See  Sec.  154,  Act  V  of  1881. 
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THE  PROBATE  f  ADMINISTRATION  ACT, 
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Preamble. 


Sections. 
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Commencement 
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Of  Grant  of  Probate  and  Letters  of 
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4.  Character  and  property  of  executor   or  administrator  as 

such. 

5.  Administration  with  copy  annexed  of  authenticated  copy  oC 

will  proved  abroad. 

6.  Probate  only  to  appointed  executor. 
?•    Appointment  express  or  implied. 

8.    Persons  to  whom  probate  cannot  be  granted. 
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Sections. 

10.  Separate  probate  of  codicil  discovered  after  grant  of  pro- 

bate. 
Procedure  When  different  executors  appointed- by  codicil 
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Of  limited  Grants. 
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.  34.  Probate  of  copy  or  draft  of  lost  will. 

25.  Probate  of  contents  of  lost  or  destroyed  wilL 

.«$.  .  Probate  4)i  poy^y  ^wher^  original  «xiste. 

87.  Administration  until  will  produced. 

{b).^Grantsfor  the  Use  and  Benefit  of  Others 

having  Right, 

^  43fi.    1  AdmiBisti«tk)B  iwUb  jyriil  «aiie«d  to  Attorney  of  absent  e*e- 
cutor. 
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son, who,  if  present,  would  be  entitled  to  administer. 
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CHAPTER  IV 
Alteration  and  Revocation  of  Grants. 
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38.    Procedure  in  contentions  < 

Digitized  by  VjOOQIC 


534  PKOBATfi  AND  ADMINISTRATION, 

Sections. 
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Sections. 

99.  Inventory  to  include  property,  in  any  part  of  Btitisb  India, 

zoa  As  to  property  of,  and  debts  owing  to,  deceased. 

loi.  Expenses  to  be  paid  before  all  debts. 

108.  Expenses  to  be  paid  next  after  such  expenses. 

103.  Wages  for  certain  services  to  be  next  paid,  and  then  other 

debts. 

104.  Save  as  aforesaid,  all  debts  to  be- paid  equafiyand  mteably* 

105.  Debts  to-  be  paid  before  legadea. . 

zo6k    Gxeeutor  or  administcator  not  bound  to  pay  logacies^  with- 
out indemnity. 

107.  Abatement  of  general  legacies. 

Executor  not  to  pay  one Jegatefi  in  preference  to  another. 

108.  Non-abatement  of  specific  legacy  when  assets  sufficient  to 

pay  debts. 

109.  Rijght  under  demonstrative  legacy,  when  a^ets  sufficient  to 

pay  debts  and  necessary  expenses.  •  - 

zia     Rateable  abatement  ofspecific  legacies. 

1 1  J.     Legficies  treated  as  general  for  purpose  of  abatement 


CHAPTER  VI H. 
Of  the  Executor's  Assent  to  a  Lsgagv. 

112.  Assent  necessary  to  complete  legatee's  titlCk: 

113.  Effect  of  executor's  assent  to  specific  legjiQy. . 
Nature  of  assent. 

114.  Conditional  assent. 

115.  Assent  of  executor  to  his  own  legacy. 
Implied  assent 

116.  Effect  of  executor's  assent 

117.  Executor  when  to  deliver  legacies. 
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CHAPTER  IX- 

Or  THE  Payment  AND  Apportionment  of* 
Annuities. 

Sections. 

1x8.    Coininexioement  of  aamufty  when  no  time  fiixed  by  wiU.. 
1x9..    When  annuity,  to  be  paid  quarteily  or  monthly,  first  falls  due^ 

X90..    Date  of  successive  payments  when  first  payment  directed  to* 
be  made  within  given  time,  or  on  day  certain. 
Apportionment  where*  sonwitant  (Sea  between  times.  o£  pay- 
ment* 


CHAPTER  X. 
'  Of  THE  Investment  of  Funds  to?  provide  for 
Legacies. 

isz..  Investment  of  sum  beqoeathed  where  legacy,  notspecific,. 
given  for  life. 

122.  Investment  of  general  legacy,  to  be.  paid  at  future  time. 
Intermediate  interest. 

123.  Procedure  when  no  fond  charged  vdth*  or  appropriated  to^ 

«nnuity. 

z%^    Transfer  to  residuary  legate?  of  contingent  bequest. 

12%,  Investment  of  residue  bequeathed  for  life,  with  direction  to* 
invest  in  specified  securities. 

xs6.    Time  and  manner  of  conversion  and  investment. 
Interest  payable  until  investment 

127,  Ptocedmre  where  minor  entitled  to  immediate  pajrment  or 
possession  of  bequest,  and  no  direction  to  pay  to  person 
on  bis  behalf. 
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CHAPTER  XI. 
,    Of  the  Produce  and  Interest  of  Legacies. 

Sections. 

ia8.  Legatee's  title  to  produce  of  specific  legacy. 

Z2S9.  Residuary  legatee's  title  to  produce  of  residuary  fund 

130,  Interest  when  no  time  fixed  for  payment  of  general  legacy.. 

Z31.  Interest  when  time  fixed. 

132.  Rate  of  interest. 

133.  No  interest  on  arrears  of  annuity  within  first  year  after 

testator's  death. 

134.  Interest  on  sum  to  be  invested  to  produce  annuity. 


CHAPTER  XI L 
Of  the  Refunding  of  Legacies^ 

135.  Refund  of  legacy  paid  under  Ju<^e's  orders. 

136.  No  refund  if  paid  voluntarily. 

137.  Refund  when  legacy  becomes  due  on  performance  of  condi- 

tion within  further  time  allowed* 

138.  When  each  legatee  compellable  to  refund  in  proportion. 

^[39.    Distribution  of  assets. 

Creditor  may  follow  assets^ 

Z40.    Creditor  may  call  upon  legatee  to  refund. 

X41.    When  legatee,  not  satisfied  or  compelled  to  refund  under 
section  140,  cannot  oblige  one  paid  in  full  to  refund. 

142.  When  unsatisfied  legatee  must  first  proceed  against  executor, 

if  solvent. 

143.  Limit  to  refunding  of  one  legatee  to  another. 

144.  Refunding  to  be  without  interest. 

145.  Residue  after  usual  payments  to  be  paid  to  residuaiy  legatees 
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CHAPTER  XIII. 
Of  the  Liability  of  an  Executor  or  Administrator 

FOR  Devastation. 
Sections. 

146.  Liability  of  executor  or  administrator  for  devastation. 

147.  For  neglect  to  get  in  any  part  of  property. 


CHAPTER  XIV. 

Miscellaneous. 

148.  Provisions  applied  to  administrator  with  will  annexed.. 

149.  Saving-clause. 

150.  Probate  and  administration  in  case  of  persons  exempted  from 

Succession  Act^  to  be  granted  only  under  this  Act 

151.  Repeal  of  portions,  of  Act  XXVII  of  i860. 

15a.  Grant  of  probate  or  administration  to  supersede  certificate 
under  Act  XXVII  of  i860,  or  Bombay  Regulation  VIII 
of  1827. 

153.  Amendment  of  Court-fees  Act. 

154.  Amendment  of  Hindu  Wills  Act 

155.  Validation  of  grants  of  probate  and  administration  made  in 

British  Burma. 

156.  Amendment  of  Act  XV  of  1877. 
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THE  PROBATE 


AND 


ADMIHISTRATION  ACT, 

No.  V  of  1881. 


(  WITH  THE  LATEST  AMENDMENTS.  ) 

FASSSD  Bt  THE  aOYSBKOS  OUNHBAL  01*  IKDIA  IN  COUNCIIi. 

(Received  the  assent  of  the  Governor  General 

an  the  21st  January  1881,) 


An  Act  to  provide  for  the  grant  of  Probates  of  Wills, 
and  Letters  of  Administration  to  the  estates  of' 

I  certain  deceased  persons. 

Whereas  it  is  expedient  to  provide  for  the  grant  of 
probate  of  wills  and  letters  of  administra- 
Preamble.         ^^^^  ^^  ^^^  estates  of  deceased  persons  in 
cases  to  which  the  Indian  Succession  Act,  1865,  does  hot 
i  apply  J  It  is  hereby  enacted  as  follows  : — 


CHAPTER  L 
Preliminary. 

I.    This  Act  may  be  called  "The  Pro^ 
Short  title.       bate  and  Administration  Act,  i88i": 

,     ,       ,  It    appliei    to    the    whole   of   British 

Local  exent.       India; 
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Commeiico-        and  it  shall  come  into  force  on  the  first 
ment.  day  of  April,  1881. 

2.    Chapters  II  to  XIII,  both  incldsive,  of  this  Act 

11-      shall  apply  in  the  case  of  every  Hindu, 

Personal appU-    Muhammadan,  Buddhist  and  person  ex- 

"^''*  empted  under  section  332  of  the   Indian 

Succession  Act,  i86$,  dying  before,  on  or  after  the  said 
first  day  of  April,  1881  : 

Provided  that  nothing  herein  contained  shall  be  deemed 
to  render  invalid  any  transfer  of  property  duly  made 
before  that  day : 

Provided  also  that,  except  in  cases  to  which  the  Hindu 
Wills  Act,  1870,  applies,  no  Court  in  any  local  area 
beyond  the  limits  of  the  towns  of  Calcutta,  Madras  and 
Bombay  and  the  territories  for  the  time  being  adminis- 
tered by  the  Chief  Commissioner  of  British  Burma,  and 
no  High  Court  in  exercise  of  the  concurrent  jurisdiction 
over  such  local  area  hereby  conferred,  shall  receive  appli- 
cations  for  probate  or  letters  of  administration  until  the 
Local  Government  has,  with  the  previous  sanction  of  the 
Governor  General  in  Council,  by  a  notification  in  the 
official  Gazette,  authorized  it  so  to  do. 

Interpreta-       ?'    ^^  *^^^  ^^^'  ^^^^^^  there  be  some- 
tion  clause.  thing  repugnant  in  the  subject  or  context, — 

„^^^       «  "Province"   includes    any    division    of 

Province:        British  India  having  a  Coun  of  the  last 

resort : 

„   .       „  "minor**  means  any  person  subject  to 

minoir:  the  Indian  Majority  Act,   1875,  who  has 

not  attained  his  majority  within  the  meaning  of  that  Act, 

and  any  otber  person  who  has  not  completed  his  age 

t  .••^,«.^*,.i»  of  eighteen  years  ;  and  "minority"  means 
k  I  minority .        ^^^  ^^^^^^  ^^  ^^^  ^^^^  ^^^^^  ^ 

,,       „  **wilP  means  the  legal  declaration  of 

^^'  the  intentions  of  the  testator  with  respect 

to  his  property,  which  he  desires  to  be  carried  into  enect 
after  his  death : 

"flod"  i"  '*codiciP  means    an   instrument    made 

•°*^  in  relation  to  a  will,  and  explaining,  alter- 
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ing  or  adding  to  its  dispositions.  It  is  considered  as  form- 
ing an  additional  part  of  the  will : 

"epeciflctega-        "specific    legacy"   means  a  legacy  of 
^ '  specified  property  : 

t*  ''§^®^*^'*"        "demonstrative  legacy**  means  a  legacy 
gacy :         directed  to  be  paid  out  of  specified  pro- 
perty: 

"nw»haf  •"  "probate"    means  the    copy  of  a  will 

prooaie.  certified  under  the  seal  of  a  Court-  ol 
competent  jurisdiction,  with  a  grant  of  administration  to 
the  estate  of  the  testator : 

"  A  Acnf     »         "  executor "  means  a  person  to  whom 
executor :        ^j,g  execution  of  the  last  will  of  a  deceased 
person  is,  by  the  testator's  appointment,  confided  : 
"  administrator  "  means  a  person  appointed  by  com- 
*' ad  mini 8-    Patent  authority  to  administer  the  estate 
trator : "  of  a  deceased  person  when  there  is  no 

executor  :  and 
"District        " District  Judge  "  means  the  judge  of 
Judge.  ^  principal  civil  court  of  original  jurisdic- 

tion. 


CHAPTER  II. 

Of  Grant  of  Probate  and  Letters  of 
Administration. 

Character  and        4.    The  executor  or  administrator,  as 
property  of  eie-    the  case  may  be,  of  a  deceased  person,   is 
^^*?f  ®/  **"    his  legal  representative  for  all  purposes, 
Dumstrator   as    and  all  the  property  of  the  deceased  per- 
son vests  in  him  as  such. 

But  nothing  herein  contained  shall  vest  in  an  executor 
or  administrator  any  property  of  a  deceased  person 
which  would  otherwise  have  passed  by  survivorship  to 
some  other  person. 
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Admiiii«trati<m  5.    When  a  will  has  be«n  proved  and 

with  copy  an-  deposited  in  a  Court  of  competent  juris- 

ji  exe  d       of  diction,  situated  beyond  the  limits  of  the 

authenticated  province,  whether  in   the  British   domi- 

proved'abrTad.      "^^"'»  °^  ^?  ^  ^9'^'^^  country  and  a  pro- 
*^  perly  authenticated  copy  of  the  will  is 

produced,  letters  of  administration  may  be  granted    with 
a  copy  of  such  copy  annexed. 

Probate  only  5^  Probate  can  be  granted  only  to  an 
eieciSor.'''  executor  appointed  by  the  will. 

exp^r  o'l?'^^*        7.    The  appointment  may  be  express 
jlied.  or  by  necessary  implication. 

Illustrations. 

{a. )  A  wills  that  C  be  his  executor^if  B  will  not.  B  is  appoint- 
ed executor  by  implieation. 

{d. )    A  gives  a  legacy  to  B  and  several  legacies  to  other  persons, 
among   the  rest  to  his  daughter-law,   C,   and  adds,    "but  shotdd 
the  within-named  C  be  not  living,      do  constitute  and  appoint  B 
•  lay  whole  and  sole  executrix."  C  is  appointed  executrix  by  impli- 
cation. 

{c. )  A  appoints  several  persons  executors  of  his  will  and  codi- 
<nls,  and  his  nephew  residuary  legatee,  and  in  another  codicil  are 
these  words  : — "  I  appoint  my  nephew  my  residuary  legatee  to  dis- 
charge all  lawful  demands  against .  my  will  and  codicils,  signed  of 
different  dates. ' '  The  nephew  is  appointed  an  executor  by  imphcation. 

Persons  to  8.     Probate  cannot  be  granted  to  any 

whom    probate  person  who  is  a  minor  or  is  of  unsound 

eannot be  grant-  J^ind 
€d. 

Grant  of  probate  r^  9.    When  several    executors  are    ap- 

to  aeveral  exe-  pointed,  probate  may  be  granted  to  them 

♦atorB  Bimnlta-  ^jj  simultaneously  or  at  different  times. 


or  at 

t  times. 


Illustration. 


A  is  an  executor  of  B's  will  by  express  appointment,  and  C  an 
executor  of  it  by  implication.  Probate  may  be  granted  to  A  and  C 
iit  the  same  time,  or  to  A  first  and  then  to  C,  or  to  C  first,  then 
to  A. 
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Sepftrafce  pro-        10.     If  a  codicil  be  discovered  after  the 

bate  of  coflicil  grant  of  probate,  a  separate  probate  of 

discovered  after  ^jj^t  codicil  may  be  granted  to  the   execu- 

^t«fpro-  tor,  if  it  in  no  way  repeals  the  appoint- 

"**®'  ment  of  executors  made  by  the  will. 

Procedure  when  If  different  executors  are  appointed  by 

different  execn-  the  codicil,  the  probate  of  the   will  must 

tors   appointed  be  revoked,  and  a  new  probate  granted  of 

by  codicil.  the  will  and  the  codicil  together. 

II.    When  probate  has  been  granted  to 
^^^^.    *?'    several  executors,  and  one  of  them  dies, 
^vSff^^xe^    the  entire  representation  of  the  testator 
J^j.     ^       "    accrues  to  the  surviving  executor  or  exe- 
cutors. 

12.     Probate  of  a  will  when  granted  establishes  the 
will  from  the  death  of  the  testator,  and 
Effect  of  pro-    renders  valid  all  intermediate  acts  of  the 
"**®'  executor  as  such. 

*r  p  .  w  h  ofm  13.    Letters  of  administration  cannot  be 

administration  granted  to  any  person  who  is  a  minor  or 

may  not  he  •      r              j      •    j 

granted.  ^s  of  unsound  mmd. 

14.  Letters  of  administration  entitle  the  administra- 
Sffect  of  letters  tor  to  all  rights  belonging  to  the  intestate 
of  administra-  as  effectually  as  if  the  administration  had 
tion.  been  granted  at  the  moment  after  his  death. 

1 5.  Letters  of  administration  do  not  render  valid  any 
Act6"not  vaU-    intermediate    acts    of   the    administrator 

dated  by  ad-  tending  to  the  diminution  or  damage  of 
ministration.        the  intestate's  estate. 

16.  When  a  person  appointed  an  executor  has  not 
0     i  foA    '      renounced    the    executorship,    letters    of 

niSStronT«e  administration  shall  not  be  granted  to 
executor  has  not  ^'^Y  other  person  until  a  citation  has  been 
renotmoed.  issued  calling  upon  the  executor  to  accept 

or  renounce  his  executorship  ; 

except  that,  when  one  or  more  of  several  executors 

liceuti'-n  ^^^  ^^  hsLve  proved  a  will,  the  Court  may, 

^"  '        on  the  death  of  the  survivor  of  those  who 
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Imve  proved,  grant  letters  of  administration  without 
citing  those  who  have  not  proved. 

17.  The  renunciation  may  be  made  orally  in  the  pre- 
Porta  and  effect  ^^^^^  ^^  *^^  Judge,  or  by  a  writing  signed 
of  renunciatipn  by  the  person  renouncing,  and  when  made 
of  executorsliip.  shall  preclude  him  from  ever  thereafter 
applying  for  probate  of  the  will  appointing  him  executor. 

18.  If  the  executor  renounce,  or  fail  to  accept,  the 
•D.^  A  w«.  executorship  within  the  time  limited  for 
S??c nt or  re-  ^^®  acceptance  or  refusal  thereof,  the  will 
nonnces  or  fails  may  be  proved  and  letters  of  administra- 
te accept  g^hin  tioft  with  a  copy  of  the  will  annexed  may 
ime  imi     ,        y^^  granted  to  the  person  who  would  be 

entitled  to  administration  in  case  of  intestacy. 

19.  When  the  deceased  has  made  a  will,  but  has  not 
Grant  of  ad-    appointed  an  executor,  or  . 

ministranob  to  when  he  has  appointed  an  executor  who 
imivergal  or  re-  is  legally  incapable  or  refuses  to  act,  or 
«duary  legatee,  j^^s  died  before  the  testator,  or  before  he 
has  proved  the  will,  or 

when  the  executor  *dies  after  having  proved  the  will 
but  before  he  has  ado^inistered  all  Uie  estate  of  the 
deceased, 

an  universal  or  a  residuary  legatee  may  be  admitted  to 
prove  the  will,  and  letters  of  administration  with  the  will 
annexed  may  be  granted  to  him  of  the  whole  estate,  or  of 
so  much  thereof  as  may  be  unadministered. 

20.  When  a  residuary  legatee  who  has  a  beneficial 
interest  survives  the  testator,  but  dies 
before  the  estate  has  been  fully  adminis- 
tered, his  representative  has  the  same 
right  to  administration  with  the  will  an- 
nexed as  such  residuary  legatee. 

When  there  is  no  executor  and  no  residuary  lega- 
Grant  of  tee  or  representative  of  a  residuary  lega* 
tee,  or  he  declines  or  is  incapable  to  act, 
or  cannot  be  found,  the  person  or  persons 
who  would  be  entitled  to  the  administra- 
tion of  the  estate  of  the  deceased  if  he  had 
died  intestate,  or  any  other  legatee  having 
a  beneficial  interest,  or  a  creditor,  may  be 


Bight  to  ad- 
ministration of 
i^presentatiye 
of  deceased  re- 
sidnary  legatee. 
21. 


administration 
where  no  exe- 
cutor, nor  resi- 
duary legatee, 
nor  representa- 
tive of  such 
kgatee. 
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admitted  to  prove  the  will,  and  letters  of  administration 
may  be  granted  to  him  or  them  accordingly. 

Citation  befora  22.  Letters  of  administration  with  the 
grant  of  admi-  will  annexed  shall  not  be  granted  to  any 
niatration  to  le-  legatee  other  than  an  universal  or  a  resi- 
gatee  other  than  duary  legatee,  until  a  citation  has  been 
universal  or  re-  issued  and  published  in  the  manner  here- 
aiduary.  inafter  mentioned,  calling  on  the  next-of- 
kin  to  accept  or  refuse  letters  of  administration. 

23.  When  the  deceased  has  died  intestate,  adminis- 
To  wh»m  admi-  tration  of  his  estate  may  be  granted  to 
niatration  may  any  person  who,  according  to  the  *  rules 
b«  granted.  for  the  distribution  of  the  estate  of  an  in- 

testate applicable  in  the  case  of  such  deceased,  would 
be  entitled  to  the  whole  or  any  part  of  such  deceased's 
estate. 

When  several  such  persons  apply  for  administration, 
it  shall  be  in  the  discretion  of  the  Court  to  grant  it  to 
any  one  or  more  of  them. 

When  no  such  person  applies,  it  may  be  gi anted  to  a 
creditor  of  the  deceased. 


CHAPTER  III. 
Of  Limited  Grants. 
{a). — Grants  Ihnited  in  Duration. 

24.  When  the   will  has  been   lost  or  mislaid   since 
Probate  of  CDDV     *^^  testator's  death,  or  has  been   destroy- 

•or  draft  of  lost     ^^  ^Y  wrong  or  accident  and  not   by   any 
will.  act  of  the   testator,   and  a   copy   or  the 

draft  of  the  will  has  been  preserved,  pro- 
bate may  be  granted  of  such  copy  or  draft,  limited  until 
the  original  or  a  properly  authenticated  copy  of  it  be 
produced. 

25.  When  the  will  has  been  lost  or  destroyed  and  no 
Probate  of    copy  has  been  made  nor  the  draft  preserv- 

or^^desrtroved    ^^'  probate  may  be  granted  of  its  contents, 
will.  ^        if  they  can  be  established  by  evidence. 

35 
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26.  When  the  will  is  in  the  possession  of  a  person, 
'Probate  of  copy  residing  out  of  the  Province  in  which 
where  original  application  for  probate  is  made,  who  has 
exists.  refused  or  neglected  to  deliver  it  up,  but  a 
copy  has  been  transmitted  to  the  executor,  and  it  is 
necessary  for  the  interests  of  the  estate  that  probate 
should  be  granted  without  waiting  for  the  arrival  of  the 
original,  probate  may  be  granted  of  the  copy  so  trans- 
mitted, limited  until  the  will  or  an  authenticated  copy 
of  it  be  produced. 

27.  Where  no  will  of  the  deceased  is  forthcoming,  but 
Administration  there  is  reason  to  believe  that  there  is  a 
nntil  will  pro-  will  in  existence,  letters  of  administration 
duced.  may  be  granted,  limited  until  the  will 
or  an  authenticated  copy  of  it  be  produced. 

(i), — Grants  for  the  Use  and  Benefit  of  Others  having 

Right. 

28.  When  any  executor  is  absent  from  the  Province 
in  which  apphcation  is  made,  and  there 
is  no  executor  within  the  Province  willing 
to  act,  letters  of  administration  with  the 
will  annexed  may  be  granted  to  the  agent 
of  the  absent  executor,  for  the  use  and 
benefit  of  his  principal,   limited   until  he 

shall  obtain  probate  or  letters  of  administration  granted 
to  himself. 


Adminiatration 
with  will  an- 
nexed to  attor- 
ney of  absent 
executor. 


Administration 
mik  will  annex- 
ed to  attorney 
of  absent  person, 
who,  if  present, 
would  be  enti- 
tled to  admi- 
nister. 

30.    When 

Administration 
to  attorney  of 
absent  '  person 
entitled  to  ad- 
minister in  case 
of  intestacy. 


29.  When  any  person  to  whom,  if  pre- 
sent, letters  of  administration  with  the 
will  annexed  might  be  granted,  is  absent 
from  the  Province,  letters  of  administra- 
tion with  the  will  annexed  may  be  grant- 
ed to  his  agent,  limited  as  above-men- 
tioned. 

a  person  entitled  to  administration  in  case 
of  intestacy  is  absent  from  the  Province, 
and  no  person  equally  entitled  is  willing 
to  act,  letters  of  administration  may  be 
granted  to  the  agent  of  the  absent  person, 
limited  as  before  mentioned. 
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31.  When  a  minor  is  sole  executor  or  sole  residuary 
legatee,  letters  of  administration  with  the 
AdminlBtTation  ^j^  annexed  may  be  granted  to  the  legal 
diriag  mi*»ri-  j^yardian  of  such  minor,  or  to  such  other 
tyrfsetoexeca-  ^^rson  as  the  Court  shall  think  fit,  until 
tor  er  residuary  |'j^^  j^^i„^,j.  ^as  attained  his  majority,  at 
legracee.  ^^.^^^  period,  and  not  before,  probate  of 

the^will  shall  be  granted  to  him. 

^2  When  there  are  two  or  more  minor  executors  and 
AA  '  •  *.  fi««  no  executor  who  has  attained  majority,  or 
AuZTm^or^-  two  or  more  residuary  legatees  and  no 
tHf  Xeril  residuary  legatee  who  has  attained  majori- 
eiecatorsorre-  ty,  the  grant  shall  be  limited  until,  one 
aiduary     lega-    of  them  has  attained  his  majority. 


33.  If  a  sole  executor  or  a  sole  universal  or  residuary 
A  J  •  -.4^  i-  legatee,  or  a  person  who  would  be  solely 
Adminirtration  entitled  to  the  estate  of  the  intestate  ac- 
tSne^t  of  cording  to  the  rule  for  the  distribution 
lunatic  ^^  intestates'  estates,  applicable  in  the  case 

of  the  deceased^  be  a  minor  or  lunatic, 
letters  of  administration  with  or  without  thewillannexed^ 
as  the  case  may  be,  shall  be  granted  to  the  person  to 
whom  the  care  of  his  estate  has  been  committed  by 
competent  authority,  or,  if  there  be  no  such  person,  to  such 
other  person  as  the  Court  thinks  fit  to  appoint,  for  the  use 
and  benefit  of  the  minor  or  lunatic,  until  he  attains  majori- 
ty or  becomes  of  sound  mind,  as  the  case  may  be. 

34.  Pending  any  suit  touching  the  validity  of  the  will 
AdmiBiatration     o^  a  deceased  person,  or  for  obtaining  or 

pendente  lite,  revoking  any  probate  or  any  grant  of 
letters  of  administration,  the  Court  may 
appoint  an  administrator  of  the  estate  of  such  deceased 
person,  who  shall  have  all  the  rights  and  powers  of  a 
general  administrator,  other  than  the  right  of  distributing 
such  estate  ;  and  every  such  administrator  shall  be 
suljject  to  the  immediate  conlrul  of  the  Court  and  shall 
act  under  its  direction. 


I 
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{c).:>-For  Special  Purposes, 
35.     If  an  executor  be   appointed  for  any   limited  pur- 
Probate  limited    pose  specified  in  the  will,  the  probate  shall 
to  purpose  speci-    be    limited  to   that    purpose,   and    if  he 
$ed  in  will.  should  appoint  an  agent  to  take  administra- 

tion on  his  behalf,  the  letters  of  administration  with  the 
will  annexed  shall  accordingly  be  limited. 
Adxninistration  36.  If  an  executor  appointed  generally 
with  will  ar.-  give  an  authority  to  an  attorney  to  prove 
nexed  limited  to  a  \vill  on  his  behalf,  and  the  authority  is 
particular  pur-  united  to  a  particular  purpose,  the  letters 
P®^®'  of  administration    with  the  will  annexed 

shall  be  limited  accordingly. 

.   37.     Where  a  person  dies,  leaving  property  of  which 
....        he  was  the  sole   or  surviving  trustee,  or 
Admmistration    j^  ^^ixch  he  had  no  beneficial  interest  on 
ertv  ^^^  °^'"  account,   and   leaves  no  general 

prop     y.  representative,  or  one   who  is   unable   or 

unwilling  to  act  as  such,  letters  of  administration,  limit- 
ed to  such  property,  may  be  granted  to  the  beneficiary, 
or  to  some  other  person  on  his  behalf. 

38.  When  it  is  necessary  that  the  representative  of  a 
.  person   deceased  be  made  a  party  to  a 

r  -^^S  +  'T  pending  suit,  and  the  executor  or  person 
limiteatosuit.  ^^^^1^1^^  ^o  administration  is  unable  or 
unwiling  to  act,  letters  of  administration  may  be  granted 
to  the  nominee  of  a  party  in  such  suit,  limited  for  the 
purpose  of  representing  the  deceased  in  the  said  suit,  or 
in  any  other  suit  which  may  be  commenced  in  the  same 
or  in  any  other  Court  between  the  parties,  or  any  other 
parties,'  touching  the  matters  at  issue  in  the  said  suit,  and 
until  a  final  decree  shall  be  made  therein  and  carried  into 
complete  execution. 

39.  If,  at  the  expiration  of  twelve   months  from  the 

date  of  any  pfobate  or  letters  of  adminis- 

Administration  tration,  the   executor  or   administrator  to 

P  ^t^^'  whom  the  same  has  or  have  been  granted 

fnrparty  j^St  ^^  absent  from  the  Province  within  which 

to  be   brought  *^^  Court  that  has  granted  the  probate  or 

against    admi-  letters  of  administration  is   situate,   such 

nistrator.  Court  may  grant  to  any  person  whom  it 
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thinks  fit,  letters  of  administration  limited  to  the  purpose 
of  becoming  and  being  made  a  party  to  a  suit  to  b^ 
brought  against  the  executor  or  administrator,  and 
carrying  the  decree  which  may  be  made  therein  into 
effect. 

40.  In  any  case  in  which  it  appears  necessary  for  pre- 
Administra-    serving  the  property  of  a  decesed  person, 

tion  limited  to  the  Court  within  whose  district  any  of  the 
collection  and  property  is  situate  may  grant,  to  any  per- 
preservation  of  son  whom  such  Court  thinks  fit,  letters  of 
deceased's  pro-  administration  limited  to  the  collection  and 
P«^y-  preservation  of  the  property  of  the  deceased, 

and  giving  discharges  for  debts  due  to  his  estate,  subject 
to  the  directions  of  the  Court. 

41.  When  a  person  has  died  intestate,  or  leaving  a  will 

of  which  there  is  no  executor  willing  and 
Appointment,  competent  to  act,  or  where  the  executor  is 
as  admmistra-  at  the  time  of  the  death  of  such  person, 
*f  J'  ^l\r  ^^^^  resident  out  of  the  Province,  and  it  appears 
other  than  one  ^^  ^^^  ^^^^^  ^^  ^^  necessary  or  convenient 
who  under  or-     .  .    .  x       j     •   •  ^      ^v 

dinary  circum-  *°  appomt  some  person  to  admmister  the 
stances  would  estate  or  any  part  thereof  other  than  the 
be  entitled  to  person  who  under  ordinary  circumstances 
administration,  would  be  entitled  to  a  grant  of  administra- 
tion, the  Judge  may,  in  his  discretion, 
having  regard  to  consanguinity,  amount  of  interest,  the 
safety  of  the  estate  and  probability  that  it  will  be  pro- 
perly administered,  appoint  such  person  as  he  thinks  fit 
to  be  administrator  ; 

and  in  every  such  case  letters  of  administration  may 
be  limited  or  not  as  the  Judge  thinks  fit. 


(d). — Grants  with  Exception. 

_  ,   .  42.     Whenever  the  nature  of  the  case 

administration  requires  that  an  exception  be  made    pro- 

with  will  annex,  ^ate  of  a  wiU  or  letters  of  administration 

ed  subject  to  ex-  with  the  will   annexed,    shall  be   granted 

ception.  subject  to  such  exception.  • 
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. ,    .  43-     Whenever'  the  nature  of  the  case 

witTrcel"!  n°     requires  that  an  exception  be  made,  letters 
^  ^  ^^  '     of  administration  shall  be  granted  subject 
to  such  exception. 

(e). — Grants  of  the  Rest. 

44.  Whenever  a  grant,  with  exception,  of  probate  or 

letters  of  administration,  with  or  without 

Probate  or  ad-    ^^^  ^^m  annexed,  has  been  made,  the  per- 

mimstration  of    ^^^  entitled  to  probate  or  administration 

of  the  remainder  of  the  deceased's  estate 

may  take  a  grant   of  probate  or  letters  of  administration, 

AS  the  case  may  be,  of  the  rest  of  the  deceased's  estate. 

(/■). — Grants  of  Effects  unadministered, 

45.  If  the  executor  to  whom  probate  has  been  granted 

has  died  leaving  a  part  of  the  testator's 
Grant  of  effiw^a    estate  unadministered,  a  new  representa- 
nnadmimstered.    ^j^^  ^^^  y^  appointed  for  the  purpose  of 
-administering  such  part  of  the  estate. 

46.  In  granting  letters  of  administration  of  an  estate 

not  fully  administered,    the   Court  shall 

Eule?  as  to    -^  guided  by  the  same  rules  as  apply  to 

&AT^.    original  grants,  and  shall  grant  letters  of 

administration  to  those  persons  only  to 
whom  original  grants  might  have  been  made. 

47.  When  a  limited  grant  has  expired  by  effluxion 

of  time,  or  the  happening  of  the  event 
Administration  or  contingency  on  which  it  was  limited, 
when  Hmited  and  there  is  still  some  part  of  the  deceas- 
^  d    Vlf^^  ^^'^   estate  unadministered,  letters  of  ad- 

^Ji^plL^^*  ministration  shall  be  granted  to  those 
part  ot  estate  nn-  ^        ,  •  •     i  ^        •  u* 

idmimstered.        Persons  to  whom  origmal  grants  might 

have  been  made. 


CHAPTER  IV. 

Alteration  and  Revocation  of  Grants. 

48.    £rrors  in  names  and  descriptions,  or  in  setting 

What  errors    ^^^^  ^^  time  and  place  of  the  deceased's 

may   be  recti-    death,  or  the  purpose  in  a  limited  grant, 

fi«d  bj  Court.       niay  bie  rectified  by  the   Court,  and  the 
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jfrant  of  probate  or  letters  of  administration  may  be 
l^tered  and  amended  accordingly. 

Procedure  49-  If,  after  the  grant  of  letters  of 
iwhere  codicil  administration  with  the  will  annexed,  a 
^scovered after  Codicil  be  discovered,  it  may  be  added 
^nt  of  admi-  to  the  grant  on  due  proof  and  identifica- 
pstration  with  tj^jj,  and  the  grant  altered  and  amended 
iWill  annexed.  accordingly. 
Revocation  or  50.  Ihe  grant  of  probate  or  letters 
annulment  for  of  administration  may  be  revoked  or  an- 
juBt  cause.  nulled  for  just  cause. 

"Just  cause."      Explanation. — Just  cause  is — 

ist^  that  the  proceedings  to  obtain  the  grant  were 
defective  in  substance  ; 

2nd^  that  the  grant  was  obtained  fraudulently  by 
making  a  false  suggestion,  or  by  concealing  from  the 
Court  something  material  to  the  case  ; 

3r^,    that  the  grant  was  obtained  by  means  of  an 
untrue  allegation  of  a  fact  essential  in   point  of  law  to 
justify  the  grant,   though  such  allegation   was  made  in  . 
ignorance  or  inadvertently ; 

4^/t,  that  the  grant  has  become  useless  and  inopera- 
tive through  circumstances; 

*  5th,  that  the  person  to  whom  the  grant  was  made  has 
wilfully  and  without  reasonable  cause  omitted  to  exhibit 
an  inventory  or  account  in  accordance  with  the  provisions 
of  Part  XXXIV  of  this  Act  or  has  exhibited  under  that  Part 
lan  inventory  or  account  which  is  untrue  in  a  material 
iJ^espect. 

Illustrations, 

{a. )  The  Court  by  which  the  grant  was  made  had  no  jurisdiction. 

(3.)  The  grant  was  made  without  citing  parties  who  ought  to 
liave  been  cited. 

{c,  \  The  will  of  which  probate  was  obtained  was  forged  or  revoked. 

{d.)  A  obtained  letters  of  administration  to  the  estate  of  B,  as 
his  widow,  but  it  has  since  transpired  that  she  was  never  married 
itohira. 

[e.)  A  has  taken  administration  to  the  estate  of  B  as  if  he  had 
died  intestate,  but  a  will  has  since  been  discovered. 

(/.)    Since  probate  was  granted,  a  later  will  has  been  discovered. 

•  See  Act  VI 1889. 
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(^.)  Sinceprobate  was  granted,  a  codicil  has  been  discovered. 
which  revokes  or  adds^tO'the  appointmenti  of  executors  under  the 
wilt 

(A,)  The  person. to  whom«  probate  was^or  letters  of  administra* 
tioR  were,  giantfid^has  subsaqjiently  become  of  unsound  mind.. 


CHAPTER  V: 

Of  the  Practice  u*  granting  and' revoking. 

Probates  an©  Lexter^  of  Aidministration. 

Jurisdiction  of        ^j^     Th«    District    Judge    shall    have 

SgSnting  and    jurisdiction  in  granting  and.  new)king  pro- 

revoking,   pro^-    bates  and  letters  of  admini9tml4on  in^all 

bates,  &c..  cases  within  his  district. 

52..  The  Hiigji.  Court  may,  from  time  to  time,  appoint 
Power  to  ap-  ^ch  judicial  officers  within  any  district 
point  Delegate  ^is  it  thinks  fit,  to.  act  for.  the  District 
of  District  Judge  as  Delegates  to  grant  probate  and 
Judge  to  deal  tetters  of;  administration,  in  non-oonten- 
with  Don-con-  tious  cases,  witHin  such  local  limits  as  it 
tentious  cases,      naay  from  time  to  time   proscribe  : 

Provided  that^  in  the  case  ofi  High  Courts  not  establish- 
ed by  Royal  Charter,  suchi  appointment  be  made  with 
the  previous  sanction  of  the  Local  Government. 

Persons  so  appointed  shall  be  called  "  Districti  Dele- 
gates.** 
53,    The  District  Judge    shall  have  the  like  powers 
.     -   ,    ,      and  authority  in  relation  to  the  granting 
ower^'    as   to.   ®^  Probate  and  letters  of  administration, 
graru  of  probate     and  all   matters   connected  therewith,  as 
and  administrai^    are   by   law  vested   in  him  in  relation  to 
tion.  any  civil  suit  on  proceeding,  depending 

in  his  Court; 
54.    The  District  Judge  may  order  any 
District  Judga-   person  to  produce  and  bring  into  Court 
Sn^to  proS    ^"y  P^P^^  or  writing  being  or  purporting 
testamentary        ^°  ^^  testamentar>s  which   may  be  shown 
papers.  to  be  in. the  possession  or  under  the  con- 

trol of  such  person.; 
and  if  it  be  not  shown  thati  any  such  paper  or  writing 
is  in  the  possession  or  under  the  control  of  such  person, 
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but  there  is  reason  to  believe  that  he  has  the  knowledge 
of  any  such  paper  or  writing,  the  Court  may  direct  hm 
to  attend  for  the  purpose  of  being  examined  respecting 
the  same, 

and  he  shall  be  bound  to  answer  such  questions  as  may 
be  put  to  him  by  the  Court,  and,  if  so  ordered,  to  pro- 
duce and  bring  in  such  paper  or  writing,  and  shall  be 
subject  to  the  like  punishment  under  the  Indian  Penal 
Code,  in  case  of  default  in  not  attending  or  in  not  answer- 
ing such  questions  or  not  bringing  in  such  paper  or 
writing  as  he  would  have  been  subject  to  in  case  he 
had  been  a  party  to  a  suit,  and  had  made  such  default, 

and  the  costs  of  the  proceeding  shall  be  in  the  discre- 
tion of  the  Judge. 

55.  The  proceedings  of  the    Court  of  the  District 

Judge,  in  relation  to  the  granting  of  pro- 
ir  r  t  jT  '  ^^^^  ^"^  ^^"^^^  °^  administration,  shall, 
Cwirt  in  rela-  ^^^^P*  ^  hereinafter  otherwise  provided, 
tlon  to  probate  ^^  regulated,  so  far  as  the  circumstances 
and  adminis-  of  the  case  will  admit,  by  the  Code  of 
tiation.  Civil  Procedure. 

56.  Probate  of  the  will  or  letters  of  administration 

to  the  estate  of  a  deceased  person  may  be 

men  probate    granted  by  the  District  Judge  under  the 

tion    may    b^    seal  of  his  Court,  if  it  appears  by  a  peti- 

ffrantedbyDifl-     ^^^"»  verified  aa  hereinafter  mentioned,  of 

trict  Judge.  the  person  applying  for  the  same  that  the 

testator  or  intestate,  as  the  case  may  be, 
had  at  the  time  of  his  decease  a  fixed  place  of  abode, 
or  any  property,  moveable  or  immoveable,  within  the 
jurisdiction  of  the  Judge. 

57.  When  the  application  is  made  to  the  Judge  of  a 

District  in  which  the  deceased  had  no 
Disposal  of  ap-  fixed  abode  at  the  time  of  his  death,  the 
plication  made  Judge  may  in  his  discretion  refuse  the 
to  Judge  of  Dis-  application,  if  in  his  judgment  it  could 
d^J^  tad^Sio  ^  disposed  of  more  justly  or  conveniently 
flxe*X^  ^^  another  district,  or,   where  the  appli- 

cation   is    for    letters  of.  administration, 
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grant  them  absolutely,  or  limited  to  the  property  within 
his  own  jurisdiction. 

58.  Probate  and  letters  of  administration  may,  upon 

application  for  that  purpose  to  any  Dis- 
letter  f  ^^'^^^  Delegate,  be  granted  by  him  in  any 
administration  district  Delegate,  be  granted  by  him  in 
may  be  wanted  ?^y  ^^^^  '"  which  there  is  no  contention, 
by  Delegate.  ^^  ^^  appears  by  petition  (verified  as  here- 
inafter mentioned)  that  the  testator  or  in- 
testate, as  the  case  may  be,  at  the  time  of  his  death  had 
his  fixed  place  of  abode  within  the  jurisdiction  of  such 
Delegate. 

59.  Probate  or  letters  of  administration  shall  have 
-,  .  .  effect  over  all  the  property,  moveable  or 
of  ^probair^or  immoveable,  of  the  deceased  throughout 
letters  of  ad-  ^^^  Province  in  which  the  same  is  granted, 
ministration.  '  ^"^  ^^^^^  ^^  conclusive  as  to  the  represen- 
tative   title    against    all    debtors    of   the 

deceased,  and  all  persons  holding  property  which  belongs 
to  him,  and  shall  afford  full  indemnity  to  all  debtors 
paying  their  debts,  and  all  persons  delivering  up  such 
property  to  the  person  to  whom  such  probate  or  letters 
of  administration  shall  have  been  granted  : 

Provided  that  probates  and  letters  of  administration 

■Btv  2,  v    T      granted  by  a   High   Court  established  by 

Effectofunh-    j^^y^j  Charter,  or  by  the   Chief  Court  of 

&c    wanted  by    ^^^  Panjab,  or  by  the   Court  of  the   Re- 

certsln  Conrtsf    cprder  of  Rangoon,  shall,  unless  otherwise 

directed  by  the  grant,    have    like  effect 

throughout  the  whole  of  British  India. 

60.    Whenever  a  grant  of  probate  or  letters  of  admi- 

.    .        nistration  is  made  by  a  Court  with  such 

Traramission    effect  as  last  aforesaid,  the  Registrar,  or 

Co^Stinff  ^"^^  ^*^^'  ^^""^"^  ^^  *^^  ^^"^^  ™^^^°^ 
unlimited  pro-  *^®  ^^^°^  appoints  in  this  behalf,  shaU 
bate,  Ac,  to  ^®°^  ^°  ^^^^  ®^  ^^^  other  Courts  empower- 
other  Courts.  ed  to  make  such  grants,  .a  certificate  to 
the  following  effect  : — 
"I,  A.  B,,  Registrar  [  or  as  the  case  may  be  ]  o{  the 
High  Court  of  Judicature  at 
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[or  as  the  case  may  be],  hereby  certify  that  on  tlie 
day  of  1 88  the  High 

Court  of  Judicature  at  [  or  as  the  case 

may  be]  granted  probate  of  the  will  \or  letters  of  adminis- 
tration of  the  estate]  of  C.  Z?.,  late  of 

deceased,  to  E.  F.  of  and 

G.  H.  of  ,  and  that  such  probate  \or 

letters]  has  [or  have]  effect  over  all  the  property  of  the 
deceased  throughout  the  whole  of  British  India"; 

and  such  certificate  shall  be  filed  by  the  Court  receiv- 
ing the  same. 

61.  The  application  for  probate  or  letters  of  admi- 
Conclusiveness    nistration,   if  made  and  verified   in    the 

of  application  manner  hereinafter  mentioned,  shall  be 
for  probate  or  conclusive  for  the  purpose  of  authorizing 
adminifltration.  the  grant  of  probate  or  administration, 
if  properly  made  and  no  such  grant  shall  be  impeached  by 
and  verified.  reason  that  the  testator  or  intestate  had 
no  fixed  placefof  abode,  or  no  property  within  the  district 
at  the  time  of  his  death,  unless  by  a  proceeding  to 
revoke  the  grant  if  obtained  by  a  fraud  upon  the  Court. 

62.  Application  for  probate  or  for  letters  of  adminis- 
p  ....       -       tration  with  the  will  annexed  shall  be 

nrobate  made  by  a  petition  distinctly  written  in 

^  English    or  in  the  language  in  ordinary 

use  in  proceedings  before  the  Court  in  which  the  appli- 
cation is  made,  with  the  will,  or,  in  the  cases  mentioned 
in  sections  twenty-four,  twenty-five  and  twenty-six,  a 
copy,  draft  or  statement  of  the  contents  thereof  annexed, 
and  stating 

the  time  of  the  testator's  death, 

that  the  writing  annexed  is  his  last  will  and  testament, 
or  as  the  case  may  be, 

that  it  was  duly  executed, 

the  amouht  of  assets  which  are  likely  to  come  to  the 
petitioner's  bands  ; 

and,  where  the  application  is  for  probate,  that  the  peti- 
tioner is  the  executor  named  in  the  will. 

In  addition  to  these  particulars,  the  petition  shall  l^r- 
ther  state. 
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when  the  application  is  to  the  District  Judge,  that  the 
deceased  at  the  time  of  his  death  had  a  fixed  place  of 
abode  or  had  some  property  situate  within  the  jurisdic- 
tion of  the  Judge  ;  and, 

when  the  application  is  to  a  District  Delegate,  that  the 
deceased  at  the  time  of  his  death  had  a  fixed  place  of 
abode  within  the  jurisdiction  of  such  Delegate. 

63.     In  cases  wherein  the  will,  copy  or  draft  is  written 

in    any  language  other  than  English,  or 

translltion^^of    *^^"   ^^^^   ^"  ordinary  use  in  proceedings 

will  to  be  an-    ^^^^^'^  *^®  Court,  there  shall  be  a   transla- 

nexed  to  peti-     ^^^"   thereof  annexed  to  the  petition  by  a 

tion.  translator  of  the   Court,   if  the   language 

be  one  for  which  a  translator  is  appointed  ; 

Verification  of    or,   if  the   will,   copy  or  draft  be  in  any 

translation    by    other  language,  then  by  any  person  compe- 

person      other     tent  to  translate  the  same,  in   which   case 

than        Court    such  translation  shall  be  verified  by  that 

translator.  person  in  the  following  manner  : — 

"  I  (i4.  5. )  do  declare  that  I  read  and  perfectly  under- 
stand the  language  and  character  of  the  original,  and  that 
the  above  is  a  true  and  accurate  translation  thereof." 

Petition  for  64.  Application  for  letters  of  adminis- 
letters  of  admi-  tration  shall  be  made  by  petition  distincdy 
nistration.  written  as  aforesaid,  and  stating 

the  time  and  place  of  the  deceased's  death, 
the  family  or  other  relatives  of  the  deceased,  and  their 
respective  residences, 

the  right  in  which  the  petitioner  claims, 

the  amount  of  assets  which  are  likely  to  come  to  the 
petitioner's  hands.  ' 

Ih  addition  to  these  particulars  the  petition  shall  further 
state, 

when  the  application  is  to  a  District  Judge,  that  the 
deceased  at  the  time  of  his  death  had  a  fixed  place  of 
abode  or  had  some  property  situate  within  the  jurisdic- 
tion of  the  Judge  ;  and 
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when  the  application  is  to  a  District  Delegate,  that  the 
deceased  at  the  time  of  his  death  had  a  fixed  place  of 
abode  within  the  jurisdiction  of  such  Delegate. 

65.     Every  person  applying  to  any    of  the    Courts 
mentioned  in  the  proviso  to  section   fifty- 
t  t        r^*      nine  for  probate  of  a   will  or  letters  of 
Detit^nfoFDro-    administration    of    an     esfate,    intended 
haie  &c.  to  have  effect  throughout   British    India, 

shall  state  in  his  petition,  in  addition  to 
the  matters  respectively  required  by  sections  sixty-two 
and  sixty-four,  that  to  the  best  of  his  belief  no  application 
has  been  made  to  any  other  Court  for  a  probate  of  the 
same  will  or  for  letters  of  administration  of  the  same 
estate,  intended  to  have  such  effect  as  last  aforesaid, 

or,  where  any  such  application  has  been  made,  the 
Court  to  which  it  was  made,  the  person  or  persons  by 
whom  it  was  made,  and  the  proceedings  (if  any)  had 
thereon. 

And  the  Court  to  which  any  application  is  made  under 
the  proviso  to  section  fifty-nine  may,  if  it  think  fit,  reject 
the  same. 

T.  x*-       f  ^'    '^^^  petition  for  probate  or  letters 

b  te       ^'    °^  administration  shall  in    all  cases  be 

mhiistratioa  to    subscribed  by  the  petitioner  and  his  plead- 

be  signed   and    ^^>  "  ^"V*  ''^^^   shall   be   verified   by   the 

verified.  petitioner  in  the  following  manner  or  to 

the  like  effect : — 

"  I  (A.  B.\  the  petitioner  in  the  above  petition,  declare 
that  what  is  stated  therein  is  true  to  the  best  of  my 
information  and  belief." 

67.     Where  the  application  is  for  probate,  or  for  letters 

XT    n    L'      c    0^  administration   with  the  will  annexed, 

Jfn.^t'inl      the   petition  shall  also  be  verified  by  at 

Qeby  one^-    ^^^^^  °"^  °^  ^^^  witnesses  to  the  will  (when 

new  to  will.         procurable),  in  the  manner  or  to  the  effect 

following  : — 


d  by  Google 


55B  PROBATE  AND  ADMINISTRATION.    [SEC?.  67-69. 

"  I  {C.  D.\  one  of  the  witnesses  to  the  last  will  and 
testament  of  the  testator  mentioned  in  the  above  peti- 
tion, declare  that  I  was  present  and  saw  the  said  testator 
affix  his  signature  (or  mark)  thereto  {as  the  case  may  be) 
{or  that  the  said  testator  acknowledged  the  writing  annex- 
ed to  the  above  petition  to  be  his  last  will  and  testament 
in  my  presence), 

68.  If  any  petition  or  declaration  which  is  hereby 
Pim'  \  t  f  required  to  be  verified  contains  any  aver- 
falw^  a^nnent  "^^"^  which  the  person  making  the  verifi- 
tn  petition  or  ^*^^®"  knows  or  believes  to  be  false,  such 
dBckration.  person    shall   be   subject   to    punishment 

according  to  the  provisions  of  the  law  for 
tire  time  being  in  force  for  the  punishment  of  giving  or 
fabricating  false  evidence. 

69.  In  all  cases  it  shall  be  lawful   for  the   District 

^._^  .  ^  ,  ^  Judge  or  District  Delegate,  if  bethinks 

Pifiriet  Juttge    ^^ 

11111,7     examine        ' 

petitioner      in         ^  •      ^t. 

™g^J^^  to  examme  the  petitioner  in  person  upon 

oath,  and  also 

to  require  further  evidence  of  the  due  execution  of  the 
.    f  -4.1,       wil^  or  the   right   of  the  petitioner  to  the 
Mquirefurtner    i^t^g^s  of  administration,  as  the  case  may 
•videnee,  ^^  ^^^ 

to  issue  citations  calling  upon  all  persons  claiming  to 
have  any  interest  in  the  estate  of  the  de- 

andisstiecita-  ceased  to  come  and  seethe  proceedings 
Mo^ceiVgfl^  before  the  grant  of  probate  or  letters  of 
P      ^  »g  /         administration. 

The  citation  shall  be  fixed  up   in  some   conspicuous 

•D  uv    *•       *    part  of  the   Court-house,   and  also   in  the 

citation  °^^^  °/*^^  Collector  of  the  District,  and 

otherwise  published   or   made   known    in 

such  manner  as  the  Judge  or  Delegate  issuing  the  same 

may  direct. 
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70.  Caveats  against  the  grant  of  probate  or  letters 
of  administration  may  be  lodged  with  the 

or  admiDistra-     ^"^    immediately   on    any   caveat    being 
tion  lodged  with  any  District  Delegate,  he  shall 

send  a  copy  thereof  to  the  District  Judge  ; 
and  immediately  on  a  caveat  being  entered  with  the 
District  Judge,  a  copy  thereof  shall  be  given  to  the 
District  Delegate,  if  any,  within  whose  jurisdiction  it  is 
alleged  the  deceased  had  his  fixed  place  of  abode  at  the 
time  of  his  death,  and  to  any  other  Judge  or  District 
Delegate  to  whom  it  may  appear  to  the  District  Judge 
expedient  to  transmit  the  same. 

-,        ,        ,         71.    The  caveat  shall  be  to  the  folio w- 
Form  of  caveat,     j^  effect  :- 

**Let  nothing  be  done  in  the  matter  of  the  estate  of 
A.  B.,  late  of       ,  deceased,  who  died  on  the  day 

of  at  without  notice  to  C.  D.  of  ." 

72.  No  proceeding  shall  be  taken  on  a  petition  for 
probate  or  letters  of  administration  after 

Afterentryof  a  caveat  against  the  grant  thereof  has 
caveat,  no  pro-  jj^en  entered  with  the  Judge  or  District 
ceeding    taken     Delegate   to   whom    the   application    has 

on  PJ™o^  ?.^-     been  made,   or  notice  thereof  has  been 
til  after  notice  r  •*         4.  '^u  ai^       t\  ^ 

to  caveator.  given  of  its  entry  with  some  other  Dele- 

gate, until  after  such  notice  to  the  person 
by  whom  the  same  has  been  entered  as  the  Court  shall 
think  reasonable. 

73.     A  District  Delegate  shall  not  grant 
Dietrict  Dele-    probate  or  letters  of  administration  in  any 
jrate  when  not    ^^^^  -^^  which  there  is  contention  as  to  the 
to  grant  probate       ^^^^^  ^^  -^  ^j^.^^  it.otherwise  appears  to 
tion  *'    him  that  probate  or  letters  of  administra- 

tion ought  not  to  be  granted  in  his  Court. 

Explanation. — By     "  contention  "     is    understood  the 
appearance  of  any  one  in  person,   or   by  his   recognized. 
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agent  or  by  a  pleader  duly  appointed  to  act  on  his  behalf^ 
to  oppose  the  proceeding. 

74.  In  every  case  in  which  there  is  no  contention, 

but  it  appears  to  the  District  Delegate 
Peyer  to  trans-  doubtful  whether  the  probate  or  letters  of 
mit  statement  administration  should  or  should  not  be 
Jndge'in  doubt-  granted,  or  when  any  question  arises  in 
ftti  cases  where  relation  to  the  grant,  or  application  for 
no  contention.       the  grant,   of  any  probate  or   letters   of 

administration,  the  District  Delegate 
may,  if  he  thinks  proper,  transmit  a  statement  of  the 
matter  in  question  to  the  District  Judge,  who  may 
direct  the  District  Delegate  to  proceed  in  the  matter 
of.the  application,  according  to  such  instructions  as  to 
the  Judge  may  seem  necessary,  or  may  forbid  any 
further  proceeding  by  the  District  Delegate  in  relation 
to  the  matter  of  such  application,  leaving  the  party 
applying  for  the  grant  in  question  to  make  application  to 
the  Judge. 

75.  In  every  case  in  which  there  is  contention,  or  the 

District  Dilegate  is  of  opinion  that  the 
Procedure  where  probate  or  letters  of  administration  should 
there  isconten-  ^^  refused  in  his  Court,  the  petition,  with 
tion,  or  District  ^^y  documents  that  may  have  been  filed 
relegate  thjiiks  therewith,  shall  be  returned  to  the  person 
probate  or  letters    u        u       ^.^,  v  ^^-  j       • 

of  adm'nistra-  "y  whom  the  application  was  made,  in 
tion  should  be  order  that  the  same  may  be  presented  to 
refuped  in  his  the  District  Judge  ;  unless  the  District 
Court.  Delegate   thinks  it  necessary,  for  the  pur- 

poses of  justice,  to  impound  the  same, 
•which  he  is  hereby  authorized  to  do  ;  and  in  that 
case  the  same  shall  be  sent  by  him  to  the  District 
Judge. 

76.     Whenever  it  appears  to  the  Judge 
Cirant':of  pro-    or  District  Delegate  that  probate  of  a  will 
hate  to  be  under     should  be  granted,    he   shall   grant    the 
seal  of  Court.        same  under  the  seal  of  his   Court  in  man- 
ner following : — 
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**  I,  ,  Judge  of  the  District  of  , 

f      ,     [or  Delegate  appointed  for  granting  pro- 
cr      t^  ^^^^  °^  letters  of  administration  in  {here 

^  *^  '  tnsef  t  the  limits  af  the  Delegate's  juris- 

diction)] hereby  make  known  that  on  the  day  of 

in  the  year  the  last  will  of 

,  late  of  ,  a  copy  whereof  is 

hereunto  annexed,  was  proved  and  registered  before  me, 
and  that  administration  of  the  property  and  credits  of 
the  said  deceased,  and  in  any  way  concerning  his  will, 
was  granted  to  ,  the  executor  in 

the  said  will  named,*^  he  having  undertaken  to  adminis- 
ter the  same,  and  to  make  a  full  and  true  inventory  of 
the  said  property  and  credits  and  exhibit  the  same 
in  this  Court  within  six  months  from  the  date  of  this 
grant  or  within  such  further  time  as  the  Court  may  from 
time  to  time  appoint,  and  also  to  render  to  this  Court  a 
true  account  of  the  said  property  and  credits  within  one 
year  from  the  same  date  or  within  such  further  time  as 
the  Court  may  from  time  to  time  appoint 

The        day  of  18    ." 

77.    Whenever  it  appears  to  the  District  Judge  or 
District  Delegate  that  letters  of  adminis- 
Grant         or    Oration  to  the  estate  of  a  person  deceased, 
mSraUon  1;    "j'^  or  without  a  copy  of  the  will  annex- 
be  under  seal  of    ^°'  should  be  granted,  he  shall  grant  the 
Qo^rt.  same  under  the  seal  of  his   Court  in  man- 

ner following : — 

"  I,  ,  Judge  of  the  District  of  ,  [or 

f      u     Delegate  appointed  for  granting  probate 
Form  of  such    ^^  letters  of  administration  in  {here  insert 
^^^^  '  the  limits  of  the  Delegate's  jurisdiction)] 

hereby  make  known  that  on  the  day  of 

letters  of  administration  (with  or  without  the  will  annex- 
ed, as  the  case  may  be)  of  the  property  and  credits  of 

,  late  of  ,  deceased,  were  granted  to  , 

the  father   {or  as  the  case  may  be)  of  the  dcceasedt  he 

*  See  Sec.  12  Act  VI  of  1889,  page  782. 
t  See  Sec.  13,  Act  VI  of  1889,  p,  783. 
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having  undertaken  to  administer  the  same,  and  to  make 
a  full  and  true  inventory  of  the  said  property  and  credits 
and  exhibit  the  same  in  this  Court  within  six  months 
from  the  date  of  this  grant,  or  within  such  further  time 
as  the  Court  may  from  time  to  time  appoint,  and  also  to 
render  to  this  Court  a  true  account  of  the  said  property 
and  credits  within  one  year  from  the  same  date,  or  with- 
in such  further  time  as  the  Court  may  from  time  to  time 
appoint 

The        day  of  i8    ." 

78.  Every  person  to  whom  any  grant  of  letters  of 

administration  is  committed,   and,    if  the 
.  AajJii^"*'*-    Judge  so  direct,  any  person  to  whom  pro- 
tion-bona.  ^^^^  j^  granted,  shall  give  a  bond  to   the 

Judge  of  the  District  Court  to  ensure  for  the  benefit  of  the 
Judge  for  the  time  being,  with  one  or  more  surety  or 
sureties,  engaging  for  the  due  collection,  getting  in,  and 
admhiistering  the  estate  of  the  deceased,  which  bond 
shall  be  in  such  form  as  the  Judge  from  time  to  time  by 
any  general  or  special  order  directs. 

79.  The  Court  may,  on  application  made  by  petition 

and  on  being  satisfied  that  the  eng^age- 
Asgipunentof  j^^nt  of  any  such  bond  has  not  been  kept, 
aaministratioB-  ^^^  ^  ^^^^  terms  as  to  security,  or 
providing  that  the  money  received  be  paid 
into  Court,  or  otherwise  as  the  Court  may  think  fit,  assign 
the  same  to  some  proper  person,  who  shall  thereupon  be 
entitled  to  sue  on  the  said  bond  in  his  own  name  as  if 
the  same  had  been  originally  given  to  him  instead  of  to 
the  Judge  of  the  Court,  and  shall  be  entitled  to  recover 
thereon,  as  trustee  for  all  persons  interested,  the  full 
amount  recoverable  in  respect  of  any  breach  thereof 

80.  No  probate  of  a  will  shall  be  grant- 
wlikh^^robat!  ^^  ""^*^  ^^^^^  ^^^  expiration  of  seven  clear 
or  administra-  ^^y^>  ^^^  "®  ^^"^^^  °^  administration 
tion  shall  not  ^^^^^  ^^  granted  until  after  the  expiration 
be  granted.  ^^  fourteen  clear  days,  from  the  day  of  the 

testator  or  intestate's  death. 
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81.  Until  a  public  registry  for  wills  is  established, 

every  District  Judge  and  District  Delegate 
Pillingr  of  ori-  shall  file  and  preserve  among  the  records 
final  wills  of  of  his  Court  all  original  wills  of  which 
which  probate  probate  or  letters  of  administration  with 
JL  n?'  'St  the  will  annexed  may  be  granted  by  him  : 
uiLIdCTant-  ^"^  *^®  L^^^l  Government  shall  make 
^^  regulations    for     the     preservation    and 

inspection  of  the  wills  so  filed  as  aforesaid. 

82.  After  any  grant  of  probate  or  letters  of  adminis- 

tration, no  other  than  the  person  to  whom 
b  to  ^  •^^"  *^^  ^^^^  ^^^"  ^^^^  ^^^"  granted  shall 
tr\tional"  have  power  to  sue  or  prosecute  any  suit, 
sue  &c.  until  ^^  otherwise  act  as  representative  of  the 
same  revoked.       deceased,    throughout    the    province    in 

which  the  same  may  have  been  granted, 
until  such  probate  or  letters  of  administration  shall  have 
been  recalled  or  revoked. 

83.  In  any  case  before  the  District  Judge  in  which 

there  is  contention,  the  proceeding  shall 

. «  -  f  5-?,-  n  i^    take,  as  nearly  as  may  be,  the  form  of  a  suit, 
contentious  i-  '»         '    P.  /-.t.     /-j 

eases.  according  to  the  provisions  of  the  Code 

of  Civil  Procedure,  in  which  the  petitioner 
for  probate  or  letters  of  administration,  as  the  case  may 
be,  shall  be  the  plaintiff,  and  the  person  who  may  have 
appeared  as  aforesaid  to  oppose  the  grant  shall  be  the 
defendant. 

84.  Where  any  probate  is,  or  letters  of  administration 

are,  revoked,  all  payments  bona  fide  made 

Parent    to    ^^   ^^^  executor  or  administrator  under 

mSistrator  be-    ^"^^  probate  or  administration  before  the 

fore  probate  or    revocation  thereof  shall,  notwithstanding 

administration    such    revocation,  be  a  legal  discharge  to 

revoked.  the  person  making  the  same  ; 

and  the  executor  or  administrator  who  shall  have  acted 

_j.  .      -     ,     under  any  such  revoked  probate  or  admi- 

exec^r  or'ad-    "istration  may  retain  and  reimburse  him- 

ministrator  to    ^^^^  ^"^  ^^  ^^^  assets  of  the  deceased  in 

recoup  himself,    respect  of  any  payments  made  by  him 

which  the  person  to    whom  probate  or 

Digitized  by  VjOOQIC 


564  PROBATE  AND  ADMINISTRATION.  [  SECS.  84-89. 

letters  of  administration  shall  be  afterwards  granted 
might  have  lawfully  made. 

85.  Notwithstanding  anything  hereinbefore  contained, 

it  shall,  except  in  cases  to  which  the  Hindu 
J^^^tL^T   'ff    Wills  Act,  1870,  applies,  be  in  the   discre- 

•dmmMbniiaa.  f^^-^^^^  ^^^  reasons  to  be  recorded  by  it  in 
writng,  to  grant  any  application  for  letters  of  administra- 
tion made  under  this  Act. 

86.  Every  order  made  by  a  District  Judge  or  Dis- 

trict Delegate  by  virtue  of  the  powers 
Appeals  from    hereby  conferred  upon  him  shall  be   sub- 
orders of  Du-    jg^^  ^Q  appeal  to  the   High  Court   under 
tnct  Judge.         the  rules  contained  in  the  Code  of  Civil 
Procedure  applicable  to  appeals. 

87.    The  High   Court  shall  have  con- 
Concurrent    current  jurisdiction  with  the  District  Judge 
H^  C*^  *°  ^^^  exercise  of  all  the  powers  hereby 

mgn  uun.         conferred  upon  the  District  Judge. 

CHAPTER  VI. 

Of  the  Powers  of  an  Executor  or 

Administrator. 

In  respect  of  88.  An  executor  or  administrator  has 
causes  of  action  the  same  power  to  sue  in  respect  of  all 
surviving  de-  causes  of  action  that  survive  the  deceased, 
ceased,  and  and  may  exercise  the  same  powers  for  the 
debts  due  at  recovery  of  debts  due  to  him  at  the  time  of 
death.  hjs  death,  as  the  deceased  had  when  living. 

89.    All  demands  whatsoever,  and  all  rights  to  prose- 
cute or  defend  any  suit  or  other  proceed- 
Demands  and    ing,  existing  in  favour  of  or  against  a  pcr- 
rights  of  suit    son  at  the  time  of  his  decease  survive  to 
A^  ^^.^^^^^    and  against  his  executors  or  administra- 
deeeased     sur-    ^^^g^  except  causes  of  action  for  defama- 
ISnst      CM-    *^°"»  assault  as  defined    in  the    Indian 
cutor    or    ad-    J^^^al  Code,  or  other  personal  injuries  not 
itiinistrator.         causing  the  death  of  the  party,  and  except 
also  cases  where,  after  the  death  of  the 
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party,  the  relief  sought  could  not  be  enjoyed,  or  granting 
it  would  be  nugatory. 

Illustration, 

A  collision  takes  place  on  a  railway  in  consequence  of  some 
neglect  or  default  of  the  officials,  and  a  passenger  is  severely  hurt, 
but  not  so  as  to  cause  death.  He  afterwards  dies  without  having 
instituted  any  suit     The  cause  of  action  does  not  survive. 

Power  of  eie-  "90.*  (/)  An  executor  or  administra- 
cutor  or  admi-  tor  has,  subject  to  the  provisions  of  this 
jaistrator  to  section,  power  to  dispose,  as  he  thinks  fit, 
dispose  of  pro-  of  all  or  any  of  the  property  for  the  time 
pepty.  being  vested  in  him  under  section  4. 

"  (2)  The  power  of  an  executor  to  dispose  of  immove- 
able property  so  vested  in  him  is  subject  to  any  restric- 
tion which  may  be  imposed  in  this  behalf  by  the  will 
appointing  him,  unless  probate  has  been  granted  to  him 
and  the  Court  which  granted  the  probate  permits  him 
by  an  order  in  writing,  notwithstanding  the  restriction, 
to  dispose  of  any  immoveable  property  specified  in  the 
order  in  a  manner  permitted  by  the  order. 

"  (j)  An  administrator  may  not,  without  the  previous 
permission  of  the  Court  by  which  the  letters  of  adminis- 
tration were  granted, — 

{a)  mortgage,  charge  or  transfer  by  sale,  gift,  ex- 
change or  otherwise  any  immoveable  property 
for  the  time  being  vested  in  him  under  section  4, 
or 
{b)  lease  any  such  property  for  a  term  exceeding 
five  years. 

"(4)  A  disposal  of  property  by  an  executor  or  adminis- 
trator in  contravention  of  sub-section  {2)  or  sub-section 
(j),  as  the  case  may  be,  is  voidable  at  the  instance  of 
any  other  person  interested  in  the  property. 

**  (5)  Before  any  probate  or  letters  of  administration 
is  or  are  granted  under  this  Act  there  shall  be  endorsed 
thereon  or  annexed  thereto  a  copy  of  sub-sections  (/),  (2) 
and  (^),  or  of  sub-sections  (/),  {3)  and  (^),  as  the  case 
may  be. 

*  See  Sec.  14,  Act  VI  of  1889.     See  also  Sec.  19.  page  787. 
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F^rcluue  by 
executor  or  ad- 
ministrator of 
deceased's  pro- 
perty. 

Bowers  of  se- 
veral executors 
or  administra- 
tors exercisable 
by  one. 


"  (6)  A  probate  or  letters  of  administration  shall  not 
be  rendered  invalid  by  reason  of  the  endorsement  or  an- 
nexure  required  by  the  last  foregoing  sub-section  nqt 
having  been  made  thereon  or  attached  thereto,  nor  shall 
the  absence  of  such  an  endorsement  or  annexure 
authorise  an  executor  or  administrator  to  act  otherwise 
than  in  accordance  with  the  provisions  of  this  section." 

91.  If  an  executor  or  administrator 
purchases,  either  directly  or  indirectly, 
any  part  of  the  property  of  the  decease 
ed,  the  sale  is  voidable  at  the  instance  of 
any  other  person  interested  in  the  pro- 
perty sold. 

92.  When  there  are  several  executors 
or  administrators,  the  powers  of  all  may, 
in  the  absence  of  any  direction  to  the 
contrary  in  the  will  or  grant  of  letters  of 
administration,  be  exercised  by  any  one 
of  them  who  has  proved  the  will  or  taken 

out  administration. 

Illustrations, 

{a).  One  of  several  executors  has  power  to  release  a  debt  due 
to  the  deceased. 

(b).     One  has  power  to  surrender  a  lease. 

{c).  One  has  power  to  sell  the  property  of  the  deceased,  move- 
able or  immoveable. 

id).     One  has  power  to  assent  to  a  legacy. 

\e).  One  has  power  to  endorse  a  promissory  note  payable  to 
the  deceased. 

(/).  The  will  appoints  A,  B,  C,  and  D  to  be  executors,  and 
directs  that  two  of  them  shall  be  a  quorum.  No  act  can  be  done 
by  a  single  executor. 

93.  Upon  the  death  of  one  or  more  of 
several  executors  or  administrators,  ail 
the  powers  of  the  office  become,  in  the 
absence  of  any  direction  to  the  contrary 
in  the  will  or  grant  of  letters  of  adminis- 
tration, vested  in  the  survivors  or  sur- 
vivor. 

94.  The  administrator  of  effects  un- 
administered  has,  with  respect  to  such 
effects,  the  same  powers  as  the  original 
executor  or  administrator. 


Survival  of 
powers  on  death 
of  one  of  sever- 
al executors  or 
administrators. 


.  Powers  of  ad- 
MJnistrator  of 
effects  unad- 
ministered. 
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Powers  of  ad-        95*    An  administrator  during  minority 

minifitratordn-  has  all  the  powers  of  an  ordinary  adminis- 

ring  minority,  trator. 

Poirors  of  9^'  When  probate  or  letters  of  ad- 
married  eiecu-  ministration  shall  have  been  granted  to  a 
trixoradminis-  married  woman,  she  has  all  the  powers 
tratriz.  of  an  ordinary  executor  or  administrator. 


ed'A        fnneral 
oeremoaies. 


CHAPTER  VII. 
Of  the  Duties  of  an  Executor  or 
.  Administrator. 
97.     It  is  the  duty  of  an  executor  to  provide  fundus 
for  the  performance  of  the  necessary  fu;- 
As  to  JMeas-    neral  ceremonies  of  the  deceased  in  a 
manner  suitable  tp  his   condition,  if  he 
has  left  property  sufficient  for  the  purpose. 

"98.*  (/)  An  executor  or  administrator  shall,  within 
_        ,  J     six  months  from  the  grant  of  probate  or 

acSIi^nt    ^  letters  of  administration,   or   within  such 

further  time  as  the  Court  which  granted 
the  probate  or  letters  may  from  time  to  time  appoint, 
exhibit  in  that  Court  an  inventory  containing  a  full  and 
true  estimate  of  all  the  property  in  possession,  and  aU 
the  credits,  and  also  all  the  debts  owing  by  any  person 
to  which  the  executor  or  administrator  is  entitled  in 
that  character,  and  shall  in  like  manner,  within  one  year 
from  the  grant  or  within  such  further  time  as  the  said 
Court  may  from  time  to  time  appoint,  exhibit,  an  account 
of  the  estate,  showing  the  assets  which  have  come  to 
his  hands  and  the  manner  in  which  they  have  been 
applied  or  disposed  of. 

^\2)  The  High  Court  may  from  time  to  time  prescribe 
the  form  in  which  an  inventory  or  account  under  this 
section  is  to  be  exhibited. 

^*(j)  If  an  executor  or  administrator,  on  being  required 
by  the  Court  to  exhibit  an  inventory  or  account  under 
this  section,   intentionally    omits  to  comply    with  the 

*  bee  Sec.  15  Act  VI  of  1889.     Page  784. 
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requisition,  he  shall  be  deemed  to  have  committed  an 
offence  under  section   176  of  the   Indian 

XLVofl860.     Penal  Code. 

"(^)  The  exhibition  of  an  intentionally  faise  inven- 
tory or  account  under  this  section  shall  be  deemed  to 
be  an  offence  under  section  193  of  that  Code." 

99.     In  all  cases  where*  a  grant  has  been  made  of 

probate  or  letters  of  administration  in- 

Inventory  to     tended    to  have    effect    throughout    the 

include  proper-     ^^ole  of  British  India,  the  executor,  or 

J  ^^  '^l  T        ^administrator  shall  include  in^the  inven- 

of^Bntisn  m-    ^^^  ^f  ^jjg  ^^g^^g  ^^  ^j^^  deceased  all  his 

moveable  or  immoveable  property   situate 
in  British  India  : 

And  the  value  of  such  property  situate  in  each  Pro- 
vince shall  be  separately  stated  in  such  inventory,  and 
the  probate  or  letters  of  administration  shall  be  charge- 
able with  a  fee  corresponding  to  the  entire  amount  or 
value  of  the  property  affected  thereby  wheresoever 
situate  within  British  India. 

Aato  proper-        'o^-     The    executor    or  administrator 

'  ty  of,  and  debts    shall  collect,   with   reasonable  diligence, 

owing    to,  de-    the  property  of  the  deceased  and  the  debts 

ceased.  that  were  due  to  him  at  the  time  of  his 

death. 

Expenses  to  10 1*  Funeral  expenses  to  a  reasonable 
be  paid  before  amount,  according  to  the  degree  and 
all  debts.  quality  of  the  deceased,  and  death-bed 

charges,  including  fees  for  medical  attendance,  and 
board  and  lodging  for  one  month  pfevious  to  his  death, 
are  to  be  paid  before  all  debts. 

102.    The  expenses     of     obtaining      probate      or 

Expenses    to  letters  of    administration,   including  the 

be    paid    next  costs  incurred  for  or  in   respect  of    any 

after  such  ex-  judicial  proceedings  that  may  be  neces- 

P^^ises.  sary  for  administering  the  estate,  are  to 
be  paid  next  after  the  funeral  expenses  and  death -bed 
charges. 

*  See.  Sec.  17  Act  VI  1889.     Page  785. 
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103.  Wages  due  for  services  rendered  to  the  deceas- 
ed within  three  months  next  preceding 
his  death  by  any  labourer,  artizan  or  do- 
mestic servant  >re  next  to  be  paid,  and 
then  the  other  debts  of  the  deceased 
according  to  their  respective  priorities 
(if  any). 

104.  Save  as  aforesaid,  no  creditor  is  to  have  a 
right  of  priority  over  another. 

But  the  executor  or  administrator  shall 
pay  all  such  debts  as  he  knows  of,  includ- 
ing his  own,  equally  and  rateably,  as  far 
as  the  assets  of  the  deceased  will  extend. 


Wages  for  cer- 
tain services  to 
be  next  paid, 
and  then  other 
debts. 


Save  as  afore- 
said, all  debts 
to  be  paid  equal 
ly  and  rateably. 


Pebts  to  be 
paid  before  le- 
gacies. 

Execntor  or 
administrator 
not  bonnd  to 
pay  legacies 
without  indem- 
nity. 


105.  Debts  of  every  description  must 
be  paid  before  any  legacy. 

106.  If  the  estate  of  the  deceased  is 
subject  to  any  contingent  liabilities,  an 
executor  or  administrator  is  not  bound  to 
pay  any  legacy  without  a  sufficient  indem- 
nity to  meet  the  liabilities  whenever  they 
may  become  due. 


J07.    If  the  assets,  after  payment  of  debts,  necessary 

Av  *       4.   t    expenses  and  specific  legacies,  are  not 

Abatement  of    sufficient  to  pay  all  the  general  legacies 

generallegacies.    j^  ^^jj^  ^^^  j^^^^^.  ^j^^^  ^^^^  ^^  ^^  ^^^.^ 

nished  in  equal  proportions  ; 

and,  in  the  absence  of  any  direction  to  the  contrary  in 
the  will,  the  executor  has  no  right  to  pay 
one  legatee  in  preference  to  another,  nor  to 
retain  any  money  on  account  of  a  legacy 
to  himself  or  to  any  person  for  whom  he 
is  a  trustee. 


Executor  not 
to  pay  one  le- 
gatee in  prefer- 
ence to  another. 


Kon-abatement 
of  specific  legacy 
when  assets  su- 
fficient to  pay 
deb'^s. 


108.  Where  there  is  a  specific  legacy, 
and  the  assets  are  sufficient  for  the  pay- 
ment of  debts  and  necessary  expenses,  the 
thing  specified  must  be  delivered  to  the 
legatee  without  any  abatement. 
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109.    Where  there  is  a  demonstrative  legacy,  and  the 

R'  ht     d       ^5s^^s  *re  sufficient  for  the   payment  of 

demonstrativir    debts  and  necessary  expenses,  the  legatee 

legacy       when    has  a  preferential  claim  for  payment  of 

tfpaJd?bte^a?d  *^*^  ^^S^^y  ^"*  °^^^^  ^""^  ^^^^  ^^*^^  ^® 
ncMuary  ex-  legacy  is  directed  to  be  paid  until  such 
pesnes.  fund  is  exhausted,  and  if,   after  the  fund 

is  exhausted,  part  of  the  legacy  still  remains  unpaid,  be 
is  entitled  to  rank  for  the  remainder  against  the  general 
assets  as  for  a  legacy  of  the  amount  of  such  unpaid  re- 
mainder. 

no.     If  the  assets  are  not  sufficient  to  answer  the 

debts  and  the  specific  legacies,   an  abate- 

Rateable    ment  shall  be  made  from  the  latter  rate- 

sJeSUs     ^^^y    ^"    proportion  to    their    respective 

*^  *  amounts. 

Ilhcstration, 

A  has  bequeathed  to  B  a  diamond-ring,  valued  at  500  rupees, 
and  to  C  a  horse,  valued  at  1,000  rupees.  It  is  found  necessary  to 
sell  all  the  effects  of  the  testator,  and  his  assets,  after  payment  of 
debts,  are  only  1,000  rupees.  Of  this  sum  rupees  333-5-4  are  to  be 
paid  to  B,  and  rupees  666-10-8  to  C. 

III.     For  the  purpose  of  abatement,   a  legacy  for  life, 

.a  sum  appropriated  by  the  will  to  produce 

Leveies  treat-    ^^  annuity,  and  the  value  of  an  annuity 

for  DurpoM^'of    ^^^^  "^  s""*  ^^^  httn   appropriated  to 

abatement.  produce  it,   shall  be  treated  as  general 

legacies. 

CHAPTER  VIII,. 
Of  the  Executor's  Assent  to  a  Legacy. 

Assent  necea-  '^^-  '^^^  assent  of  the  executor  is 
sary  to  complete  necessary  to  complete  a  legatee's  title  to 
legatw's  title.       l^is  legacy. 

Illustrations* 

[a).  A  by  his  will  bequeaths  to  B  his  Government  paper,  which 
is  in  deposit  with  the  Bank  of  Senegal.  The  Bank  has  no  autho- 
rity to  deliver  the  securities,  nor  B  a  right  to  take  possession  of 
them,  without  the  assent  of  the  executor. 
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(d).  A  by  his  will  has  bequeathed  to  C  his  house  in  Caleutt^  in 
the  tenancy  of  B.  C  is  not  entitled  to  receive  the  rents  without 
the  assent  of  the  executor. 

113.  The  assent  of  the  executor  to  a  specific  bequest 
_«      P  shall  be  sufficient  to  divest  his  interest  as 

ontorVa aaLntfc'  cxecutof  therein,  and  to  transfer  the  sub- 
^licl^WY  jectofthe  bequest  to  the  legatee,  unless 
^  ^  ^*  lY^^  nature  or  the  circumstances  of  the 
property  require  that  it  shall  be  transferred  in  a  parti- 
cular way. 

^  .  -        The  assent  may  be  verbal,   and  it  may 

M8«nt    **  ^®  either  express  or  implied  from  the  con- 

duct  of  the  executor. 

Illustrations, 

{a).  A  horse  is  bequeathed.  The  executor  requests  the  legatee 
to  dispose  of  it,  or  a  third  party  proposes  to  pin-cliase  the  horse 
from  the  executor,  and  he  djrects  him  to  apply  to  the  legatee, 
Assent  to  the  legacy  is  implied. 

[b).  The  interest  of  a  fund  is  directed  by  the  will  to  be  applied 
for  the  maintenance  of  the  legatee  during  his  minority.  The  exe- 
cutor commences  so  to  apply  it.  This  is  an  assent  to  the  whole  of 
the  bequest. 

ic).  A  bequest  is  made  of  a  fund  to  A,  and  after  him  to  B.  The 
executor  pays  the  interest  of  the  fund  to  A.  This  is  an  implied 
assent  to  th«  bequest  to  B. 

(d)  Executors  die  after  paying  all  the  debts  of  the  testator,  but 
before  satisfaction  of  specific  legacies.  Assent  to  the  legacies  may 
be  presumed. 

{e).  A  person  to  whom  a  specific  article  has  been  bequeathed 
takes  possession  of  it  and  retains  it  without  any  objection  on  the 
part  of  the  executor.     His  assent  may  be  presumed. 

114.  The   assent   of  an  executor  to  a  legacy  maybe 

conditional,   and  if  the  condition   be  one 
Conditional     ^,hich  he  has  a  right  to   enforce,   and  it  is 
*^®^  not  performed,  there  is  no  assent. 

Illustrations, 

{a).  A  bequeaths  to  B  his  lands  of  Sultanpur,  which  at  the  date 
of  the  will,  and  at  the  death  of  A,  were  subject  to  a  mortgage  for 
10,000  rupees.  The  executor  assents  to  the  bequest  on  condition 
thftt  B  shall  within  a  limited  lime  pay  the  amount  due  on  the  mort- 
gage at  the  teblators  dearh.  The  amount  is  not  paid.  There  is 
no  assent. 
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(3).  The  executor  assents  to  a  bequest  on  condition  that  the 
legatee  shall  pay  him  a  sum  of  money.  The  payment  is  not  made. 
The  assent  is  nevertheless  valid. 

115.    When  the  executor  is  a  legateee,  his  assent  to 
his  own  legacy  is  necessary  to  complete 
Assent  of  ex-    his  title   to.  it,  in  the   same  way   as  it  is 
ovra^leffacy  required  when  the  bequest   is  to  another 

^  ^*  person  and  his  assent  may  in  like  man- 

ner be  express  or  implied. 

Assent  shall  be  implied  if  in  his  manner  of  administer- 
ring  the  property  he  does  any  act   which 
^impUea    as-    jg  referable  to   his  character  of  legatee 
^  ^  '  and  is  not  referable  to  his  character  of 

executor. 


Illustration, 

An  executor  takes  the  rent  of  a  house  or  the  interest  of  Gtovem- 
ment-securitieies  bequeathed  to  him,  and  applies  it  to  his  own  use. 
This  is  assent. 

Effect  of  eie-  ii6.  The  assent  of  the  executor  to  a 
cutor's  assent,  legacy  gives  effect  to  it  from  the  death 
of  the  testator. 

Illustrations. 

{a).  A  legatee  sells  his  legacy  before  it  is  assented  to  by  the 
executor.  The  executor's  subsequent  assent  operates  fpr  the 
benefit  of  the  purchaser,  and  completes  his  title  to  the  legacy. 

{b).  A  bequeaths  1,000  rupees  to  B  with  interest  from  his  death. 
The  executor  does  not  assent  to  this  legacy  until  the  expiration  of 
a  year  from  A's  death.  B  is  entitled  to  interest  from  the  death 
of  A. 

Executor  ii?-  An  executor  is  not  bound  to  pay 
when  to  deliver  or  deliver  any  legacy  until  the  expiration 
legacies.  of  one  year  from  the  testator's  death. 

Illustration, 

A  by  his  will  directs  his  legacies  to  be  paid  vnthin  six  months 
after  his  death.  The  executor  is  not  bound  to  pay  them  before 
the  expiration  of  a  year. 


d  by  Google 


SCES.  1 18-120.  J. PROBATE  AND  ADMINISTRATION.         573 

CHAPTER  IX. 

Of  the  Payment  and  Apportionment  of 

Annuities. 


118. 


Commence- 
ment of  annuity 
"When  no  time 
fixed  by  will. 


Where  an  annuity  is  given  by  the  will,  and  no 
time  is  fixed  for  its  commencement,  it 
shall  commence  from  the  testator's  death, 
and  the  ftrst  payment  shall  be  made  at 
the  expiration  of  a  year  next  after  that 
event. 


119. 

When  an- 
nuity, to  be 
paid  quarterly 
or  monthly, 
first  falls  due. 


Where  there  is  a  direction  that  the  annuity  shall 
be  paid  quarterly  or  monthly,  the  first 
payment  shall  be  due  at  the  end  of  the 
first  quarter  or  first  month,  as  the  case 
may  oe,  after  the  testator's  death,  and 
shall,  if  the  executor  think  fit,  be  paid 
when  due  :  but  the  executor  shall  not  be 


bound  to  pay  it  till  the  end  of  the  year. 


1 20.  Where  there  is  a  direction  that  the  first  pay- 
ment of  an  annuity  shall  be  made  within 
one  month  or  any  other  division  of  time 
from  the  death  of  the  testator,  or  on  a  day 
certain,  the  successive  payments  are  to 
be  made  on  the  anniversary  of  the  earli- 
est day  on  which  the  will  authorizes  the 
first  payment  to  be  made  ; 


Date  of  succes- 
sive payments 
when  first  pay- 
ment directed  to 
be  made  within 
given  time,  or 
on  day  certain. 


Apportion- 
ment where  an- 
nuitant dies  be- 
tween times  of 
payment. 


and  if  the  annuitant  dies  in  the  interval 
between  the  times  of  payment,  an  appor- 
tioned share  of  the  annuity  shall  be  paid 
to  his  representative. 
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CHAPTER  X. 

Of  the  iNt^STMENT  OF  FUNDS  TO  PROVIDE  FOR 


Legacies. 

121.  Where  a  legacy,  not  being  a  specific  legacy,  is 
given  for  life,  the  sum  bequeathed  shall 
at  the  end  of  the  year  be  invested  in  such 
securities  as  the  High  Court  may,  by  any 
general  rule  to  be  made  from  time  to  time, 
authorize  or  direct,  and  the  proceeds  there- 
of shall  be  paid  to  the  legatee  as  the  same 
shall  accrue  due. 


Inyestment  of 
sum  bequeathed 
where  legacy, 
not  specific, 
given  for  life. 


122.  Where  a  general  legacy  is  given 
to  be  paid  at  a  future  time,  the  executor 
shall  invest  a  sum  sufficient  to  meet  it  in 
securities  of  the  kind  mentioned  in  the 
last  preceding  section. 

The  intermediate  interest  shall  form 
part  of  the  residue  of  the  testator's  estate. 

123.  Where  an  annuity  is  given  and  nQ 
fund  is  charged  with  its  payment  or  appro- 
priated by  the  will  to  answer  it,  a  Govern- 
ment-annuity of  the  specified  amount  shall 
be  purchased,  or 

if  no  such  annuity  can  be  obtained,  then  a  sum  sufiS- 
cient  to  produce  the  annuity  shall  be  invested  for  that 
purpose  in  such  securities  as  the  High  Court  may,  by 
any  general  rule  to  be  made  from  time  to  time,  authorize 
or  direct. 

124.  Where  a  bequest  is  contingent,  the  executor 
in  not  bound  to  invest  the  amount  of  the 
legacy,  but  may  transfer  the  whole  residue 
of  the  estate  to  the  residuary  legatee  (if 
any)  on  his*  givirig  sufficient  security  for 
the  payment  of  the  legacy  if  it  shall  be- 
come due. 


Investment  of 
general  legacy, 
to  be  paid  at 
•future  time. 


Intermediate 
interest. 

Pro  cedure 
when  no  fund 
charged  with, 
or  appropriated 
to,  annuity. 


Transfer  to 
residuary  lega- 
tee of  contin- 
gent bequest. 
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125.  Where  the  testator  has  bequeathed  the  residue 
of  his  estate  to  a  person  for  life  with  a 
direction  that  it  shall  be  invested  in 
certain  specified  securities,  so  much  of 
the  estate  as  is  not  at  the  time  of  his 
death  invested  in  securities  of  the  speci- 
fied kind  shall  be  converted  into  money 
and  invested  in  such  securities. 


Investment 
of  residue  be- 
queathed for 
life,  with  direc- 
tion to  invest  in 
specified  securi- 
ties. 


Time  and  man- 
ner of  conver- 
sion and  invest- 
ment. 


126.     Such  conversion  and   investment 

as  are  contemplated  by  the  last  preceding 

section  shall  be  made  at   such  times  and 

*in  such  manner  as   the   executor  in   his 

discretion  thinks  fit  : 


and,  until  such   conversion   and   investment  shall  be 

completed,  the  person   who  would  be  for 

Interert  paya-    ^j^^  ^^^^  being  entitled   to  the   income  of 

51!* Jw     ^^"    the  fund  when  so   invested   shall  receive 
vestment.  •  *        ^    ^  ^u        ^      r     • 

mterest  at  the  rate  of  six  per  cent,     per 

annum  upon  the  market-value  *  (to  be  computed  as  of 

the  date  of  the  testator's  death)   of  such  part  of  the  fund 

as  shall  not  yet  have  been  so  invested. 

127.  Where,  by  the  terms  of  a  bequest,  the  legatee 
is  entitled  to  the  immediate  payment 
or  possession  of-4feer"money  or  thing  be- 
queathed, but  is  a  minor,  and  there  is 
no  direction  imthe  will  to  pay  it  to  any 
person  on  his  behalf,  the  executor  or  ad- 
ministrator shall  pay  or  deliver  the  same 
into  the  Court  of  the  District  Judge  by 
whom,  or  by  whose  District  Delegate,  the 
probate  was,  or  letters  of  administration 
with  the  will  annexed  were,  granted,  to 
the  account  of  the  legatee,  unless  the  legatee  be  a  ward 
of  the  Court  of  Wards,  and,  if  the  legatee  be  a  ward  of 
the  Court  of  Wards,  the  legacy  shall  be  paid  into  that 
Court  to  his  account  ; 

and  such  payment  into  the  Court  of  the  District 
Judge,  or  into  the  Court  of  Wards,  as  the  case  may  be, 
shall  be  a  sufficient  discharge  for  the  money  so  paid  ; 


Procedure 
wher  eminor 
entitled  to  im- 
mediate pay- 
ment or  posses- 
sion of  bequest. 
and  no  direction 
to  pay  to  person 
on  his  behalf. 
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and  such  money,  when  paid  in,  shall  be  invested  in 
the  purchase  of  Government-securities,  which,  with  the 
interest  thereon,  shall  be  transferred  or  paid  to  the  per- 
son entitled  thereto,  or  otherwise  applied  for  his  benefit, 
as  the  Judge  or  the  Court  of  Wards,  as  the  case  may  be, 
may  direct. 


CHAPTER  XI. 
Of  the  Produce  and  Interest  of  Legacies. 
.         ,  128.    The  legatee    of  a  specific  legacy 

to  produce  f  ^^  entitled  to  the  clear  produce  thereof,  if 
8pecific  legacy.      any,  from  the  testatoi^s  death. 

°    "^  Exception. — A  specific  bequest,    contin- 

gent in  its  terms,  does  not  comprise  the  produce  of  the 
legacy  between  the  death  of  the  testator  and  the  vesting 
of  the  legacy. 

The  clear  produce  of  it  forms  part  of  the  residue  o^ 
the  testator's  estate. 

Illustrations, 

{a).  A  bequeaths  his  flock  of  sheep  to  B.  Between  tlie  death  of  A 
and  delivery  by  his  executor  the  sheep  are  shorn,  or  some  of  the 
ewes  produce  lambs.    The  wool  and  lambs  are  the  property   of  B. 

{b\.  A  bequeaths  his  Government-securities  to  B,  but  postpones 
the  delivery  of  them  till  the  death  of  C.  The  interest  which  falls 
due  between  the  death  of  A  and  the  death  of  C  belongs  to  B,  and 
must,  unless  he  is  a  minor,  be  paid  to  him  as  it  is  received. 

(r).  The  testator  bequeaths  all  his  four  per  cent.  Government 
promissary  notes  to  A  when  he  shall  complete  the  age  of  18.  A,  if 
he  complete  that  age,  is  entitled  to  receive  the  notes,  but  the  in- 
terest which  accrues  in  respect  of  them,  between  the  testator's 
death  and  A's  completing  18,  forms  part  of  the  residue.      ' 

129.     The  legatee  under  a  general   re- 
Residuary  le-    siduary  bequest  is  entitled  to  the   produce 
p^ruce'ofresl-    of  the  residuary  fund  from  the  testator's 
duaryfund.  ^eath. 

Exception, — A  general  residuary  bequest  contingent  in 
its  terms  does  not  comprise  the  income  which  may 
accrue  upon  the  fund  bequeathed  between  the  death,  of 
the  testator  and  the  vesting  of  the  legacy. 

Such  income  goes  as  undisposed  of. 
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Illustrations, 
[a).     The  testator  bequeaths  the  residue  of  his  property  to  A.   a 
minor,  to  be  paid  to  him  when  he  shall  complete  the  age  of  1$, 
The  income  from  the  testator's  death   belongs  to  A. 

{i\  The  testator  bequeaths  the  residue  of  his  property  to  A. 
when  he  shall  complete  the  age  of  18.  A,  if  he  complete  that  age, 
is  entitled  to  receive  the  residue.  The  income  which  has  accrued 
in  respect  of  it  since  the  testator's  death  goes  as  undisposed  of. 

Interest  when  ^o-  Where  no  time  has  been  fixed  for 
no  time  filed  for  the  payment  of  a  general  legacy,  interest 
paymemt  of  ge-  begins  to  run  from  the  expiiation  of  one 
neral  legacy.         year  from  the  testator's  death. 

Exceptions. — (i).  Where  the  legacy  is  bequeathed  m 
satisfaction  of  a  debt,  interest  runs  from  the  death  of  the 
testator. 

(2).  Where  the  testator  was  a  parent  or  a  more  re- 
mote ancestor  of  the  legatee,  or  has  put  himself  in  the 
place  of  a  parent  of  the  legatee,  the  legacy  shall  bear  in- 
terest from  the  death  of  the  testaror. 

(3).  Where  a  sum  is  bequeathed  to  a  minor  with  a 
direction  to  pay  for  his  maintenance  out  of  it,  interest  is 
payable  from  the  death  of  the  testator. 

131.    Where  a  time  has  been  fixed  for 
Interest  when    the  payment  of  a  general  legacy,  interest 
time  fixed.  begins  to  run  from  the  time  so  fixed. 

The  interest  up  to  such  time  forms  part  of  the  residue 
of  the  testator's  estate. 

Exception. — Where  the  testator  was  a  parent  or  a 
more  remote  ancestor  of  the  legatee,  or  has  put  himself 
in  the  place  of  a  parent  of  the  legatee,  and  the  legatee 
is  a  minor,  the  legacy  shall  bear  interest  from  the  death 
of  the  testator,  unless  a  specific  sum  is  given  by  the  will 
for  maintenance,  or  unless  the  will  contains  a  direction 
to  the  contrary. 

Rate  of  inter-  1 32.  The  rate  of  interest  shall  be  six 
est.  per  cent,  per  annum. 

133.  No  interest  is  payable  on  the  arrears  of  an  an- 
No  interest  on  J^^^ty  within  the  first  year  from  the  death 
arrears  of  an-  of  l^^^  testator,  although  a  period  earlier 
nuity  within  than  the  expiration  of  that  year  may  have 
first  year  after  been  fixed  by  the  will  for  making  the 
testator's  death,     first  payment  of  the  annuity, 

37  n        \ 
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Interest  on  '34-  Where  a  sum  of  money  is  direct- 
sum  to  be  in-  ed  to  be  invested  to  produce  an  annuity, 
▼csted  to  pro-  interest  is  payable  on  it  from  the  death 
dace  annuity.  of  the  testator. 


CHAPTER  XII. 
On  the  Refunding  of  Legacies. 
■D  f    A  f  ^^         ^3S'    ^  executor  who  has  paid  a  legacy 
Jy  'IS.id  un'    ""^^r  the  order  of  a  Judge,  is  entitled  to 
ler  Judge's  or-     ^^^^   "P®"   *^^  legatee  to  refund    in   the 
jlgrg^  event  of  the  assets  proving  insufficient  to 

pay  all  the  legacies. 

136.  When  an  executor  has  voluntarily  paid   a   lega- 
No  refund  if    ^V*  ^^  cannot  call  upon   a  legatee  to   re- 
paid voluntari-    ^""^  ^^  ^^^   event  of  the   assets   proving 
ly.  insufficient  to  pay  all  the  legacies. 

1 37.  When  the  time  prescribed  by  the  will  for  the 

performance  of  a  condition  has  elapsed, 
Eefund  wten  ^j^hout  the  condition  having  been  per- 
diw^nDerform-  ^^^1^^,  and  the  executor  has  thereupon, 
ance  of  condi"  without  fraud,  distributed  the  assests;  in 
tionwitLinfur-  such  case,  if  further  time  has,  under  the 
thcr  time  al-  second  clause  of  this  section,  been  allow 
lowed.  ed  for  the  performance  of  the   condition, 

and  the  condition  has  been  performed 
accordingly,  the  legacy  cannot  be  claimed  from  the 
executor,  but  those  to  whom  he  has  paid  it  are  liable 
to  refund  the  amount. 

Where  the  will  requires  an  act  to  be  performed  by  the 
legatee  within  a  specified  time,  either  as  a  condition  to 
be  fulfilled  before  the  legacy  is  enjoyed,  or  as  a  condition 
upon  the  non-fulfilment  of  which  the  subject-matter  of 
the  bequest  is  to  go  over  to  another  person,  or  the  be- 
quest is  to  cease  to  have  effect,  the  act  must  be  performed 
within  the  time  specified,  unless  the  performance  of  it  be 
prevented  by  fraud,  in  which  case  such  further  time  shall 
be  allowed  as  is  requisite  to  make  up  for  the  delay  caused 
by  such  fraud. 
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138.  When  the  executor  has  paid  away  the  assets  in 
Vheneaclilc-    legacies,  and  he  is  afterwards  obliged  to 

gatce    campel-    discharge  a  debt  of  which  he  had  no  pre-  . 
lable  to  refund    vious  notice,  he  is  entitled  to  call  upon 
in  proportion.       each  legatee  to  refund  in  proportion. 

139.  Where  an   executor  or  administrator  has  given 
Distribution  of    such   notices  as  the  High    Court  may,  by 

assets.  any  general  rule  to  be  made    from  time  to 

time,  prescribe,  for  creditors  and  others  to  send  in  to  him 
their  claims  against  the  estate  of  the  deceased,  he  shall, 
at  the  expiration  of  the  time  therein  named  for  sending 
in  claims,  be  at  liberty  to  distribute  the  assets,  or  any 
part  thereof,  in  discharge  of  such  lawful  claims  as  he 
knows  of,  and  shall  not  be  liable  for  the  assets  so  distri- 
buted to  any  person  of  whose  claim  he  has  not  had 
notice  at  the  time  of  such  distribution  ; 

but  nothing  herein  contained  shall  prejudice  the  right 

of  any  creditor    or  claimant  to  follow  the 

Creditor  may    assets,  or  any  part  thereof,  in  the  hands  of 

follow  asse  s.        ^^^   persons   who  may  have  received  the 

same  respectively. 

140.  A  creditor  who  has  not   received  payment  of  his 

debt  may  call  upon  a  legatee   who  has  re- 
Oreditor  may    reived   payment  of  bis   legacy  to  refund, 
eall  upon^^ega-     ^^^^1^^^  the  assets  of  the    testator's  estate 
^^  °  *        were  or  were   not  sufficient  at  the  time  of 

bis  death  to  pay  both  debts  and  legacies,  and  whether 
the  payment  of  the  legacy  by  the  executor  was  voluntary 
or  not. 

141.  If  the  assets  were  sufficient  to    satisfy  all  the 

legacies   at    the    time    of   the    testator's 

t^ltisfledor  ^^^^'  ^   legatee    who  has    not  received 

Compelled  to  re-  Payment  of  his   legacy,  or  who  has  been 

fund  under  sec-  compelled   to   refund   under  the  last  pre- 

tion  140,  cannot  ceding  section,  cannot  oblige    one    who 

oblige  on«  paid  has  received  payment  in    full  to  refund, 

in  full  to  re-  whether  the  legacy  were  paid  to  him   with 

fund.  or  without  suit,   although  the  assets  have 

subsequently  become  deficient  by  the  wasting  of  the 
executor. 
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When  unsa- 
*  tisfiei  legatee 
must  first  pro- 
ce«d  against 
executor,  if  sol- 
vent. 


142.  If  the  assets  were  not  sufficient  to  satisfy  all  the 
legacies  at  the  time  of  the  testator's 
death,  a  legatee  who  has  not  received  pay- 
ment of  hi«  legacy  must,  before  he  caa 
call  on  a  satisfied  legatee  to  refund,  first 
proceed  against  the  executor  if  he  is  sol- 
vent ;  but,  if  the  executor  is  insolvent  or 
ntft  liable  to  pay,   the   unsatisfied  legatee 

can  oblige  each  satisfied  legatee  to  refund  in  proportion. 

143.  The  refunding  of  one  legatee  to  another  shall  not 
Limit  to  re-    exceed  the  sum  by  which  the    satisfied  te- 

funding  of  one    gacy  ought  to  have    been  reduced   if  the 
legatee  to  ao-    estate  had  been  properly  administered. 
other. 

Illustration. 

A  has  bequeathed  240  rupees  to  B,  4S0  rapees  to  C,  and  720 
rupees  to  D.  The  assets  are  only  1,200  rupees,  and  if  properly 
administered  would  give  200  rupees  to  B,  400  to  C,  and  600  rupees 
to  D.  C  and  D  have  been  paid  their  legacies  in  full,  leaving  no- 
thing to  B.  B  can  oblige  C  to  refund  80  rupees,  and  D  to  reiiind 
120  rupees. 


Refunding  to 
be  without  in- 
terest 

Beaidue  after 
usual  payments 
to  be  paid  to  re- 
siduary legatee. 


144.  The  refunding  shall  in  all  cases 
be  without  interest, 

145.  The  surplus  or  residue  of  the  de- 
ceased's property,  after  payment  of  debts 
and  legacies,  shall  be  paid  to  the  residuary 
legatee  when  any  has  been  appointed  by 
the  wilL 


CHAPTER  XIII. 
Of  the  Liability  of  an  Executor  or  Adminis- 
trator FOR  Devastation. 

146.  When  an  executor  or  administra- 
tor misapplies  the  estate  of  the  deceased, 
or  subjects  it  to  loss  or  damage,  he  is 
liable  to  make  good  the  loss  or  damage 
so  occasioned. 

.  Illustrations, 
[a)    The  executor  pays  out  of  the  estate  an  unfounded  claim. 
He  is  liable  to  make  good  the  loss  caused  by  the  paymenu 
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executor  or  ad- 
ministrator for 
devastation. 
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(d)  The  deceased  had  a  valuaWe  lease  renewable  by  notice, 
which  the-  executor  neglects  to.  give  at  the  proper  time..  The 
executor  is  liable  to  make  gpod  the- loss  caused  by  the  neglect. 

{c).  The  deceased  hadi  a  lease- of  less  value  than  the  rent  pay- 
able for  it,  but  terminable  on  notice  at  a  particular  time.  The  exe- 
cutor neglects  to.  give  the  notice.  He  is- liable  to  make- good  the  loss. 
147.  When  an  exjecutor  or  administra- 
tor occasions  aJoss  to  the  estate  by  neg-^ 
lecting  taget  in,  any  part  of  the  property 
oi  the  deceased,  hiC^is  liable  to.  make  gpod 
the  amount. 

Illustrainonsi 

(a)  The* executor  absolutely  releases  a  debt  du«  to.  the  deceased 
from  a  solvent  person,  or  compounds  with  a  debtor  who  is  able  to 
pay  in  full.  The  executor  is.  liable  to  make  good  the  amount  so  lost.. 

{d)  The  executor  neglects  to  sue  for  a  debt  till  the  debtor  is  able 
to  plead  the  Act  for  the  limitation  of  suits,  and  the  debt  is  thereby 
lost  to  the  estatei.  The  executor  is  liable  to  make  good  the  amount 
of  the  debt.. 


For  neglect  to 
get  in  any  part 
pf  property- 


Provisions  ap- 
plred  to  admi- 
nistrator with 
will  annexed. 

Saving-claases 


CHAPTER  XIV. 
Miscellaneous. 

Hf  IJi  Chapters  VI 1 1,  IX,  X  afid  XI I 
of  this  Act  the  provisions  as  to  an  execu-^ 
tor  shall  apply  also  to  aa  administrator 
with  the  will  annexed. 

149.     Kothing  herein  contained,  shall — 
(«)     validate     any     testmentary     disposition     which 
would  otherwise  have  been  invalid  ;; 

(b)  invalidate    any    such    disposition,   which,    would, 
otherwise  have  been  valid  ;. 

(c)  deprive  any  person  of  any  right  of  maintenance 
to  which  he  wouid  otherwise  have  been  entitled  ;;or 

(d)  affect  the  rights,  duties  and  privileges  of  the  Ad- 
ministrator General  of  Bengal,  Madras  or  Bombay. 

Probate  and;  150..  No  proceedings  to  obtain  pro- 
administration  bate  of  a  will,  or  letters  of  administration 
to  the  estate,  of  any  Hindu,  Muhamadan,. 
Budhist  or  person  exempted  under  section 
33c  of  the  Indian-  S'uccessession  Act,  1865V 
shall  be  instituted  in  any  Court  in  Bri^ 
dsh  India  except  under  this  Act. 
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in  case  of  per- 
sons exempted; 
ffom  Succession 
Act.  to  be  gran- 
ted only  under 
this  AcD.. 
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^151.  In  Act  No.  XXVII  of  i860  {An  Actforfacilitaf' 
Reap^al  of  per-  i^g  the  collection  of  debts  on  successions^ 
tions  of  Act  and  for  the  security  of  parties  paying 
XXVII  of  1860.  debts  to  the  representatives  of  deceased 
/#r5(?«5),  sections  15  and  16  and  the  proviso  to  section 
i2i  shall  be  repealed, 

152.  The  grant  of  probate  ©r  letters  or  administration 
under  this  Act  in  respect  of  any  property 
Orant  of  pro-  gj^^jj  ^^  deemed  to  supersede  any  certi- 
?L  r^'su  er."  fi^^^^  previously  granted  in  respect  of  the 
sede  certifl-  ^^"^^  property  under  the  said  Act  No. 
cate  underlet  XXVII  of  i860,  or  Bombay  Regulation 
XXVII  of  1860,  No.  VIII  of  1827  ;  and  when,  at  the  time 
t)r  Bombay  Re-  of  the  grant  of  such  probate  or  letters,  any 
gulation  VIII  suit  or  other  proceeding  instituted  by  the 
•f  1827.  holder   of  such  certificate  regarding  siuh 

property  is  pending,  the  person  to  whom  such  grant  ii 
made  shall,  on  applying  to  the  Court  in  which  such  suit 
or  proceeding  is  pending,  be  entitled  to  take  the  place  of 
such  holder  in  such  suit  or  proceeding  : 

Provided  that,  when  any  certificate  is  superseded  under 
this  section,  all  payments  made  to  the  holder  of  such 
certificate  in  ignorance  of  such  supersession  shall  be 
held  good  against  claims  under  the  probate  or  letters  of 
administratiun. 

.    *I53.     In  the  Court-fees  Act,  1870,  schedule  I,  Nos.  n 

and  12,    in   the   third   column,   after  the 

^.Tf^^L.f  ^vords  "amount  or  value,"  the  following 
Court-iees  Act.        u   n  1      •         .    i  1 

shall  be  mscrted,  namely  : — 

*'  Provided  that,  when  after  a  certificate  has  been 
granted  as  aforesaid  in  respect  of  any  estate,  probate  or 
letters  of  administration  is  or  are  granted  in  respect  of 
the  same  estate,  the  fee  payable  in  respect  of  such  latter 
grant  shall  be  reduced  by  the  amount  of  the  fee  paid  in 
respect  of  the  former  grant." 

Amendment  1 54'  The  following  amendments  shall 
of  Hindu  Wills  be  made  in  the  Hindu  Wills  Act,  1870 
Act.  (namely)  :— 

*Sccs.  15X  ar.d  153  repealed.  See  Act  VII  of  1880,  fusl  schedule. 
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(a)  For  the  portion  of  section  two  commencinjj^  with 
the  words  "sections  one  hundred  and  seventynine"  and 
ending  with  the  words  "administrator  with  the  will  an- 
nexed,"  the  words  "and  section  one  hundred  and  eighty- 
seven"  shall  be  substituted. 

(b)  The  third  clause  of  section  three  and  the  last 
clause  of  section  six  shall  be  repealed. 

(c)  In  section  six,  for  the  words  "one  hundred  and 
three  and  one  hundred  and  eighty-two"  the  words  "and 
one  hundred  and  three"  shall  be  substituted. 

155.  All  grants  of  probate  of  the  will  or  letters  of 

administration  to  the  estate  of  anydeceased 
Yatidation     Hindu,  Muhammadan  or  Budhist,  or  any 

DFobft?  and  P^''s°"  exempted  under  section  332  of  the 
administration  In«*Jan  Succession  Act,  1865,  which,  before 
made  in  British  !*^is  Ac^  comes  into  force  have  been  made 
Burma.  *^  British   Burma,   shall,  whenever  such 

grant  would  have  been  lawful  if  this  Act 
had  been  in  force,  be  deemed  to  have  been  made  in 
accordance  with  law. 

156.  In  the  second  schedule  to  the  Indian  Limitation 

.        ,       ,  .    Act,  1877,  No.  43,  after  the  figures   "32i,'» 

,Xyv  f  iS^  the  following  shall  be  inserted,  namely- 
ACw  AY  01  im.     Uqj.  ^^^^j.  ^jjg  Probate  and  Administration 

Act,  1 88 1,  section  139  or  140. 

*i57-     (^)  When   a  grant  of  probate  or  letters  of  ad- 
ministration is  revoked  or  annulled  under 
Surrender  of    ^j^jg  ^^^^  ^1,^  person   to  whom   the  grant 
reyoked  probate     ^,^5   ^^^^   gj^j^U  forthwith   deliver  up  the 

miStifn         P^^^n   ^'    ^'''''■'    '^   '^   ^^"""^   ^^^'^ 
made  the  grant. 

(j)  If  such  person  wilfully  and  without  sufficient 
cause  omits  so  to  deliver  up  the  probate  or  letters,  he 
shall  be  punished  with  fine  which  may  extend  to  one 
thousand  rupees,  or  with  imprisonment  which  may  extend 
?o  three  months,  or  with  both." 


*  See  Act  VI  of  1889. 
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THE  SUCCESSION  CERTIFICATE  ACT. 

NO.  VH  OP  1889. 
An  Act  to  facilitate  the  collection  of  debts  on  successions 
and  afford  protection   to  parties  paying  debts  to  the 
representatives  of  deceased  persons. 

Whereas  it  is  expedient  to  facilitate  the  collection  of  debts  on 
successions  and  afford  protection  to  parties  paying  debts  to  the 
representatives  of  deceased  persons;  It  is  hereby  enacted  as 
follows : — 

Title,      com- 
mencement,       I.     ( /)    This  Act  may  be  called  the  Saccession 
extent  and  ap^    Certificate  Act»  1889. 
plication. 

(2)    It  shall  come  into  force  on  the  first  day  of  May,,  1889  ;afld 

(j)  It  extends  to  the  whole  of  British  India  (inclusive  of  Upper 
Burma  except  the  Shan  States) ; 

{4)  But  a  certificate  shall  not  be  granted  thereunder  with  res- 
pect to  any  debt  or  security  to  which  a  right  can  be  established  by 
probate  or  letters  of  administration  under  the  Indian  Succession 
Act,  1865,  or  hy  probate  of  a  will  to  which  the  Hindu  Wills  Act, 
1870,  applies^  or  oy  letters  of  administration  with  a  copy  of  such  \ 
will  annexed. 

2.     (/)    The  enactments  specified  in  the  first  schedule  are  re- 
p^      ,  pealed    to    the    extent    mentioned    in  the  third 

iiopeai.  column  thereof. 

(2)  But  nothing  in  this  Act  shall  affect  any  certificate  granted 
before  the  commencement  of  this  Act  under  Act  XXVII  of  i860  or 
any  enactment  repealed  by  that  Act. 

(j)  Any  enactment  except  this  Act  and  section  152  of  the  Pro- 
bate and  Administration  Act^  1881,  or  any  document,  referring  to 
any  enactment  repealed  by  this  Act  shall,  so  far  as  may  be^  be 
construed  to  refer  to  this  Act  or  to  the  corresponding  portioa 
thereof. 

■nafinifi/^no  S*     ^"   *^^^  ^^^>   uulcss  tlijcre  is  Something  TC- 

i^enmwons.       pugnant  in  the  subject  or  context.— 

(/)  '•  District  Court",,  subject  to  the  other  provisions  of  this  Act 
and  to  the  provisions  of  proviso  {b)  to  section  2^  of  the  Punjalx 
Courts  Act,  1884,  and  of  any  other  like  enactment  for  the  time  being 
in  force,  means  a  Court  pf esided  over  by  a  District  Judge :  and 

is)  "  security  "  means— 

{a)  any  promissory  note,  debenture*  stock  or  other  security  of 
the  Government  of  India  ; 

\h)  any  bond,   debenture  or  annuity  charged  by  the  Imperial 
Parliament  on  the  revenues  of  India ; 

(c)  any  stock!»or  debenture  of,  or  share  in,   a  company  or  other 
incorporated  institution  ; 

{d)  any   debenture  or  other  security  for  money  issued  by,  or  on 
bshalf  of,  a  local  authority  ; 
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(e)  any  other  security  which   the  Governor-General  ii>  Council 
may,    by   notification  in  the  Gazette  of  India,  declaee  to  be 
a  security  for  the  purposes  of  this  Act. 
Proof  of  representative  title 
a  condition  precedent  to  reco- 
very through    the  Courts  of         4-    (^)  N©- Court  shall— 
dctbts  from  debtors  of  deceased 
persiMis. 

{a)  pass  a  decree  against  a  debtor  of  a  deceased  person  for  pay 
ment   of  his  debt  lo  a  person  claiming  to  be  entitled  to  ihC' 
effects  of  the  deceased  person  or  to  any  pan  tliereof,.  or 
(^)  proceed,  upon  an  application  of  a  person  cliaimirg  to  be  so* 
entitled,  to  execute  against  such  -i  debtor  a  decree  or  ordei 
for  the  payment  of  his  debt, 
except  on  the  production,  by  the  person  so  claiming,  of^- 

(i)  a  probate  or  letters  of  administration  evidencing  the  grant 

to  him  of  administration  to  the  estate  of  the  deceased,  ot 

^(U)  a  certificate  granted  under  section  56  or  section  37  of  the 

Administrator  General's  Act,    1874,   and  having  the  dtbt 

mentioned  therein,  or 

(itii)  a  certificate  granted  under  this  Act  and  having  the  debt 

specified  therein,  or 
(iy)  a  certificate  granted  under  Act  XXVII  of  i860  or  an  enact-- 

ment  repealed  by  that  Act,  or 
(v).  a  certificate  granted  under  the  Regulation  of  the  Bombay 
Code  No.  VIII  of  1827   and,   if  granted  after  the  com- 
mencement of  this  Act,  having  the  debt  specified  therein. 
(^),    The  word   "debt"   in  sub-section   (/)  includes  any  debt 
except  rent,  revenue  or  profits  payable  in  respect  of  ^land  used  for 
agricultural  purposes. 

5.     The  District  Court  within  the  jurisdiction  of  which  the  de- 
n«««f  v«-.ri««    ceased  ordinarily  resided  at  the  time  of  his  death,, 
toun  navmg    or  if  at  that  time  he  had  no  fixed  place  of  resi- 
junsttiction    to    ^^^^^  ^^^^  within   the  jurisdiction  of  which  any. 
grant     certiil-    p^rt  of  j^e  property  of  the  deceased  may  be  found » 
<^te.  n^ay  grant  a  certificate  under  this  Act. 

f>.     (i)  Application  for  such  a  certificate  must  be  made  to  the 
District  Court  by  a  petition  signed  and  verified 
Apid:cation    by  or  on  behalf  of  the  applicant  in  the  manner 
for  certificate.       prescribed  by  the  Code  of  Civil  Procedure  for  the 
signing  and  verification  of  a  plaint  by  or  on   behalf  of  a  plaintiff, 
and  setting  forth  the  following  particulars,  namely  :— 
{a)  the  time  of  the  death  of  the  deceased  ; 

(d)  the  ordinary  residence  of  the  deceased  at  the  time  of  his 
death  and,  if  such  residence  was  not  within  the  local  limits 
of  the  jurisdiction  of  the  Court  to  which  the  application  is 
made,  then  the  property  of  the  deceased  within  those 
limits ; 
[c)  the  family  or  other  near  relatives  of  the  deceased  and  their 
respective  residences  ; 
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{d)  the  right  in  which  the  petitioner  claims  ; 

(e)  the  absence  of  any  impediment  under  section  i,  suW-section. 
{4),  or  under  any  other  provision  of  this  Act  or  any  other 
enactment,  to  the  grant  of  the  certificate  or  to  the  validity 
thereof  if  it  were  granted  ;  and 

(/)  the  debts  and  securities  in  respect  of  which  tlie  certificate  is 
appUed  for. 

{2)  If  the  petition  contains  any  averment  which  the  person 
verifying  it  knows  or  believes  to  be  false,  or  does  not  believe  to  be 
true,  that  person  shall  be  subject  to  punishment  according  to  the 
l^rovisions  of  the  law  for  the  time  being  in  force  for  the  punishment 
©f  giving  or  fabricating  false  evidence. 

7.  (/)  If  the  District  Court  is  satisfied  that  there  is  ground  for 

,  entertaining  the  application,  if  shall  fi-v  a  day  for 

AnnUcltmn    °^    ^^'^  hearing  thereof  and  cause  notice  of  the  appli- 
»I.pu  asion.  cation  and  of  the  ^ay  fixed  for  the  hearing — 

{a)  to  be  served  on  any  person  to  whom,  in  the  opinion  of  the 
Court,  special  notice  of  the  apphcation  should  be  given,  arid 

{6)  to  be  posted  on  some  conspicuous  part  of  the  court-house- 
and,  puWisU'ed  in  such  other  manner,  if  any,  as  the  Court, 
subject  to  s^ny  rulei^  made  by  the  Kigh  Court  in  this  be- 
half, thinks  fit, 

and  upon  the  day  fixed,  or  as  soon  thereafter  as  may  be  practi- 
cable, shall  proceed  to  decide  in  a  summary  manner  the  Tight  t# 
the  certificate. 

{2)  When  the  Court  decides  the  right  thereto  to  belong  to  the 
applicant,  it  shall  make  an  order  for  the  grant  of  the  certificate  to 
him. 

(j)  If  the  Court  cannot  decide  the  right  to  the  certificate  with- 
out determining  questions  of  law  or  fact  which  seem  to  it  to  be  too 
intricate  and  climcult  for  determination  in  a  summary  proceeding, 
it  may  nevertheless  grant  a  certificate  to  the  applicant  if  he  appears 
to  be  the  person  having  prima  facie  the  best  title  thereto, 

(^)  When  there  are  more  applicants  than  one  for  a  certificate 
and  it  appears  to  the  Court  that  more  than  one  of  such  applicants 
are  interested  in  the  estate  of  the  deceased,  the  Court  may,  ia 
deciding  to  whom  the  certificate  is  to  be  granted,  have  regard  to 
tlie  extent  of  interest,  and  the  fitness  in  other  respects,  of  the 
appUcants. 

8.  When  the  District  Court  grants  a  certificate,  it  shall   therein 
p     .     .  -    specify  the  debts  and  securities  set  forth  in  the 

f -fi  i  ° '  application  for  the  certificate  and  may  thereby 
certincaw.  empower  the  person  to  whom  the  certificate  is 

granted — 

{a)  to  receive  interest  or  dividends  on,  or 
\b)  to  negotiate  or  transfer,  or 

(<:)  both  to  receive  interest  or  dividends  on,  and  to   negotiate   Of 
transfer, 
t)ic  sec;iritii.-.s  or  any  of  them. 

Digitized  by  VjOOQIC 


SECS.  9-13.  ]  SUCCESSION  CERTIFICATE  ACT.  $8/ 

9.  (/)  The  District  Court  shall  in  any  case  in  which  it  proposes 
Requisition  of    ^^  proceed  under  section  7,  sub-section  (j)  or  sub- 

•ecurity  from  s*^^^*^'^  i'^)'  ^"^  ™*y  '"  ^^Y  o*^^""  case,  require, 
ffrantee  of  cer-  **  ^  condition  precedent  to  the  granting  of  a  cer- 
|. «     .  '    tificate,  that  the  per5on  to  whom  it  proposes  to 

iincaw.  jjjj^j.^  ^j^  gmnt  shall  give  to  the  Judge  of  the 

Court,  to  enure  for  the  benefit  of  the  Judge  for  the  time  being,  a 
bond  with  one  or  more  surety  or  sureties,  or  other  sufficient  secu- 
rity, for  rendering  aia  account  of  debts  and  securities  received  by 
hiixi  and  for  indemnity  of  persons  who  may  be  entitled  to  the  whole 
or  any  part  of  those  debts  and  securities. 

(2)  The  Court  may,  on  application  made  by  petition  and  on 
cause  shown  to  its  satisfaction,  and  upon  sucli  terms  as  to  security, 
or  providing  that  the  money  received  be  paid  into  Court,  or  other- 
wise as  the  Court  tliinks  lit,  assign  the  Ixind  or  other  security  to 
some  proper  person,  and  that  person  shall  thereupon  be  entitled 
to  sue  thereon  in  his  own  iiame  as  if  it  had  l^cen  originally  given 
to  him  instead  of  to  the  Judge  of  the  Court,  and  to  recover,  as 
trustee  for  all  i^ersons  interested,  such  amount  as  may  be  recover- 
able thereunder. 

10.  f/)  A   District  Court  may  from  time  to  time,  on  fhe  appli- 
1?  fPTiRinw    ftf    <^^^^°"  °f  ^^®  holder  of  a   certificate  under  tliis 

rfi    r  ^^^'  ®*^^"^  ^^^  certificate  to  any  debt  or  security 

eertincate.  ^^^  originally  specified   therein,   and  every  such 

extension  shall  have  the  same  effect  as  if  the  debt  or  security  to 
which  the  certificate  is  extended  had  b«en  originally  specified 
therein. 

{2)  Upon  the  extension  of  a  certificate,  powers  with  respect  to 
the  receiving  of  intereit  or  dividends  on,  or  the  negotiation  or 
transfer  of,  any  security  to  which  the  certificate  has  been  extended 
4nay  be  conferred,  and  a  bond  or  further  bond  or  other  security  for 
t}>e  purposes  mentioned  in  the  last  foregoing  section  may  be  re- 
quired, in  the  same  manner  a^  upon  the  original  grant  of  a  cer- 
tificate. 

Forms  of  cer-        '^'     Certificates  shall  be  granted  and  exten- 
tificate  and  ei-    ^^°"*  ^^  certificates  shall  be  made,  as  nearly  as 
4.«;»j»>j    «    4.fi'    circumstances  admit,  in  the  forms  set  forth  in  the 
tended    certifi-    second  schedule, 
cate. 

12.     Where  a  District  Court  has  not  conferred  on  the  holder  of 

Amendment    ^  certificate  any  power  with  respect  to  a  security 

of  certificate  in    ^P^^*^^^  ^^  ^^  certificate,  or  has  only  empowered 

resnect  of  now-    ^'"^   '°  receive  interest  or   dividends   on,   or   to 

8[  to  pow-  negotiate  or  transfer,  the  security,  the  Court  may, 
ers  as  to  secu-  ^^^  application  made  by  petition  and  on  cause 
'"^®^'  shown   to  its  satisfaction,  amend  the  certificate  by 

conferring  any  of  the  powers  mentioned  in  section  8,  or  by  substi- 
tuting any  one  for  any  other  of  those  powers. 

1    e.^A    ortf        ^3-     (-'')  For  articles  II  and  12  ©f  the  first  sche- 

fi   .VTi  iQ-n      cluletothe   Court-fees   Act,    1870,    the   following 

«  AC.  V  U,  lb/a     ^,j^,j  ^^  c^^ttb-.tiiulcd,  namely  :—  r^ ^ ^t^ 
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Number.       \ 


Proper  fee. 


"II.  Pro- 
bate of  a  will 
or  letters  of 
administra- 
tion with  or 
without  will 
annexed. 


*'i«.  Certifi- 
cate «nder  the 
Succession 
C:e  r  t  i  fi  c  a  t  e 
AcIk  1889. 


'•12A.  Cer- 
tificate under 
the  R  e  g  u  1  a- 
tion  of  the 
Bombay  Code 
No.  VIII  of 
1827. 


If  the  amount 
or  value  of 
the  pro|)erty 
in  respect  of 
which  the 
grant  of  pro- 
bate or  letters 
is  made  ex- 
ceeds  one 
thousan  d 
rupees.. 


In  an^  oase. 


Two  per  centum  on  such  amount  or 
value  :  provided  that  when,  alter  the 
grant  of  a  certificate  under  the 
Succession  Certificate  Act.  1889,  or 
any  enactment  repealed  by  that  Act, 
or  under  the  Regulation  o'f  the  Bom- 
bay Code  No.  VIII  of  1827,  in  res- 
pect of  any  property  included  in  an 
estate,  a  grant  of  probate  or  letters 
of  adniinetration  is  made  in  lespect 
of  the  same- estate,  the  fee  payable  in 
respect  of  the  latter  grant '^faall  be 
reduced  by  the  amount  of  the  fee 
paid  in  respect  of  the  former  grant 
Two  per  centum  on  the  amount  or 
value  of  any  debt  or  security  speci- 
fied in  the  ceotificate  under  section  8 
of  the  Act,  and  three  per  cenlmn  on 
the  amount  or  value  of  any  debt 
or  security  to  which  the  certificate  is 
extended  under  section  10  of  the  Act. 
Note.  — ( i )  The-  amount  oi  a  debt  is 
its  amount,  including  interest,  on  the 
day  on  which  the  inclusion  of  the  del  t 
in  the  certificate  is  applied  for,  so  far 
as  such  amount  can  be  ascertained. 
(2)  Whether  or  not  any  power  with 
respect  ta  a  security  specified  in  a 
certificate  has  been  conferred  under 
the  Act,  and,  where  such  a  power 
has  been  so  conferred,  whether  the 
power  is  for  the  receiving  of  interest 
or  dividends  on,  or  for  the  negotia-' 
tion  or  transfer  of,  the  security,  or 
for  both  purposes,  the  value  of  the 
security  is  its  market- value  on  the  day 
on  which  the  inclusion  of  the  security 
in  the  certificate  is  applied  for,  so  far 
as  such  value  cant  be  ascertained. 
(/)  As  regards  debts  and  s«curities, 
the  same  fee  as  would  be  payable  in 
respect  of  a  certificate  under  the 
Succession  Certificate  Act,  1889,  or 
in  respect  of  an  extension  of  such  a 
certificate,  as  the  case  may  be,  and 
(2)  as  regairis  other  property  in  res- 
pect of  which-  the  certificate  is  grant- 
ed, two  per  centum  on  so  much  of 
the  amount  or  \'alue  of  such  property' 
as  exceeds  one  thmsand  rupees." 
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{2)  In  the  Court-fees  Act,  1870.  section  19,  clause  viii,  for  the 
^ords  and  figures  "and  certificate  mentioned  in  the  First  Schedule 
to  this  Act  annexed,  No.  12,"  the  words  and  figures  "and,  save  as 
regards  debts  securities,  a  certificate  under  Bombay  Regulation 
VIII  of  1827"  shall  be  substituted. 

14.     (/)  Every  application  for  a  certificate  or  for  the  extension 

^  ,       .      .      of  a  oertificate  must  be  accompanied  by  a  deposit 

A.«(ie  ot  coi-    Qf  ^  g^jjj  gq^^j  jQ  ll^g  fgg  payable  under  the  first 

Icctiag     court-    schedule  to  the  Court-fees  Act,   1870,    in    res- 

fees  en  certifl*    p^^t  of  the  certificate  or  extension  applied  for. 

«att8.  *  ^^ 

{2)  If  the  application  is  allowed,  the  sum  deposited  by  the 
applicant  shall  be  expended,  under  the  direction  of  the  Court,  in 
the  purchase  of  the  stamp  to  be  used  for  denoting  the  fee  payable 
as  aforesaid. 

ij)    Any  sum  received  under  sub-section  (/)  and  not  expended  un- 
der sub-sectioui  (2)  shall  be  refunded  to  the  person  who  deposited  it. 
15.    A   certificate  under  this  Act   shall   have 
Local    extemt    efl^ct  throughout  the  whole  of  British  India. 
of«3rtificate. 

«6.     Subject  to  the  provisions  of  this  Act,  the  certificate  of  the 
.^         «  District  Court  shall,  with  respect  to  the  debts  and 

iniect  01  cer-  securities  specified  therein,  be  conclusive  as 
tififiate.  against  the  persons  owing  such  debts  or  liable  on 

such  securities,  and  shall,  notwithstanding  any  contravention  of 
section  i,  sub-section  (4),  or  other  defect,  afford  full  indemnity  to 
all  such  persons  as  regards  all  payments  made,  or  dealings  had,  in 
good  faith  in  respect  of  such  debts  or  securities  to  or  with  the 
.person  to  whom  the  certificate  was  granted. 

17.     Where  a  certificate  in  the  form,  as  nearly  as  circumstances 
Effect  of  oer-    admit,  of  the  second  schedule  has  been  granted 
tificate  grantei    ^°    ^  resident     within  a   Foreign  State   by  the 
extended  by    ^"^i^h  representative  accredited  to  the  State,  or 
British    renre-    '^^^^^  ^  certificate  so  granted  has  been  extended 
f  ..        ^.  "    in  such  form   by  such  representative,  the  certifi- 
BemtatiYe      in    cate  shall,  when  stamped  in  accordance  with  the 
Foreign  State.      provisions  of  the  Court-fees  Act,  1870,  with  res- 
pect to  certificates  under  this  Act,  have  the  same  effect  in   British 
India  as  a  certificate  granted  or  extended  under  this  Act. 
^  . .        -        18.     A  certificate   granted  under  this  Act  may 

invocation  01  ^  revoked  for  any  of  the  following  causes,  name- 
certificate.  jy ._  ^ 

{a)  that  the  proceedings  to  obtain  the  certificate  were  defective 

in  substance ; 
(*)  that  the  certificate  was  obtained  fraudulently  by  the  making 

of  a  false  suggesstion,   or  by  the  concealment  from  the 

Court  of  something  material  to  the  case  ; 
{c)  that  the  certifiate  was  obtained  by  means  of  an  untrue  allega* 

tion  of  a  fact  essential  in  point  of  law  to  justify  the  grant 

thereof,  though  such  allegation  was  made  in  ignorance  or 

inadvertently ; 
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{d)  that  the  certificate  has  become  useless  and  inoper2ti\-e 
through  circumstances ; 

(e)  that  the  decree  or  order  made  by  a  competent  Court  in  a 
suit  or  other  proceeding  with  respect  to  effects  comprising 
debts  or  securities  specified  in  the  certificate  renders  it  pro- 
per that  the  certificate  should  be  revoked, 

19.  (i)  Subject  to  the  other  provisions  of  this  Act,   au  appeal 
.         I  shall  lie  to  the  High  Court  from  an  order  of  a 

ppea  .  District  Court  granting,   refusing  or  revoking  a 

certificate  under  this  Act,  and  the  High  Court  may,  if  it  thinks  fit, 
by  its  order  on  the  appeal,  declare  the  person  to  whom  the  certifi' 
cate  should  be  granted  and  direct  th«  District  Court,  en  application 
being  made  therefor,  to  grant  it  accordingly^  in  supersession  of  the 
certificate,  if  any,  already  granted. 

{2)  An  appeal  under  sub-section  (/)  must  be  preferred  within 
the  time  allowed  for  an  appeal  under  the  Code  of  Civil  Procedure. 

(j)  Subject  to  the  provisions  of  sub-section  (/)  and  of  Chapters 
XLVI  and  XLVII  of  the  Code  of  Civil  Procedure  as  applied  by 
section  647  of  that  Code,  an  order  of  a  District  Court  under  this 
Act  shall  be  final. 

20.  Save  as  provided  by  this  Act.  a  certifiate  granted  therc- 
Eflfect  on  cer-    ^"d®""  ^^  respect  of  any  of  the  effects  of  a  deceas- 

tificate  of  nre-    ®^  person   shall  be  invalid  if  there  has  been  a 
.  nprHfi'    previous  grant  of  such  a  certificate  or  of  probate 

V  1  0  u  8  ceruin-    ^^  letters  of  administration  in  respect  of  the  estate 
cate,  pro  Date  or    ^^  ^j^^  deceased  person  and  if  such  previous  grant 
letters    oj   ad-    is  in  force. 
miniBtration. 

Effect  on  cer-  *'•  (^)  -^  grant  of  probata  or  letters  of  admin- 
+ifl^of«  nf  ciik  istration  under  the  Probate  and  Administration 
tmcate  01  suo-  ^^^^  ^^^^  ^^  respect  of  an  estate  shall  be  deemed 
sequentprooaie  ^^  supersede  any  certificate  previously  granted 
or  letters  ot  aa-  under  this  Act  in  respect  of  any  debts  or  securities 
ministration.        included  in  the  estate. 

{2)  When  at  the  time  of  the  grant  of  the  probate  or  letters  any 
suit  or  other  proceeding  instituted  by  the  holder  of  the  certificate 
regarding  any  such  debt  or  security  is  pending,  the  person  to  whom 
th«  grant  is  made  shall,  on  applying  to  the  Court  in  which  the  suit 
er  proceeding  is  pending,  be  entitled  to  take  the  place  of  thehold«r 
of  the  certificate  in  the  suit  or  proceeding. 
22.  Where  a  certificate  under  this  Act  has  been  superseded  or 
Validation  of  ^^  i^^valid  by  reason  of  the  certificate  having  been 
certain  n  a  v  revoked  under  section  18,  or  by  reason  of  the 
Ji-nfo  «,o^r-J  grant  of  a  certificate  to  a  person  named  in  an 
^  ^  f^flf  I  appellate  order  under  section  19.  or  by  reason  of 
gooi  raitn  to  ^  certificate  having  been  previously  granted,  or 
noidor  ot  m-  by  reason  of  a  grant  of  probate  or  letters  of  ad- 
valid  certifi-  ministration,  or  for  any  other  cause,  all  payments 
***®'  made,  or  dealings  had,  as  regards  debts  and  secu- 

rities specified  in  the  superseded  or  invalid  certificate,  to  or  with 
the  holder  of  that  certificate  in  ignorance  of  its  supersession  or 
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invalidity,  shall  be  held  good  against  claims  under  any  other  cer^ 
tificata  or  under  the  probate  or  letters  of  administration. 

23.     (i)  Where  a  certificate  has  been  granted  under  this  Act  or 
p    -,-,..■       p    Act  XXVH  of  i86o,   or  a  grant  of  probate  or 
rroniDinon  01    letters  of  administration  has  been  made,  a  curator 
exercise  ot  c«r-    appointed  under  Act  XIX  of  1841  shall  not  excr- 
tam  powers  by    ^ise  any  authority  lawfully  belonging  to  the  holder 
curators.  of  the  certificate  or  to  the  executor  or  adminis- 

trator : 

(2)  But  persons  who  have  paid  debts  or  rents  to  a  curator 
authorised  by  a  Court  to  receive  them  shaH  be  indemnified,  and  the 
CMrator  shall  be  responsible  for  the  payment  thereof  to  the  person 
who  has  obtained  the  certificate,  probate  or  letters  of  administra- 
tion, as  the  ease  may  be. 
2\.  Any  probate  or  letters  of  administration  granted  before  the 
^^    .     -  first  day  of  April,  1881,  by  any  Supreme  or  High 

jsnecc  01  cer-    (Jq^^j  of  Judicature,  or  by  the  Court  of  a  Record- 
A^   prooaxes    er  in  Burma,  in  any  case  in  which  the  deceased 
and  letters.  person  was  not  a  British  subject  within  the  mean- 

ing of  that  expression  as  used  in  the  charters  of  the  Supreme 
Courts  of  Judicature,  and  in  which  any  assets  belonging  to  him 
were  at  the  time  of  his  death  within  the  local  limits  of  the  juiisdic- 
tion  ©f  the  Court  shall,  for  the  purpose  of  the  recovery  of  debts, 
the  protection  of  persons  paying  debts,  and  the  negotiation  or 
transfer  of  securities  included  in  the  estate  of  the  deceased,  h^ 
deemed  to  have  and  to  have  had  the  effect  which  a  grant  of  probate 
•r  letters  of  administration  has  under  the  Indian  Succession  Act, 
1865: 

Provided  that  nothing  in  this  section  shall  be  construed  to  vali- 
date any  disposal  of  property  by  an  executor  or  administrator 
which  has  before  the  commencement  of  this  Act  been  declared  by 
any  competent  Court  to  be  invalid. 

25.  No  decision  under  this  Act  upon  any  question  of  right 
Effect  of  deci-  ^^^^^^  ^"X  parties  shall  be  held  to  bar  the  trial 
aiftna  under  thia  ^^  ^^^  same  question  in  any  suit  or  in  any  other 
sions  unaer  ima  proceeding  between  the  same  parties,  and  nothing 
ACC,  ana  11a-  ^^  ^^^^  ^^^  ^^^^^  ^  construed  to  affect  the  liability 
Dility  or  •^^ider  Qf  ^^y  person  who  may  receive  the  whole  or  any 
0 1  certificate  part  of  any  debt  or  security,  or  any  interest  or 
thereunder.  dividend  on  any  security,  to  account  therefor  to 

the  person  lawfully  entitled  thereto. 

Investiture  of 
inferior  Courts  26.  (i)  The  Local  Government  may,  by  noti- 
with  jurisdic-  fication  in  the  official  Gazette,  invest  any  Court 
tion  of  District  inferior  in  grade  to  a  District  Court  with  the  funo 
Court  for  pur-  ^^^^^  ^^  ^  District  Court  under  this  Act,  and  may 
poses  of   this    cancel  or  vary  any  such  notification. 

Act. 

(2)  Any  inferior  Court  so  invested  shall,  within  the  local  limits 
•f  its  jurisdiction,  have  concurrent  jurisdiction  with  the  District 
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Court  in  the  eitercise  of  all  the  powers  conferred  by  this  Act  dpoit 
the  District  Court,  and  the  provisions  of  this  Act  relating  to  the 
District  Court  shall  apply  to  such  an  inferior  Court  as  if  it  were  a 
^District  Court  : 

Provided  that  an  appeal  from  any  such  order  of  an  inferior 
Court  as  is  mentioned  in  sub-section  ( I )'of  section  19  shall  lis  to 
the  District  Court,  and  not  to  the  High  Court,  and  that  the 
District  Court  may,  if  it  thinks  fit,  by  its  order  on  the  appeal,  make 
any  such  declaration  and  direction  as  that  sub-section  authorises 
the  High  Court  to  make  by  its  order  on  an  appeal  from  an  order 
of  a  District  Court 

{j)  An  order  of  a  District  Court  on  an  appeal  from  an  order  of 
an  inferior  Court  under  the  last  foregoing  sub-section  shall,  sub- 
ject to  the  provisions  of  Chapters  XLvI  and  XLVII  of  the  Code 
0f  Civil  Procedure  as  applied  by  section  647  of  that  Code,  be  final 

(/)  The  District  Court  may  withdraw  any  proceedings  under 
this  Act  from  an  inferior  Court  and  may  either  itself  dispose  of 
them  or  transfer  them  to  another  such  Court  established  within  the 
local  limits  of  the  jurisdiction  of  the  District  Court  and  having 
authority  to  dispose  of  the  proceedings, 

(5)  A  notification  uuder  sub-section  (/)  may  specify  any  inferior 
Court  specially  or  any  class  of  such  Courts  in  any  local  area. 

(6)  Any  Civil  Court  which  for  any  of  the  purposes  of  any  en- 
actment is  subordinate  to,  or  subject  to  the  control  of,  a  District 
Court  shall  for  the  purposes  of  this  section  be  deemed  to  be  a 
Court  inferior  in  grade  to  a  District  Court. 

Surrender    of       ^^'    ^^^  When  a  certificate  under  this  Act  has 
ft*.  tk^aA   anA    ^^"  Superseded  or  is  invalid  from  any  of  the 
Bupeweiea   ana    causes  mentioned  in  section  22,  the  holder  there- 
invalid   certiti-    of  shall,  on  the  requisition  of  the  Court  which 
^^^^^-  gi  anted  it,  deliver  it  up  to  that  Court 

{2)  If  he  wilfully  and  without  reasonable  cause  omits  so  to  deli- 
ver it  up,  he  shall  be  punished  with  fine  which  may  extend  to  one 
thousand  rupees,  or  with  imprisonment  for  a  term  which  may  ex- 
lend  to  three  months,  or  with  both. 

28.     Notwithstanding  anything  in  the  Regulation  of  the  Bombay 

Provisions  ^^^^  ^^'  ^^^^  °^  1827,  the  provisions  of  section 
wifh  rp^npcf  tn    3-    section  6,  sub-section  (/),  clause  (/),  and  scc- 

V  fi    f  ^'°"s  8-  9'  ^^'  "•  ^2.  14.  16,  18.  19.  25.  26  and  27 

c^rtincates  un-  ^^  ^j^j^  ^^^  ^j^j^  respect  to  certificates  under  this 
der  Bombay  lie-  ^^.^  ^^^^  applications  therefor,  and  of  section  93 
gulation  VlII  of  the  Probate  and  Administration  Act,  1881,  with 
of  1827.  respect  to  the  exhibition  of  inventories  and  ac- 

counts by  executors  and  administrators,  shall,  so  far  as  they  can 
be  made  applicable,  apply,  respectively,  to  certificates  granted  under 
that  Regulation,  and  applications  made  for  certificates  thereunder, 
after  the  commencement  of  this  Act,  and  to  the  exhibition  of 
inventories  and  accounts  by  the  holders  of  such  certificates  so 
granted, 
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THE  FUST  SCHEDULE. 

Enactments  reapealkd. 

^  See  section  2,  J 


*4umber  and 
Year. 


Subject  or  title. 


Extent  of  repeal, 


XXVW  of. 

»86a 
XIV  of  1869. 


XV  of  1874. 
XUI  of  1879. 

V  of  1881. 


Attiofthe  Giwernar  General  in  Council. 


XVIII  of  1884. 
XII  of  1887. 


VII  of  i88a. 


Collection  of  debts  on> 
successions. 
Bombay  Civil  Courts 
Act.  18^. 


Laws  Locah  Exttnt 
Act,  1874. 

Oudh  Civil    Courts 
Act,  1879. 


So  much  as- has  not  bee»>  re- 
pealed. 

h)  section  16.  fW>m  and  in- 
clusive -of  the  words  and  fi- 
gures "  Bombay  Regulation 
vlll  of  1827  "  down  to  and 
inclusive  of  the  words  "  re- 
presentatives of  deceased  per- 
sons )  and". 

So>.imich..as  relates  to  Aot. 
XXVII  of  i86a 
Section  25,  clause  (3).  rela- 
ting to  applications  for  cer- 
tificates under  Act  XXVII  of 
i860. 
Section  x^  and  153. 


Probata  andi  Admi* 
nistration  Act,  1881. 
Punjab  Courts  Ast. 
1884. 

Bcngai,  North-Wes- 
tern  Provinces    and 
Assam  Civil!  Courts 
Act,  1887, 
Act  of  tki  Lieutenant-Governor  of  Bengal  in  Council, 

^bHc^mands;  R.-  j  ':',^^^d\^^..^i^X 
covery  Act,  1880.        |  ^^^^  ,^  ^^  ^Y^tdy^t  V\ 


Section  29,   sub-section  (/), 
clause  {a).. 

Section  23,  sub-section  (2), 
clause  (c). 


THE  SECOND  SCHEDULE. 
Forms  of  certificate  and  extended  certificate, 
(  See  section  11.  J 
In  the  Court  of 
To  A.  B, 

Whereas  you  applied  on  the  day  of  for  a 

tertificate  under  the  Succession  Certificate  Act,  1889,  in  respea  of 
the  following  debts  and  securities,  namely  : — 
Debts. 


I  Amount  of  debt,  in- 
cluding  interest,  on 
date  of  application 
foy  certificate. 


Serial 
number 


Description  and  date  of 
instrument,  if  any,  by 
which  the  debtissecured. 


38 
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Securities. 


Serial 
number. 


DiscitiPnoN. 


Distin- 
guishing 


Name, 

titleor  class 


number  or.of  security. 

letter  of  se- 

curity.        I 


Amount  or 
par  value  of 
security. 


Market-value  of  se- 
curity on  date  of  ap- 
plication for  certifi- 
cate. 


1 


This  certificate  is  accordingly  granted  to  you  and  empowers  you 
to  collect  those  debts  [  and  \\i»  receive]  [interest]  [  dividends  ]  \pn\ 
\to  negotiate  ]  \to  transfer]  [  tk»se  securities  ]. 

Dated  this  day  of 

District  fudge. 

In  the  Court  of 
"   On  the  application  cX  A,  B.  made  to  rae  on  the  day  of 

,  I  hereby  extend  this  certificate  to  the  following  debts 
and  securities,  namely  :— 

Debts. 


Amount  of  debt,  in-  \  Description  and  date 
eluding  interest,  on  1  of  instrument,  if  any 
date  of  application  I  by  which  the  debt  is 
for  extension,  [  secured. 


Serial 
number. 


Name  of 
debtor. 


Securities. 


Serial 
number. 


Description. 


Distin- 
guishing 
number  or 
letter  of  se- 
curity. 


Name  or  Amount 
title  or  class 
of  security. 


or 
par  value  of 
security. 


Market*  value  of  secu- 
rity on  date  of  appli- 
cation for  extension. 


This  extension  empowers  A.  B,  to  collect  those  debts  [  and  ] 
£  to  receive  ]  [  interest]  [dividends]  [on]  [to  negotiate]  [  to  trans' 
jer  ]  [  those  securities  J. 

Dated  this  day  of  \ 

District'fuigt, 
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7.  Certificates  to  Pleaders  and  Mnkhtars. 

8.  Pleaders  on  enrolment  may  practise  in  Courts  and  Revenue- 

offices. 

9.  Mukhtars  on  enrolment  ^ay  practise  in  Courts. 

10.  No   person   to  practise   as  Pleader  or   Mukhtar  unless 

qualified. 

Revenue-agents  may  appear,  plead  and  act  in  Mnnsifs' 
Courts  in  suits  under  Bengal  Act  VIII  of  1869. 

11.  Power  to  declare  functions  of  Mukhtars. 

Z2.    Suspension  and  dismissal  of  Pleaders  and  Mukhtars  con- 
victed of  criminal  offence. 

13.  Suspension  and  dismissal  of  Pleaders  and  Mukhtars  guilty 

of  unprofessional  conduct. 

14.  Procedure  when  charge  of  unprofessional  conduct  is  brought 

in  subordinate  Court  or  Revenue-office. 

Suspension  pending  investigation. 

15.  Power  to  call  for  record  in  case  of  acquittal  under  section  14. 

x6.    Power  to  make  rules  for  Mukhtars  on  appellate  side  of 
High  Court 


CHAPTER  IV, 
Of  Revenue-agents. 

17.  Power  to  make  rules  as  to  qualifications,  &c.,  of  Revenue- 

agents. 
Publication  of  rules. 

18.  Certificates  to  Revenue-agents. 

19.  Enrolment  of  Revenue-agent. 

aa    No  person  to  act  as  agent  in  Revenue-offices  unless  qualified, 
ai.    Dismissal  of  Revenue-agent  eonvicted  of  criminal  offence. 
22.    Dismissal  of  Revenue-agent  guilty  of  unprofessional  conduct 
33.    ProcedureTwhen  Revenue-agent  is  so  charged  in  subordinate 

office. " 
24.    Power  to  Chief  ControUmg  Revenue-authority  to  call  for 

record. 
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Sections. 

CHAPTER  V. 

Of  Certificates. 

25.  Fee  for  certificates. 

26.  Dismissed  practitioners  K)  stinender  ootificates. 


CHAPTER  VI. 

Of  the  Remuneration  of  Pleaders,  mukhtars 
AND  Revenue-agents. 

97.    High  Cotirt  asd  Chief  ControOiiig.Revenne-authority  to  fix 
fees  on  civil  and  revenue-pcoceiBdiogs. 

Exception  as  to  agents  mentiooed  in  section  aa 

aS.    Agreements  with  clients. 

29.    Power  to  modify  or  caaoel  agreements. 

3a    Agreements  to  exchide  farther  claims. 

31.    Reservation  of  responsibility  for  negligence. 


CHAPTER  VII. 
Penalties. 

38.    On  persons  illegally  practising  fis  Pleaders,  Mnkfatars  or 
Revenue-agents. 

33.  On  suspended  or  dismissed  Pleader,  &c.i  foiling  to  delivqp 

certificate. 

34.  On  suspended  or  disndssed  practitioner  practisiDg  during 

suspension  or  after  dismissal. 

35.  Revision  of  fines. 

36.  Penalty  for  receiving  or  giving  commission. 
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Sections. 

CHAPTER  VI!L 

Miscellaneous. 

37.  Local  Government  to  amnat  ezamhiers. 

38.  Exemption  of  High  Comt  pFEu:titioners  from  certain  parts 

of  Act 

39.  Suspension  Or  dlsmissl  of  person  faoldh^  Mnkhtar  wid 

Revenue-agent's  cetificates. 

40.  Pleaders,  &c.,  not  to  ^be  suspended  or  dismissed  withoat 

being  heard. 

41.  Power  for  certtcin  Ilig^  Courts-  to^enroll  advocates, 
.ffs.    Repeal  of  Aets  I  of  z846aBd  XX  of  1853. 

The  First  ScHfiDULE.— Enactments  i^pealed. 

Tas  SfioOMDScHBmn.BJ'^Valae  of  sumps  for  certifiaEttea, 
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THE 

LEGAL  PRACTITIONERS  ACT, 


No.  XVm  of  1879. 


(  WITH  THE  LATEST  AMENDMENTS.  ) 
PASSED  BT  TH£  GOVEBNOB  QENEBAL  OF  INDIA  IN  COUNCIL. 
(Received  the  assent  of  the  Governor  General  on  the.^ 
2gth  October y  iS'jg,^ 


An  Act  to  consolidate  and  amend  the  law  relating  to 
^Leg.al  Practitioners. 

Whereas  it  is  expedient  to  consolidate  and  amend 
the  law  relating  to  Legal  Practitioners  in 

Preamble.  ^j^^  Lower  Provinces  of  Bengal,  the  North- 
Western  Provinces,  the  Panjab,  Oiidh,  the  Centrial  Pro- 
vinces and  Assam,  and  to  empower  each  of  (he  Local 
,  Governments  of  the  rest  of  British  liidia  to  extend  to 
the  territories  administered  by  it  such  portions  of  this 
Act  as  such  Government  may  ti:ink  fit  ;  It  is  hereby  en- 
acted as  follows  : — 


CHAPTER  I. 

Preliminary. 

I.    This  Act  may  be  called  "The  legal  Practitioners' 
Short  title.       Act,  1879'':  and  shldl  come  iiito  force'  on 
Commfenoe-    the  first  day  of  January,  1880. 
ment.  •    • 

_     ...  This  section  and  section  two  extend  to 

Local  extent,     ^^it  whole  of  British  India, 

The  rest  of  this  Act  extends,  in  the  first  instance, 
only  to  the  territories  respectively  administered  by  the 
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Lieutenant-Govemors  of  the  Lorvirer  Provinces  of  Bengal, ' 
the  North- Western  Provinces  and  the  Panjab,  and  the 
Chief  Commissioners  of  Oudh,  the  Central  Provinces  and 
Assam.  But  any  other  Local  Government  may,  from  time 
to  time,  by  notification  in  the  official  Gazette,  extend  all 
or  any  of  the  provisions  .of  the  rest  of  this  Act  to  the 
whole  or  any  part  of  the  territories  under  its  administra- 
tion. 

2.    On  and  from  the  first  day  of  January,  1880,  the 
_^  .   .  enactments  mentioned  in  the  first  schedule 

m^eniM         hereto  annexed  shall  be  repealed  to  the 

eowjunenu.         extent  specified  therein. 

All  rules  and  appointments  made,  penalties  prescribed, 
ftLvhKf  of  1  ^®^  fixed^  persons  admitted,  names  en- 
^YXDg^  ot  nilMt  j-oiied,  certificates  issued,  sanctions  given, 
and  orders  passed  under  any  enactment 
hereby  repealed,  shall  be  deemed  to  be  respectively  made, 
prescribed,  fixed,  admitted,  enrolled,  issued,  gives  and 
passed  under  this  Act. 

All  references  made  to  any  enactment  hereby  repealed^ 

in  any  Act  or  Regulation  passed,  or  noti- 

M^liS'ftnLt      fication  publishe<^  shall  be  read  as  if  made 

r^jea  enact-    ^^  ^y^^  corresponding  provisions  g(  this 

Act. 

Interpretation-        3.    In  this  Act,  unless  there  be  some- 
claoee.  thing  repugnant  in  the  subject  or  con- 

text,— 

''Judge"  means  the  presiding  judicial  officer  in  every 
iij  .    „.         civil  and  criminal    Court,  by   whatever 
juage  :         ^j^j^  j^^  j^  designated  : 

*'  Subordinate  Court  "  means  all  Courts  subordinate 
"  o  V  -4-    I     to  t^c  High  Court,  including  Courts  of 

r««5?N  Small  Causes  established  under  Act  No. 

^^  '  IX  of  1850  or  Act  No.  XI  of  1865  : 

"  Revenue-office  "  includes  all  Courts  (other  than  civil 
„_  Courts)  trying  suits  under  any  Act  for 

office"'^  *'*^*"    *^«time  being  in  force  relating  to  land- 
holders and  their  tenants  or  agents  : 
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«  -      ,  "Legal  practitioner"  means  an  Advocate, 

titione?  "  ^^^''    ^^^^^'  °^  Attorney  of  any  High   Court,  a 
Pleader,  Mukhtar,  or  Revenue-agent. 

CHAPTER  II. 
Of  Advocates,  Vakils  and  Attorneys. 

4.  Every  person  now  or  hereafter  entered  as  an  Ad- 
. ,  ,    vocate  or  Vakil  on  the  roll  of  any   High 

Vakite  ^^"^  ""^"^  *^^  Letters  Patent  constitut- 

ing such  Court,  or*  under  section  41  of  this 
Act,  shall  be  entitled  to  practise  in  all  the  Courts  subor* 
dinate  to  the  Court  on  the  roll  of  which  he  is  entered, 
and  in  all  Revenue-offices  situate  within  the  local  limits 
of  the  appellate  jurisdiction  of  such  Court,  subject,  never« 
theless,  to  the  rules  in  force  relating  to  the  language  in 
which  the  Court  or  office  is  to  be  addressed  by  Pleaders 
or  Revenue-agents  ;  and  any  person  so  entered  who 
ordinarily  practises  in  the  Court  on  the  roll  of  which  he 
is  entered  or  some  Court  subordinate  thereto  shall,  not- 
withstanding any  thing  herein  contained,  be  entitled,  as 
such,  to  practise  in  any  Court  in  British  India  other 
than  a  High  Court  on  whose  roll  he  is  not  entered,  or, 
with  the  permission  of  the  Court,  in  any  High  Court  on 
whose  roll  he  is  not  entered,  and  in  any  Revenue-office : 

Provided  that  no  such  Vakil  shall  be  entitled  to  prac- 
tise under  this  section  before  a  Judge  of  the  High  Court, 
Division  Court  or  High  Court  exercising  original  juris- 
diction in  a  Presidency-town. 

5.  Every  person  now  or  hereafter  entered  as  an  At- 

torney on  the  roll  of  any  High  Court  shall 
H*  h  C  ^^  ^^  entitled  to  practise  in  all  the  Courts 
mg  uoTin.  subordinate  to  such  High  Court  and  in 
all  Revenue-offices  situate  within  the  local  limits  of  the 
appellate  jurisdiction  of  such  High  Court,  and  every 
person  so  entered  who  ordinarily  practises  in  the  Court 
on  the  roll  of  which  he  is  so  entered  or  some  Court 
subordinate  thereto  shall,  notwithstanding  anything 
herein  contained,  be  entitled,  as  such,  to  practise  in  any 

*    See  sec.  2.  Act  IX  of  1884. 
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Court  in  British  India  other  than  a  High  Court  estab- 
lished by  Royal  Charter  on  the  roll  of  which  he  is  not 
entered  and  in  any  Revenue-office. 

The  High  Court  of  the  Province  in  which  an  Attorney 
practises  under  this  section  may,  from  time  to  time, 
make  rules  declaring  what  shall  be  deemed  to  be  the 
functions,  powers  and  duties  of  an  Attorney  so  practis- 
ing. 


CHAPTER  III. 

Of  Pleaders  and  Muxhtars. 
Power    to 
make  rules  as        6.    The  High  Court  may,  from  time  to 
toquaJification,    ^ij^^  m^cc  rules  consistent  with  this  Act 
f^'d  UxJ^mT    ^  *°  ^^®  following  matters  (namely)  :— 

(a)  the  qualifications,  admission  and  certificates  of 
proper  persons  to  be  Pleaders  of  the  subordinate  Courts, 
and  of  the  Revenue-oQices  situate  within  the  lecal  limits 
of  its  appellate  jurisdiction,  and,  in  the  case  of  a  High 
Court  not  established  by  Royal  Charter,  of  such  Court ; 

(6)  the  qualifications,  admission  and  certificates  of 
proper  persons  to  be  Mukhtars  of  the  subordinate  Courts, 
and,  in  the  case  of  a  High  Court  not  established  by 
Royal  Charter,  of  such  Court ; 

{c)  the  fees  to  be  paid  for  the  examination  and  ad- 
mission of  such  persons  ;  and 

(d)  the  suspension  and  dismissal  of  such  Pleaders 
and,  Mukhtars. 

All  such  rules  shall  be  published  in  the  local  official 
T>_vt.   X-       «    Gazette,    and  shall  thereupon  have  the 
mucatiou  of    force  of  law:    Provided  that,  in  the  case 
'  of  rules  made  by  a  High  Court  not  estab- 

lished by  royal  Charter,  such  rules  have  been  previously 
approved  by  the  Local  Government. 
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7.  On  the  admisBioQ,  under  section  six,  of  any  person 
Cflrtifl   f    f     ^  ^  Pleader  or  Mukhtar,  the  High   Court 

Plead»a     aad    ^^^^  cause  a  certificate,  signed  by  such 
MtikhtarB  officer  as  the  Court,  from  time  to  time, 

appoints  in  this  behalf,  to  be  issued  to  su^ 
person,  authorizing  him  to  practise  up  to  the  end  of  the 
current  year  in  the  Courts,  and,  in  the  case  of  a  Pleader, 
also  the  Revenue-offices,  specified  therein. 

At  the  expiration  of  such  period,  the  holder  of  the 
certificate,  if  he  desires  to  continue  to  practise,  shall, 
subject  to  any  rules  consistent  with  this  Act  which  may, 
from  time  to  time,  be  made  by  the  High  Court  in  this 
behalf^  be  entitled  to  have  his  ceirtificate  renewed  by  the 
Judge  of  the  District  Court  within  the  local  limits  of 
whose  jurisdiction  he  then  ordinarily  practises,  or  by 
such  officer  as  the  Ifigh  Court,  from  time  to  time, 
appoints  in  this  behalf 

On  every  such  renewal,  the  certificate  then  in  posses- 
sion of  such  Pleader  or  Mukhtar  shall  be  cancelled  and 
retained  by  such  Judge  or  officer. 

Every  certificate  so  renewed  shall  be  signed  by  such 
Jtidge  or  officer,  and  shall  continue  in  force  up  to  Uie  end 
•  of  the  current  year. 

Every  Judge  or  officer  so  renewing  a  certificate  shall 
notify  such  renewal  to  the  High  Court. 

8.  Every  Pleader  holding  a  certificate  issued  under 

section  seven  may  apply  to  be  enrolled  in 

Pleaders  on    any  Court  or  Revenue-office  mentioned 

enr^ent  may    therein,  and  situate  within  the  local  limits 

SSita  and  B*-    °^  ^^^  appellate  jurisdiction   of  the   High 

mva-dffioef.  "    ^^"^  ^Y  which  he  has  been  admitted  ; 

and,  subject  to  such  rules  consistent  with 
this  Act  as  the  High  Court  or  the  Chief  Controlling  Re- 
venue-Authority may,  from  time  to  time,  make  in  this 
behalf,  the  presiding  Judge  or  officer  shall  enrol  him 
accordingly  ;  and  thereupon  he  may  appear,  plead  and 
act  in  such  Court  or  office  and  in  any  Court  or  ReveiHie 
office-subordiaate  thereto. 
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9.  Every  Mukhtar  holding  a  certificate  issued  under 

section  seven  may  apply  to  be  enrolled  in 

MukhtajB  on    ^^y    ^^j^jj  ^j.  criminal    Court   mentioned 

pTct i  eTn    therein  and  situate  within  the  same  limits; 

Courts    ^  ^^^^  subject  to  such  rules  as  the  High 

Court  may  from  time  to  time  make  in  this 
behalf,  the  presiding  Judge  shall  enrol  him  accordingly ; 
and  thereupon  he  may  practise  as  a  Mukhtar  in  any  such 
civil  Court  and  any  Court  subordinate  thereto,  and  may 
(  subject  to  the  provisions  of  the  Code  of  Criminal  Pro- 
cedure )  appear,  plead  and  act  in  any  such  criminal 
Court  and  any  Court  subordinate  thereto. 

10.  Except  as  provided  by  this  Act  or  any  other  en- 

actment  for  the  time  being  in  force,  no 
fir  a  cut*?  M  person  shall  practise  as  a  Pleader  or 
Pleader  or  Mukhtar  in  any  Court  not  established  by 
MukhtaninlesB  Royal  Charter  unless  he  holds  a  certificate 
qualifled.  issued  under  section  seven,  and  has   been 

enrolled  in  such  Court  or  in  some  Court 
to  which  it  is  subordinate : 

Provided  that  persons  who  have  been  admited  a$  Re- 
^  .      venue-agents  before  the  first  day  of  Janu- 

?*^®^^^^*f  ary,  1880,  and  hold  certificates  as  such, 
pleidandMtin  under  this  Act  in  the  territories  adminis- 
Munsifs'  Courts  ^^^^^  ^y  the  Lieutenant-Governor  of  Ben- 
in suits  under  S^^>  ^^V  ^®  enrolled  in  manner  provided 
Bengal  Act  ^Y  section  nine  in  any  Munsif  s  Court  in 
VIII  of  18691  the  said  territories,  and,  on  being  so  en- 
rolled, may  appear,  plead  and  act  in'such 
Court  in  suits  under  Bengal  Act  No.  VIII  of  1869  ( ta 
amend  the  procedure  in  suits  between  Landlord  and 
Tenant)  or  under  any  other  Act  for  the  time  being  in 
force  regulating  the  procedure  in  suits  between  land" 
holders  and  their  tenants  and  agents. 

1 1.  Notwithstanding  anything  contained  in  the   Code 

of  Civil  Procedure,  the  High   Court  may, 
Power  w  de-    ^^^^  ^^^^^  ^^  i\mty  make  rules  declaring 

Sf  MukWMs        ^^^*  ^^^^^  ^^  deemed  to  be  the  functions, 
powers  and  duties  of  Mukhtars  practising 
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ia  the  subordinate  Courts,  and,  in  the  case  of  a  High 
Court  not  established  by  Royal  Charter,  in  such  court 

12.  The  High  Court  may  suspend  or  dismiss  any 
Snspension  and  Pleader  or  Mukhtar  holding  a  certificate 
dismisssJ  of  issued  under  section  seven  who  is  con- 
MiShters  *con-  dieted  of  any  criminal  offence  implying  a 
vlcted  of  crimi-  defect  of  character  which  unfits  him  to  be 
nal  offence.  a  Pleader  or  Muktar,  as  the  case  may  be. 

13.  The  High  Court  may  also,   after  such  enquiry  as 
.it  thinks  fit,  suspend  or  dismiss 

Snfipennonand  ^^y  Pleader  holding  a  certificate  as 
SSaders  and  ^^^^^said  who  takes  instructions  in  any 
Mnkhtaraffuil-  <^ase  except  from  the  party  on  whose 
ty  of  nnprofes-  behalf  he  is  retained,  or  a  private  servant 
sional  conduct.  ^^  such  party,  or  some  person  who  is  the 
recognized  agent  of  such  party  within  the 
meaning  of  the  Code  of  Civil  Procedure,  or 

any  Pleader  or  Mukhtar  holding  a  certificate  as  afore- 
said who  is  guilty  of  fraudulent  or  grossly  improper 
conduct  in  the  discharge  of  his  professional  duty,  or  for 
any  other  reasonable  cause. 

*  Provided  that  where  the  party  is — 

(a)    a  pardanashin  woman,  or 
•  (b)    unable  for   any  sufficient  cause  to  instruct  the 
pleader  in  person,, 

nothing  in  this  section  shall  make  a  pleader  liable  to 
suspension  or  dismissal  merely  by  reason  that  he  has  taken 
instructions  from  a  relative  or  friend  authorised  by  the 
party  to  give  such  instructions  and  not  receiving  any 
remuneration  in    respect  thereof. 

14.  If  any  such  Pleader  or  Mukhtar  practising  in 
Procednrewhen  ^"V  subordinate  Court  or  in  any  Revenue- 
charge  of  unpro-  office  is  charged  m  such  Court  or  office 
fessional  con-  with  taking  instructions  except  as  afore- 
dact  is  brought  said,  or  with  any  such  misconduct  as 
in  sabordinate  aforesaid,  the  presiding  officer  shall  send 
Court  or  Beve-  him  a  copy  of  the  charge  and  also  a  notice 
nueofflce.  that,  on  a  day  to  be  therein  appointed, 
such  charge  will  be  taken   into  consideration. 

""^  *~See  Sec  3,  Act  IX  of  1884. 
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Such  copy  and  notice  shall  be  served  upon  the  Pleader 
or  Mukhtar  at  least  fifteen  days  before  the  day  so  ap- 
pointed. 

On  such  day  or  on  any  subsequent  day  to  which  the 
enquiry  may  be  adjourned,  the  presiding  officer  shall 
receive  and  record  all  evidence  properly  produced  in 
support  of  the  charge,  or  by  the  Pleader  or  Mukhtar, 
and  shall  proceed  to  adjudicate  on  the  charge. 

If  such  officer  finds  the  charge  established,  and  consi- 
ders that  the  Pleader  or  Mukhtar  should  be  suspended 
or  dismissed  in  consequence,  he  shall  record  his  finding 
dnd  the  grounds  thereof^  and  shall  report  the  same  to 
the  High  Court  ;  and  the  High  Court  may  acquit, 
suspend  or  dismiss  the  Pleader  Mukhtar. 

Any  District  Judge,  Or  with  his  sanction  any  Judge 

subordinate  to  him,  *  any  Judge  of  a 

Suspension    q^^^^^  ^f  gj^^ll  Catises  of  a  Presidency- 

tiffati^n  ^'^^'    ^°^"'  ^"y  District   Magistrate,    or  with 
^       '  his  sanction  any  Magistrate  subordinate 

to  him,  and  any  Revenue-authority  not  inferior  to  a 
Collector,  or  with  the  Collector's  sanction  any  Revenue- 
officer  subordinate  to  him,  may,  pending  the  investi- 
gation and  the  orders  of  the  High  Court,  suspend  from 
.  practice  any  Pleader  or  Mukhtar  charged  before  him 
or  it  under  this  section. 

Every  report  made  to  the  High  Court  vHader  this  sec- 
tion shall 

(a)  when  made  by  any  Civil  Judge  subordinate  to 
the  District  Judge,  be  made  through  such  Judge  ; 

(b)  when  made  by  a  Magistrate  subordinate  to  the 
Magistrate  of  the  District,  be  made  through  the  Magis- 
trate of  the  District  and  the  Sessions  Judge  ; 

(c)  when  made  by  the  Magistrate  of  the  District,  be 
made  through  the  Sessions  Judge  ; 

(d)  when  made  by  any  Revenue-officer  subordinate  to 
the    Chief   Controlling    Revenue-Authority,    be    made 

*    3ee  Sec.  4,  Act  IX  of  1884. 
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through  such  Revenue-authorities  as  the  Chief  Controll- 
ing Revenue-Authority  may,  from  time  to  time,  direct. 

Every  such  report  shaJlbe  accompanied  by  the  opinion 
of  each  Judge,  Magistrate  or  Revenue-authority  through 
whom  or  which  it  is  made. 

15.  The  High  Court,  in  any  case  in  which  a  Pleader 
f       11    °^  Mukhtar  has  been    acquitted  under 

Power  to  call    section  fourteen    otherwise  than  by  an 
^oT^ittS    orclerof  the  High  Court,  may  dall'  for 
under  fleSion  14.    *^^  record  and  pass  such  order  thereon 
as  it  thinks  fit 

16.  Notwithstanding    anything    contained    iii   any 
Pet      V      Letters  Patent  or  in  the   Code  of  Civil 

mleJfor  Mu^!  Procedure,  section  37,  clause  (a),  any  High 
tars  on  appel-  ^^^^  established  by  Royal  Charter  may, 
late  side  of  High  ^^°"^  ^^"^^  *^  time,  make  rules  consistent 
Court.  with  this  Act  as  to  the  following  matters, 

(namely) : — 

(a)  the  qualifications  and  admission  of  proper  per- 
sons to  be  Mukhtars  practising  on  the  appisllate  side  of 
such  Court ; 

(b)  the  fees  to  be  paid  for  the  examination  and  ad- 
mission of  such  persons  ; 

for  rt^'r^'kn^^f  "."''^  '!?'''='>  *«y  "nay  ^  «q™«d  to  give 
for  their  honesty  and  good  conduct  ; 

^    t«>e  suspension  and  dismissal  of  such  Mukhtars; 

tions,  powers  and  duties  ; 

mi^^**n?!^^^*^"'^**"«*''npose  fines  for  the  infringe- 
S™^  ™'''5"*'*^**=«^<lJ"&'n  any  <:ase  five  hln- 
rl^v^^  '•/?**  ^^^  "nes,  when  imposed,  may  be 
ofAlwf.hV'^^y''''^  ''«=«"  ™P°sed  i"  the  exer^se 
tion  ordinary  original  criminal  jurisdic- 
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CHAPTER  IV. 

Of  Revenue-Agents. 

Power  to  make  ^7*    '^^  Chief   Controlling  Revenue- 
rules  as  to  qua-  Authority  may,  from  time  to  time,  make 
liflcations,  &c.,  rules  consistent  with  this  Act  as  to  the 
of     Revenue-  following  matters  (namely)  : — 
agents. 

(a)  the  qualifications,  admission  and  certificates  of 
proper  persons  to  be  Revenue-agents  ; 

(b)  the  fees  to  be  paid  for  the  examination  and  admis- 
sion of  such  persons  ; 

{c)  the  suspension  and  dismissal  of  such  Revenue- 
agents  ;  and 

(d)  declaring  what  shall  be  deemed  to  be  their  func- 
tions, powers  and  duties. 

All  such  rules  shall  be  published  in  the 

Pubhcationof  ^^^  official  Gazette,  and  shall  thereupon 
'^®*'  have  the  force  of  law. 

18.    On  the  admission  of  any  person  as  a  Revenue- 

/I  -*•«  X  X  agent  under  section  seventeen,  the  Chief 
Reveuue^wflt^  Controlling  Revenue-Authority  shall  cause 
*^  *  a  certificate,  signed  by  such  officer  as  such 
Authority  from  time  to  time  appoints  in  this  behalf,  to 
be  issued  to  such  person,  authorizing  him  to  practise  up 
to  the  end  of  the  current  year  in  such  Revenue-offices  as 
may  be  specified  therein. 

At  the  expiration  of  such  period,  the  holder  of  the 
certificate,  if  he  desires  to  continue  to  practise,  shall  be 
entitled  to  have  his  certificate  renewed  by  the  Secretary 
of  the  Chief  Controlling  Re  venue- Authority,  or  by  any 
other  officer  authorized  by  such  Authority  in  that  behalf. 

On  every  such  renewal,  the  certificate  then  in  the  pos- 
session of  such  Revenue -agent  shall  be  cancelled  and 
retained  by  such  Secretary  or  other  officer. 

Every  certificate  so  renewed  shall  be  signed  by  such 
Secretary  or  other  officer  and  shall  continue  in  force  to 
the  end  of  the  current  year. 
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Every  officer  so  renewing  a  certificate  shall  notify  the 
renewal  to  the  Chief  Controlling  Revenue-Authority. 

19.  Every  Revenue-agent  holding  a  certificate  issued 

under  section  eighteen  may  apply  to  be 
pfrT  f ®!.  f  enrolled  in  any  Revenue-office  mentioned 
lieveiiue-ageiit.  ti^g^ein  and  situate  within  the  limits  of 
the  territory  under  the  Chief  Controlling  Revenue-Authori- 
ty ;  and,  subject  to  such  rules  as  the  Chief  Controlling 
Revenue  Authority  may,  from  time  to  time,  make  in  this 
behalf,  the  officer  presiding  in  such  office  shall  enrol  him 
accordingly,  and  thereupon  he  may  practise  as  a  Re- 
venue-agent in  such  office  and  in  any  Revenue-office 
subordinate  thereto. 

20.  Except  as  provided  by  this  Act  or  any  other  en- 

actment  for  the  time  being  in  force,  no 
No  person  to     person,  other  than  a  Pleader  duly  quali- 
act  as  affent  m     /«    i  1         .»  •  •  1        •  1    r 

Beveinie-offlces  ^^^  P^,^^  ^^^  provisions  herembefore 
unless  qualified,  contamed,  shall  practise  as  a  Revenue- 
agent  in  any  Revenue-office,  unless  he 
holds  a  certificate  issued  under  section  eighteen,  and  has 
been  enrolled  in  such  office  or  some  other  office  to  which 
it  is  subordinate  : 

Provided  that  any  person  duly  authorised  in  this  be- 
half may,  with  the  sanction  of  the  Chief  Controlling 
Revenue-Authority,  or  of  an  officer  empowered  by  the 
Local  Government  in  this  behalf,  transact  all  or  any 
business  in  which  his  principal  may  be  concerned  in  any 
Revenue-office. 

The  sanction  mentioned  in  this  section  may  be  gener- 
al or  special,  and  may  at  any  time  be  revoked  or  sus- 
pended by  the  Authority  or  officer  granting  the  same. 

21.  The  Chief  Controlling   Revenue- Authority  may 
Dismissal   of    suspend   or  dismiss  any    Revenue-agent 

Bevenue-agent  holding  a  certificate  issued  under  this  Act 
convicted  of  cri-  who  is  convicted  of  any  criminal  offence 
minal  ofiFence.  implying  a  defect  of  character  which  un- 
fits him  to  be  a  Revenue-agent. 
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22.  The  Chief  Controlling  Revenue-Authority   may 

also,  after  making  such  enquiry  as  it  thinks 

DlfmlBsal  of    g^^  suspend  or  dismiss  any  Revenue-agent 

Beveuue- agent    holding  a  certifiate  issued  under  this  Act 

ffla^Tn."    ^^^  is  S^^'y  «^  fraudulent  or  grossly   im- 
^^^^  proper  conduct  m  the  discharge    of  his 

professional  duty,  or  for  any  other  reason- 
able cause. 

23.  If  any  Revenue-agent  holding  a  certificate    issued 

under  this  Act  is  charged  with  any  such 
Procedure  when  conduct  in  any  office  subordinate  to  the 
S^T^chwetd  ^^^^^  ContVolling  Revenue- Authority,  or 
in  subordinate  *"  *^®  Court  of  any  Munsif,the  officer  at 
Qfflce  the  head  of  such  office,  or  such    Munsi^ 

as  the  case  may  be,  shall  send  him  a  copy 
of  the  charge,  and  also  a  notice  that,  on  a  day  to  be 
therein  appointed,  such  charge  will  be  taken  into  consi- 
deration. 

Such  copy  and  notice  shall  be  served  upon  the  person 
charged  at  least  fifteen  days  before  the  day  so  appointed. 
On  such  day  or  on  any  other  day  to  which  the  enquiry 
may  be  adjourned,  the  officer  or  Munsif  shall  receive  all 
evidence  properly  produced  in  support  of  the  charge,  or 
by  the  person  charged,  and  shall  proceed  to  adjudicate 
on  the  charge. 

If-the  officer  or  Munsif  finds  the  charge  established, 
and  considers  that  the  person  charged  should  be  suspend- 
ed or  dismissed  in  consequence,  he  shall  record  his 
finding  and  the  grounds  thereof,  and  report  the  same  to 
the  Chief  Controlling  Revenue-Authority  ;  and  such 
Authority  shall  proceed  to  acquit,  suspend  or  dismiss 
him. 

Any  Revenue-officer  not  inferior  to  a  Collector,  and, 
with  the  Collector's  sanction,  any  Revenue-officer  subor- 
dinate to  him,  or  any  Munsif  in  his  district,  may,  pending 
the  investigation  and  the  orders  of  the  Chief  Controlling 
Revenue-Authority,  suspend  from  practice  any  Revenue 
agent  charged  before  him  under  this  section. 

Where  any  officer  acting  under  this  section  is  subordi- 
nate to  the  Commissioner  of  a  Division,  he  shall  transmit 
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the  report  through  such  Commissioner,  who  shall  for- 
ward with  the  same  an  expression  of  his  own  opinion 
on  the  case. 

24.  The  Chief  Controlling  Revenue-Authority,  in  any 
Power  to  Chief  *^^se  in  which  a  Revenue-agent  has  been 
ConfcrolliD?  Re  ^^qitted  under  section  twenty-three  other- 
▼enue-Authori-  wise  than  by  an  order  of  the  Chief  Con- 
ty  to  call  for  trolling  Revenue-Authority,  may  call  for 
record.  ^^^  record  and  psss  such  order  thereon  as 

seems  fit. 


CHAPTER  V. 

Of  Certificates. 

25.  Every  cetificate,   whether  original    or  renewed, 
Pedf     c    f      ^^^"^^  under   this  Act,  shall   be   written 

ficates^^    ^'  "     "P^"    stamped  paper  of    the  value  pre- 
scribed therefor  in   the    second  schedule 
hereto  annexed  *  and  of  such   description   as  the  local 
Government  may  from  time  to  time  prescribe  : 

Provided  that  a  certificate  issued  on  or  after  the  first 
day  of  July  in  any  year  may  be  written  on  stamped  paper 
of  half  the  value  so  prescribed. 

26.  When  any  Pleader,  Mukhtar  or  Revenue-agent  is 
_.  .  .  suspended  or  dimissed  under  this  Act, 
Serato^s^-  ^^  ^^^^^  forthwith  deliver  up  his  certi- 
render  certifi-  ^^ate  to  the  Court  or  officer  at  the  head 
cates.                  ^^  t^^  office  before  or   in  which  he  was 

practising  at  the  time  he  was  so  suspended 
or  dismissed,  or  to  any  Court  or  officer  to  which  the 
High  Court  or  Chief  Controlling  Revenue-Authority  (  as 
the  case  may  be)  orders  him  to  deliver  the  same. 


*  See  Sec.  5,  Act  IX  tf  1884. 
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CHAPTER  VL 
Of  the  Remuneration  of  Peladers, 

MUKHTARS  and  REVENUE-AGENTS. 

27.  The  High  Court  shall,  from  time  to  time,  fix  and 

regulate  the  fees  payable  by  any  party 
High  Court  and  jn  respect  of  the  fees  of  his  adversary's 
Chief  Control!-  Advocate,  Pleader,  Vakil,  Mukhtar  or 
\"^*T.  ^^®.^^®"  Attorney  upon  all  proceedings  (a)  on  the 
ftes  ^^n  ci^^l  appellate  side  of  such  Court,  (b)  in  the 
and  revenue-  ^^^^  °^  ^  High  Court  not  established  by 
proceedings.  Royal  Charter,  on  its  original  side,  and  (c) 

in  subordinate  Courts,  *  and  in  respect  of 
the  fees  of  his  adversary's  revenue-agent  appearing, 
pleading  or  acting  under  section  10. 

The  Chief  Controlling  Revenue-Authority  shall,  from 
time  to  time,  fix  and  regulate  the  fees  payable  upon  all 
proceedings  in  the  Revenue-offices  by  any  party  in  respect 
of  the  fees  of  his  adversary's  Advocate,  Pleader,  Vakil, 
Attorney,  Mukhtar  or  Revenue-agent 

Table  of  the  fees  so  fixed  shall  be  published  in  the 
local  official  Gazette. 

Exception  as        Nothing  in  this  section  applies  to  the 

to  agents  men-  agents  mentioned  in  the  proviso  to  section 

tioned   m  sec-  t^^^ty. 
tion  20.  ^ 

28,  No  agreemnt  entered  into  by  any  Pleader,  Mukh- 
.  tar  or   Revenue-agent    with  any   person 

withc^enU  retaining  or  employing  him,  respecting 

the  amount  and  manner  of  payment  for  the 
whole  or  any  part  of  any  past  or  future  services,  fees, 
charges  or  disbursements  in  respect  ofbusinessdoneorto 
be  done  by  such  Pleader,  Mukhtar  or  Revenue-agent,  shall 
be  valid,  unless  it  is  made  in  writing,  signed  by  such  person, 
and  is,  within  fifteen  days  from  the  day  on  which  it  is 
executed,  filed  in  the  District   Court  or  in  some  Court  in 

♦    See  Sec.  6  Act  IX  of  1884. 
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which  some  portion  of  the  business  in  respect  of  which 
it  has  been  executed  has  been  or  is  to  be  done. 

29.  Where  a  suit  is  brought  to  enforce  any  such 

agreement,  if  the  agreement  is  not  proved 
Power  to  modify  ^^  ^^  f^j^  ^^^^  reasonable,  the  Court  may 
or  cancel  agree-  reduce  the  amount  payable  thereunder  or 
™®^  ^'  order  it  to  be  cancelled,  and  the  costs, 

fees,  charges  and  disbursements  in  respect  of  the  business 
done  to  be  ascertained  in  the  same  manner  as  if  no  such 
agreement  had  been  made. 

30.  Such  an  agreement    shall  exclude  any  further 

claim  of  the  Pleader,  Mukhtar  or  Revenue- 
Agrwmei^  to    aggnj  beyond  the  terms  of  the  agreement 
exclude  turtner    ^j^  respect  to  any  services,  fees,  charges 
c  aims.  ^j.  disbursements  in  relation  to  the  conduct 

and  completion  of  the  business  in  respect  of  which  the 
agreement  is  made,  except  such  services,  fees,  charges  or 
disbursements,  if  any,  as  are  expressly  excepted  by  the 
agreement. 

31.  A  provision  in  any  such  agreement  that  the  Pleader, 

Mukhtar  or  Revenue-agent  shall  not  be 

Kesemition    jig^i^jg  ^^^  negligence,  or  that  he  shall  be 

ffr^nSen^       relieved  from  any  responsibility  to  which 

^  ^      'he  would  otherwise  be    subject  as  such 

Pleader,  Mukhtar  or  Revenue-agent,  shall  be   wholly 

void. 


CHAPTER  VII. 

Penalties. 

32.    Any  person  who  practises  in  any  Court  or  Reve- 
nue-office in  contravention  of  the  provi- 
On  personB  u-    sions  of  section  ten  or    section  twenty 
legally  practis-    gj^^jj  ^^  jj^^l^^  ^^  ^^^^^  ^^  ^^^^  ^^^^^  ^^ 

SfrnM-sTBe-    the  officer  at  the  head  of  such  office,  to  a 

venue-agents.       ^^^  "o*  exceeding  ten  times  the  amount 

of  the  stamp  required  by  this  Act  for  a 

certificate  authorizing  him  so  to  practise  in  such  Court 
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or  office,  and,  in  default  of  payment,  to  imprisonment  in 
the  civil  jail  for  a  term  which  may  extend  to  six  months. 
He  shall  also  be  incapable  of  maintaining  any  suit  for, 
or  enforcing  any  lien  with  respect  to,  any  fee  or  reward 
for,  or  with  respect  to,  anything  done  or  any  disburse- 
ment made  by  him  as  Pleader,  Mukhtar  or  Re  venue- agent 
whilst  he  has  been  contravening  the  provisions  of  either 
of  such  sections. 

33.    Any  Pleader,  Mukhtar  or  Revenue-agent  failing 
-  J  J     to  deliver  up   his   certificate   as  required 

or  dTsmrssed  by  section  twenty-six,  shall  be  liable,  by 
Header  ^°^^&c  order  of  the  Court,  Authority  or  officer 
failinff'to  de'i-  ^^  which  or  to  whom,  or  according  to 
ver  certificate,  whose  orders,  the  delivery  should  be 
made,  to  a  fine  not  exceeding  two  hundred 
rupees,  and,  in  default  of  payment,  to  imprisonment 
in  the  civil  jail  for  a  term  which  may  extend  to  three 
months. 

34.  Any   Pleader,   Mukhtar  or  Revenue-agent,   who, 

under  the  provisions  of  this  Act,  has 
On  suspended  or  been  suspended  or  dismissed,  and  who, 
disnussed  prac-  during  such  suspension  or  after  such  dis- 
Snr^'"  durinff  ^'^^^^'  practises  as  a  Pleader,  Mukhtar 
Buspension  or  ^^  Revenue-agent  in  any  Court  or  Reve- 
srfter  dismissal,     nue-office,   shall  be   liable,   by   order  of 

such  Court  or  the  officer  at  the  head  of 
such  office,  to  a  fine  not  exceeding  five  hundred  rupees, 
and,  in  default  of  payment,  to  imprisonment  in  the  civil 
jail  for  a  term  which  may  extend  to  six  months. 

35.  Every  order  under  section  thirty-two,  thirty-three 
.  .  -    or  thirty-four  shall  be  subject   to  revision 

Kevwion     of    ^y  the  High   Court  where   the  order,  has 
^^'  been  passed  by  a  subordinate   Court,  and 

by  the  Chief  Controlling  Re  venue- Authority  where  the 

order  has  been  passed  by  an  officer  subordinate  to  such 

Authority. 
Penalty    for 

recpmn?      or         36.     Whoever  commits  apy  of  the  fol- 

gjv.ng.commu-    jawing  oflfences  :^ 
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(a),  solicits  or  receives  from  any  legal  practitioner 
any  gratification  in  consideration  of  procuring  or  having 
procured  his  employment  in  any  legal  business  ; 

(b),  retains  any  gratification  out  of  remuneration 
paid  or  delivered  or  agreed  to  be  paid  or  delivered  to 
any  legal  practitioner  for  such  employment  ; 

(c).  being  a  legal  practitioner,  tenders,  gives  or  con- 
sents to  the  retention  of  any  gratification  for  procuring 
or  having  procured  the  employment  in  any  legal  business 
of  himself  or  any  other  legal  practitioner, 

shall  be  punished  with  simple  imprisoment  for  a  term 
which  may  extend  to  six  months,  or  with  fine  which 
may  extend  to  five  hundred  rupees,  or  with  both. 

CHAPTER  VIII. 
Miscellaneous. 

37.  To  facilitate  the  ascertainment  of  the  qualifica- 

tions   mentioned    in    sections    six    and 
Local  Govern-    seventeen  respectively,  the  Local  Govern- 

inerl  ^^^^^  ^^^"'  ^^^^  ^^"^®   *°  *'"^^'   appoint 

^^^^  persons  to  be  examiners  for  the  purposes 

aforesaid,  and  may,  from  time  to  time,  make  regulations 
for  conducting  such  examinations. 

38.  Except  as  provided  by  sections  four,  five,  sixteen, 

twenty-seven,    thirty-two    and  thirty-six. 

Exemption  of  nothing  in  this  Act  applies  to  Advocates, 
titfoners  from  ^^^^^^  ^^^  Attorneys  admitted  and  enrol- 
certain  parts  of  led  by  any  High  Court  under  the  Letters 
^g|.  Patent  by  which  such  Court  is  constitut- 

ed, or  to  Muktars  practising  in  such  Court, 
or  to  Advocates  enrolled  *  under  section  41  Of  this  Act. 

Suspension  or  3?-  When  any  person  who  holds  a 
dismi  s  sal  of  certificate  as  a  Mukhtar  under  section  seven, 
person  holding  and  a  certificate  as  a  Revenue-agent  under 
Mukhtar  and  section  eighteen,  is  suspended  or  dismissed 
Revenue-  in  one  of  such  capacities,  he  shall  be 
agent's  certifl-  deemed  to  be  suspended  or  dismissed,  21s 
tates.  the  case  may  be,  also  in  the  other. 

•  *  See  Sec.  7,  Act  IX  of  1884. 
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40.     Notwithstanding  anything  herein- 
t  ^Ka*      *    before  contained,  no  Pleader,   Mukhtar  or 
TOnded  or  Sb-    R^^cnue-agent,  shall  be  suspended  or  dis- 
missed without    '^^ss^^  under  this  Act  unless  he  has   been 
beiag  heaid.         allowed  an  opportunity  of  defending  him- 
self before  the  Authority  suspending  or 
dismissing  him. 

*•  41.    (/)    A    High  Court  not  established  by  Royal 

Charter   may,   from    time  to  time,    with 

Power  ^.^^'    the  previous  sanction  of  the  Local  Govem- 

Qo^i  to  ewol    ^^^^  make  rules  as  to  the  qualifications 

advocates.  ^^^  admission  of  proper  persons   to  be 

advocates  of  the   Coutt,   and,  subject   to 

sUch  rules,  may  enrol  such  and  so  many  advocates  as  it 

thinks  fit. 

(2)  Every  advocate  so  enrolled  shall  be  entitled  to 
appear  for  the  suitors  of  the  Court,  and  to  plead  or  to 
act,  or  to  plead  and  act,  for  those  suitors,  according  as 
the  Court  may  by  its  rules  determine,  and  subject  to 
those  rules. 

(3)  The  High  Court  may  dismiss  any  advocate  so 
enrolled  or  suspend  him  from  practice. 

(4)  Provided  that  an  advocate  shall  not  be  dismissed 
or  suspended  under  this  section  unless  he  has  been 
allowea  an  opportunity  of  defending  himself  before  the 
High  Court  which  enrolled  him,  and,  except  in  the  case 
of  the  Chief  Court  of  the  Panjab,  unless  the  order  of  the 
High  Court  dismissing  or  suspending  him  has  been  con- 
firmed by  the  Local  Government. 

BepealofAots  *  42*  Act  I  of  1S46  (for  amending  the 
I  of  1846  and  XX  law  regarding  the  appointment  and  re- 
of  1853.  muneration  of  pleaders  in  the   Courts  of 

the  East  India  Company  )  and  Act  XX  of  1853.  (to 
amend  the  law  relating  to  pleaders  in  the  Courts  of  the 
East  India  Company  )  are  repealed. 


*  See  Act.  IX  of  1884. 
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ENACTMENTS  REPEALED. 
(  See  section  2,  ) 


Kumber  and 
date  of  enact- 
ments. 


Title. 


Extent  of 
repeal. 


Act   XX 

1865 


of  To 


Act  XXIX  oflTo 
1865. 


amend  the  law  relating  to  Plead- 
ers and  Mukhtars. 


amend  the  Pleaders,   Mukhts^s 
and  Revenue-Agents  Act,  1865. 


Act    IX    of  To  extend  to  the  Sadr  Court  of  the 
l866         North-Western     Provinces    certain 
provisions  of  "  The  Pleaders,  Mukh- 
tars and  Revenue-Agents  Act,  1865," 
and  of  Act  No.  XXIX  of  1865. 


Act     IV    of  To  authorize  Revenue-Agents  to  prac- 
1876         tise  in  certain  suits  in  the  Munsiffs' 
Courts  of  the  Lower  Provinces  of 
Bengal 


Act  XVII  oflThe  Punjab  Courts  Act,  1877. 
1877 


ThQ  whole. 


So  much  as  has 
not  been  repeal- 
ed; 


The  whole. 


The  whole. 


Sections  forty- 
two.  fortji -three, 
forty-four  and 
forty  five. 
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SECOND  SCHEDULE. 

VALUE  OF  STAMPS  FOR  CERTIFICATES. 

{See  section  25.) 

I. 

For  a  certificate  authorizing  the  holder  to  practise  as  a 
Pleader — 

{a)  In  the  High  Court  and  any  subordinate  Court— 
rupees  fifty : 

{b)  In  any  Court  of  Small  Causes  in  a  Presidency- 
town — rupees  twenty-five : 

{c)  In  all  other  subordinate  Courts— rupees  twenty- 
five  : 

{d)  In  the  Courts  of  Subordinate  Judges,  Munsife, 
Assistant  Commissioners,  Extra  Assistant  Commissioners 
and  Tahsildars,  in  Courts  of  Small  Causes  outside  the 
Presidency-towns  and  in  all  Criminal  Courts  subordinate 
to  the  High  Court — rupees  fifteen  : 

{e)  In  the  Courts  of  Munsifs  and  any  Civil  or  Crimi- 
nal Court  of  first  instance  not  hereinbefore  specifically 
mentioned — rupees  five. 

II. 

For  a  certificate  authorizing  the  holder  to  practise  as  a 
Mukhtar — 

(/)  In  the  High  Court  and  any  subordinate  Court- 
rupees  twenty -five  : 

{g)  In  any  Court  of  Small  Causes  in  a  Presidency- 
town — rupees  fifteen  : 

(h)     In  all  other  subordinate  Courts — rupees  fifteen  : 

(t)  In  the  Courts  of  Subordinate  Judges,  Munsifs, 
Assistant  Commissioners,  Extra  Assistant  Commissioners 
and  Tahsildars,  in  Courts  of  Small  Causes  outside  the 
-Presidency. towns  and  in  all  Criminal  Courts  subordinate 
to  the  High  Court— rupees  ten  : 
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{j)  In  the  Courts  of  Munsifs  and  any  Civil  or  Criminal 
Court  of  first  instance  not  hereinbefore  specifically  men- 
tioned— rupees  five. 

III. 

For  a  certificate  authorizing  the  holder  to  practise  as  a 
Rpvenue-agent — 

(k)  In  the  office  of  the  Chief  Controlling  Revenue- 
Authority  and  in  any  Revenue-office  subordinate  to  such 
Authority — rupees  fifteen  : 

(/)  In  the  office  of  a  Commissioner  and  in  any  Reve- 
nue-office subordinate  to  a  Commissioner — rupees  ten  : 

(w)  In  the  office  of  a  Collector  and  in  any  Revenue- 
office  subordinate  to  a  Collector — rupees  five. 
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ACT  NO.  IX  OF  1884. 


PASSED  BT  THE  GOYEAHOB  OEKEBAL  OF  IKDIA  IH  COTIirCIL. 

{Received  the  assent  of  the  Governor  General  on  the 
i6th  May,  1884.) 


An  Act  to  amend  the  Legal  Practitioners'  Act,  1879, 
and  the  Indian  Stamp  Act,  1879. 

Whereas  it  is  expedient  to  amend  the  Legal  Practi- 
▼TrrTT  ficym  tioners'  Act,  1879,  in  manner  in  this  Act 
iymofl879.    appearing; 

and  whereas  it  is  also  expedient  to  amend  the  Indian 
Stamp  Act,  1879,  in  so  far  as  it  relates  to 
I  of  1879.  ^^  duty  chargeable  on  the  enrolment  of 

legal  practitioners ; 
It  is  hereby  enacted  as  follows  : — 

Short  title  and        I.    (/)    This    Act  may  be   called  the 
commencemont.    Legal  Practitioners'  Act,  1884;  and 

(2)    It  shall  come  into  force  at  once. 
...        2.     In  section  4  of  the  Legal  Practition- 
AnMmdnwnt    ^^g,  ^^^  ,3^^^  ^^  ^^^  ^o^ds   "  as  an  ad- 

Ict    XVni  of    ^°^^^®  ^^  *^«  ^^^^  °f  ^^®  Chief  Court  of 
2879.  the  Panjab  ^  the  words  "  under  section  41 

of  this  Act  "  shall  be  substituted. 

Addition  of  a  _  .  ^    -  »   .  .1. 

proviso  to  sec-        3-    To  section  13  of  the  same  Act  the 
tion  13  of  same    following  proviso  shall  be  added  : — 
Aut. 

**  Provided  that  where  the  party  is — 

(a)    a  pardanashin  woman,  or 

(fi)    unable  for  any  sufficient  cause  to  instruct  the 
pleader  in  persoiiy 
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nothing  in  this  .section  shall  make  a  pleader  liable  to 
suspension  or  dismissal  merely  by  reason  that  he  has 
taken  instructions  from  a  relative  or  friend  authorised 
by  the  party  to  give  such  iiistruetions  and  not  receiving 
any  remuneration  in  respect  thereof." 

4.     In  section  14  of  the  same  Act,  before 
Amendment    ^j^^  ^^^^^  «  District   Magistrate  "  the 

wiTe  A^  "^^'^^  "  ^y  J"*^^^   °^  ^   ^^"'■^   ^^  ^""^^ 

Causes  of  a  Presidency-town "  shall  be 

inserted. 

5.  In  section  25  of  the  same  Act,  after  the  word  "  an- 

nexed "  the  words   "  and    of    such  des- 
Amendment    cription  as   the  Local    Government  may 

MmriT  ^^^^  ^'^^^  ^^    ^^^^  prescribe"  shall  be 

inserted. 

6.  To  the  first  clause  of  section  27  of  the  same  Act 

the  following  shall   be  added,  namely  :— 
Amendment     «<  ^^^  j^  respect  of  the  fees  of  his   adver- 
oi  section  27  or  >  ^  •  1     j« 

same  Act  sary's  revenue-agent  appearmg,  pleading 

or  acting  under  section  la" 

.       ,       .         7.     In  section  38  of  the  same  Act,  for 
Amendment    ^^le  words   "  by   the   Chief  Court   of  the 
Jame  Act  ^^mh  "  the  words  "  under  section  41   of 

this  Act  "  shall  be  substituted. 

New  section  g.  por  section  41  of  the  same  Act  the 
anbstitnted  for    following    section    shall    be    substituted, 

"  41.    (/)    A  High   Court  not  established  by  Royal 

Charter  may,  from  time  to  time,  with   the 

Power  for    previous  sanction  of  the  Local  Govern- 

Gonrte'toeMol    ment,  make  rules  as  to  the  qualifications 

advocates.  ^^^  admission  of  proper  persons  to  be 

advocates  of  the   Court,  and,   subject  to 

such  rules,  may  enrol  such  and  so  many  advocates  as  it 

thinks  fit 

"  (2)  Every  advocate  so  enrolled  shall  be  entitled  to 
appear  for  the  suitors  of  the  Court,  and  to  plead  or  to 
act,  or  to  plead  and  act,  for  those  suitors,  according  as 
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the    Court  may  by  its  rules  determine,  and  subject  to 
those  rules. 

"  (3)  The  High  Court  may  dismiss  any  advocate  so 
enrolled  or  suspend  him  from  practice. 

"  C4)  Provided  that  an  advocate  shall  not  be  dismissed 
or  suspended  under  this  section  unless  he*  has  been 
allowed  an  opportunity  of  defending  himself  before  the 
High  Court  which  enrolled  him,  and,  except  in  the  case 
of  the  Chief  Court  of  the  Panjab,  unless  the  order  of  the 
High  Court  dismissing  or  suspending  him  has  been  con- 
firmed by  the  Local  Government.  " 


New  eection  ^  -po  the  same  Act  the  following  sec- 
added   to  same    ^^^^  ^^^^  ^^  ^^^^^  ^^^^^^  ._ 

BepealofActa  "42.  Act  1  of  J  S46(  for  amendtng  the, 
Iofl846andXX  law  regarding  the  appointment  and  re- 
of  1853.  muneration  of  pleaders  in   the   Courts  of 

the  East  India  Company)  and  Act  XX  of  1853  {to  amend 
the  law  relating  to  pleaders  in  the  Courts  of  the  East 
India  Campany  )  are  repealed.  " 

Amendment  of        'O-     C-^)     ^"^  Article  27  of  Schedule  I  of 

Schedules  I  &  II  the    Indian   Stamp  Act,  1879,    after  the 

of  Act  I  of  i879.  words  "  in  exercise  of  powers  conferred 

(Duty  on  enrol-  on  such  Court  by  letters  patent,"  the  words 

ment  of  advo-  «  or  by  the  Legal  Practitioners' Act,  1884," 

cates.)  shall  be  inserted  ;  and 

(2)  In  clause  (a)  of  Article  11  of  Schedule  II  of  the 
same  Act,  the  words  "  established  by  Royal  Charter  ^ 
shall  be  repealed. 
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THE 

POWERS-OF-ATTORNEY  ACT, 

No.  Vn  of  1882. 

PASSED  BY  THE  GOyBRUOB  GEHBRAI.  OF  IKDIA  lU  COUNCIL. 

{Received  the  assent  of  the  Governor  General 

on  the  24th  February t  1882.) 


An  Act  to  amend  the  law  relating  to  Powers- 
of-Attorney. 

For  the  purpose  of  amending  the  law  relating  to 
Powers-of-Attorney  ;  it  is  hereby  enacted  as  follows  :— 

fli,«w.«*io  '•    '^^^^    A^*    "^^y    be    called    "The 

Short  title.        Powers-of-Attorney  Act,  1882  :»' 

Local  extent.         It  applies  to  the  whole  of  British  India ; 

and  Tt  shall  come  into  force  on  the  first 
Commencomexit.     ^^^  ^f  ^^^^  ,gg2. 

2.  The  donee  of  a  power-of- attorney  may,  if  he  thinks 
fit,  execute  or  do  any  assurance,   instru- 

,  2^®J^"°^  ment  or  thing  in  and  with  his  own  name 
atSniev*  ^  ^^^  signature,  and  his  own  seal,  where 
^'  sealing  is   required,  by  the  authority  of 

the  donor  af  the  power  ;  and  every  assurance,  instrument 
and  thing  so  executed  and  done,  shall  be  as  effectual  in 
law  as  if  it  had  been  executed  or  done  by  the  donee  of 
the  power  in  the  name,  and  with  the  signature  and  seal, 
of  the  donor  thereof. 

This  section  applies  to  powers-of-attorney  created  by 
Instruments  executed  either  before  or  after  this  Act 
comes  into  force. 
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3.  Any  person  making  or  doing  any  payment  or  act 

,  -       in  good  faith,  in  pursuance  of  a  power  of 
Payment  by    attorney,   shall  not  be   liable  in  respect  of 

noMce  of  death  ^^  P^Y men t  or.  act,  th^ donor,  of  the  power 
&c  good.  '  ^^^'  ^^^^  ^^  become  lunatic,  of  unsound 
mind,  or  bankrupt  or  insolvent,  or  had 
revoked  the  power,  if  the  fact  of  death,  lunacy,  unsound- 
ness of  mind,  bankruptcy,  insolvency  or  revocation  was 
not,  at  the  time  of  the  payment  or  act,  known  to  the 
person  making  or  doing  the  same. 

But  this  section  shall  not  affect  any  right  against  the 
payee  of  any  person  interested  in  any  money  so  paid  ; 
and  that  person  shall  have  the  like  remedy  against  the 
payee  as  he  would  have  had  against  the  payer,  if  the 
payment  had  not  been  made  by  him. 

This  section  applies  only  to  payments  and  acts  made 
or  done  after  this  Act  comes  into  force. 

4.  (a)  An  instrument  creating  a  power-of-attomey, 
Deposis  of  ori-    ^^^   execution  being  verified  by  affidavit, 

Ifinal  instru-  statutory  declaration  or  other  sufficient 
ments  creating  evidence,  may,  with  the  affidavit  or  de- 
powers-of-attor-  claration,  if  any,  be  deposited  in  the  High 
ney.  Court  within  the  local   limits  of  whose 

jurisdiction  the  instrument  may  be. 

(b)  A  separate  file  of  instruments  so  deposited  shall 
be  kept ;  and  any  person  may  search  that  file,  and  inspect 
every  instrument  so  deposited  ;  and  a  certified  copy 
thereof  shall  be  delivered  out  to  him  on  request. 

(c)  A  copy  of  an  instrument  so  deposited  may  be 
presented  at  the  office  and  may  be  stamped  or  marked  as 
a  certified  copy,  and,  when  so  stamped  or  marked,  shall 
become  and  be  a  certified  copy. 

(d)  A  certified  copy  of  an  instrument  so  deposited 
shall,  without  further  proof,  be  sufficient  evidence  of  the 
contents  of  the  instrument  and  of  the  deposit  thereof 
in  the  High  Court. 
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{e)  The  High  Court  may,  from  time  to  time,  make 
rules  for  the  purposes  of  this  section,  and  prescribing, 
with  the  concurrence  of  the  Local  Government,  the  fees 
to  be  taken  under  clauses  (a),  {b)  and  {c). 

(/)  Throughout  British  Burmah,  the  Court  of  the 
Recorder  of  Rangoon  shall,  for  the  purposes  of  this 
section,  be  deemed  to  be  the  High  Court. 

{g)  This  section  applies  to  instruments  creating 
powers-of-attomev  executed  either  before  or  after  this 
Act  comes  into  force. 

5.  A  married  woman,  whether  a  minor  or  not,  shall, 
by  virtue  of  this  Act,  have  power,  as  if 
Power-of-attor-  g^g  ^^rg  unmarried  and  of  full  age,  by  a 
wmen  *"  non-testamentary  instrument,  to  appoint 
an  attorney  on  her  behalf,  for  the  purpose 
of  executing  any  non-testamentary  instrument  or  doing  any 
other  act  which  she  might  herself  execute  or  do ;  and  the 
provisions  of  this  Act,  relating  to  instruments  creating 
powers-of-attorney,  shall  apply  thereto. 

This  section  applies  only  to  instruments  executed  after 
this  Act  comes  into  force. 

Act  Iiyrn  of       ^-  '^^®  Trustees  and  Mortgagees'  Powers 
1866,  8.   39,  re-    Act,  1866,  section  39,  is  hereby  repealed. 
pealftd. 
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THE  BENGAL,  NORTH-WESTERN  PROVINCES 
AND  ASSAM  CIVIL  COURTS^ACT, 

No!  Xn  of  1887. 


PASSED  BY  TEE  GOVERKOR  GEKERAL  OP  INDIA  IN  COUH  CH. 

(Received  the  assent  of  the  Governor  General  on  the 

nth  March,  z88y.)  • 


An  Act  to  consolidate  and  amend  the  law  <  relating 
to  Civil  Courts  in  Bengal,  the  North- Western  Provinces 
and  Assam. 

Whereas  it  is  expedient  to  consolidate  and  amend 
the  law  relating  to  Civil  Courts  in  Bengal,  the  North- 
Western  Provinces  and  Assam;  It  is  hereby  enacted  as 
follows: — 

CHAPTER  I. 

Preliminary. 

I.     (/)    This  Act    may  be    called  the 
Title,   extent    Bengal,     North- Western   Provinces    and 
ment'!"'"''''''"    Assam  Civil  Courts  Act,  1887. 

(2)  It  extends  to  the  territories  for  the  time  being  res- 
pectively administered  by  the  Lieutenant-Governor  of 
Bengal,  the  Lieutenant-Governor  of  the  North-Western 
Provinces  and  the  Chief  Commissioner  of  Assam,  except 
such  portions  of  those  territories  as  for  the  time  being 
are  not  subject  to  the  ordinary  civil  jurisdiction  of  the 
High  Courts,  and  except  the  Jhansi  Division;  and 

(j)  It  shall  come  into  force  on  the  first  day  of  July,  1887. 
2.    (/)  The  Bengal  Civil  Courts  Act,   1871,  and  Act 


d  by  Google 


638    B£NG^N.W.P.&  ASSAM  CIVIL  COURTS  ACT.   [SECS.2-S. 

No.     XIX    of    1877    (to  enable  certain 
-^1^^  District   Judges  to  suspend  and  remove 

^^  certain  ministerial  officers,  and  for  other 

purposes\secX\on  I,  are  hereby  repealed. 

(2)  But  all  Courts  constituted,  appointments,  nomina- 
tions, rules  and  orders  made,  jurisdiction  and  powers 
conferred  and  lists  puUisbed  under  the  Bengal  Civil 
Courts  Act,  1 87 1,  or  any  enactment  thereby  repealed,  or 
purporting  expressly  or  impliedly  to  have  been  so  con- 
stituted, Bsade,  conferred  and  published,  shall  be  deemed 
t )  have  been  respectively  constituted,  made,  conferred 
and  published  under  this  Act  ;  and 

(j)  Any  enactment  or  document  referring  to  the 
Bengal  Civil  Courts  Act,  187 1,  or  to  any  enactment 
thereby  repealed,  shall  be  construed  to  refer  to  this  Act 
or  to  the  corresp<mding  portion  theteofl 


Cla886B0f 


CHAPTER  II. 

Constitution  of  Civil  Courts. 

3.    There  shall  be  the  following  classes 


Su^  of  Civil  Courts  under  this  Act,  namely:— 

(/>  the  Court  of  the  District  Judge; 
(2)    the  Court  of  the  Additional  Judge ; 
(j)    the  Court  of  the  Subordinate  Judge  ;  and 
{4)    the  Court  of  the  Munsif. 

4.  The  Local  Government  may,  with 
Number    of    ^|,g    previous   sanction   of   the  Governor 

?     fliu  .?•'    General  in  Council,  increase  or    reduce 

I!!i  T«5!!^         the  number  of  District  Judges  and  Subor^ 
nste  Jndgeg.         ^.^^^^  ^^^^^^  ^^^  g^^^ 

5.  The  Local  Government  may,  subject 
ir^mDer  of    ^^  ^j^^  control  of  the  Governor  General  in 

mnnsio.  Council,  alter  the  number  of  Munsife  now 

fixed:  9 

Provided  that,  except  in  the  case  of  Munsifs  whose 
monthly  salary  does  not  exceed  two  hundred  and  fifty 
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rupees,  an  increase  of  the  number  of  Muiisifs  now  Irxtd 
shall  not  be  made  by  the  Local  Government  without  the 
previous  sanction  of  the  Governor  General  in  Counetl. 

6.  (/)    Whenever  the  office    of   District    Judge    or 

Subordinate  Judge  is  vacant  by  reason 

Va«»n«ie«    ^^  ^jj^    death,     resignation    or  removal 

or^^SuborSiSte    °^  *^^  Ju^g*  o'  other  cause,   or  when- 

Jndgss,  ®^^^   ^^^  Governor  General  in  Council 

has  sanctioned  an  increase  of  the  number 
of  District  Judges  or  Subordinate  Judges,  the  Local 
Government  may  fill  up  the  vacancy  or  appoint  the 
additional  District  Judges  or  Subordinate  Judges,  as  the 
case  may  be, 

(^)  Nothing  in  this  section  shall  be  construed  to 
prevent  a  Local  Government  from  appointing  a  District 
Judge  or  Subordinate  Judge  to  discharge  for  such  period 
as  it  thinks  fit,  in  addition  to  the  functions  devolvmg  on 
him  as  such  District  Judge  or  Subordinate  Judge,  all  or 
any  of  the  functions  of  another  District  Judge  or  Subor- 
dinate Judge,  as  the  case  may  be. 

7.  (i)    Whenever  the  office  of  Munsif  is  vacant,  or 
^  whenever  the  Local  Government  increases 

amon/Sr    *e  number  of  Munsifs,  the  High  Court 
^  shall  nommaie  such  person  as  it  thmks  fit 

to  be  a  Munsif  and  the  Local  Government  shall  appoint 
him  accordingly. 

(2)  The  Local  Government  may,  after  consultation 
with  the  High  Court  and  with  the  previous  sanction  of 
the  Governor  General  in  Council,  make  rules  as  to  the 
qualifications  of  persons  to  be  appointed  to  the  office  of 
Munsif. 

is)  When  rules  have  been  made  under  sub-section 
(2),  a  person  shall  not  be  nominated  under  sub-section 
(j)  unless  he  possesses  the  qualifications  required  by  the 
rulesk 

8.  (j)    When  the  business  pending  before  any  Dis- 

trict  Judge    requires  the    aid    of    Addi- 

A4ditionat    xiono]  Judges  for  its    speedy     disposal^ 

auagea.  ^^^   Local   Governm«it  may,  upon    the 
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recommendation  of  the  High  Court  and  with  the  previons 
sanction  of  the  Governor  General  in  Council,  appoint 
such  Additional  Judges  as  may  be  requisite. 

(2)  Additional  Judges  so  appointed  shall  discharge 
any  of  the  functions  of  a  District  Judge  which  the  Dis- 
trict Judge  may  assign  to  them,  and,  in  the  discharge 
of  those  functions,  they  shall  exercise  the  same  powers 
as  the  District  Judge. 

9.  Subject  to  the  superintendence  of  the  High  Court, 
4^1  •  -i-.  i.-  '^^  District  Judge  shall  have  administra- 
Administrative  jj^^  control  over  all  the  Civil  Courts  under 
ILt^V  this  Act  within  the  local   limits  of  his 

jurisdiction. 

10.  (/)     In  the  event  of  the  death,  resignation  or 

removal  of  the  District  Judge,  or  of  his 

Temporary    b^jng  incapacitated  by  illness  or  other- 

tScourt     "    ^^^^  ^^^  ^^^  performance  of  his   duties,  or 

of  his  absence  from  the  place  at  which  his 
Court  is  held,  the  Additional  Judge,  or,  if  an  Additional 
Judge  is  not  present  at  that  place,  the  senior  Subordinate 
Judge  present  thereat,  shall,  without  relinquishing  his 
ordinary  duties,  assume  charge  of  the  office  of  the  Dis- 
trict Judge,  and  shall  continue  in  charge  thereof  until 
the  office  is  resumed  by  the  District  Judge  or  assumed 
by  an  officer  appointed  thereto. 

(2)  While  in  charge  of  the  office  of  the  District  Judge, 
the  Additional  Judge  or  Subordinate  Judge,  as  the  case 
may  be,  may,  subject  to  any  rules  which  the  High  Court 
may  make  in  this  behalf  exercise  any  of  the  powers  of 
the  District  Judge. 

11.  (/)     In'  the  event  of  the  death,   resignation  or 

removal  of  a  Subordinate  Judge,  or  of  his 

Transfer    of    being  incapacitated  by  illness  or  otherwise 

?a^at'i?n  ""of    ^^^  ^^«  performance  of  his  duties,  or  of 

oflBce  of  Subor-    ^*^  absence  from  the  place  at  which  his 

dinate  Judge.       Court    is  held,   the   District  Judge  may 

transfer  all  or  any  of  the  proceedings  pend- 
ing in  the  Court  of  the  Subordinate,  Judge  either  to  his 
own  Court  or  to  any  Court  under  his  administrative  con- 
trol competent  to  dispose  of  them. 
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"^)    Proceedings  transferred  under  sub-section  (/)  shall 
disposed  of  as  if  they  had  been  instituted  in  the  Court 
to  which  they  are  so  transferred  : 

(j)  Provided  that  the  District  Judge  may  re-trans- 
fer to  the  Court  of  the  Subordinate  Judge  or  his  suc- 
cessor any  proceedings  transferred  under  sub-section  (/) 
to  his  own  or  any  other  Court. 

C4)  For  the  purposes  of  proceedings  which  are  not 
pending  in  the  Court  of  the  Subordinate  Judge  on  the 
occurrence  of  an  event  referred  to  in  sub-section  (i),  and 
with  respect  to  which  that  Court  has  exclusive  jurisdic- 
tion, the  District  Judge  may  exercise  all  or  any  of  the 
jurisdiction  of  that  Court. 

12.     (i)  A  District  Judge,  on   the  occurrence  within 
the  local  limits  of  his  jurisdiction   of  any 
Temporary    vacancy  in  the  office  of  Munsif,   may  ap- 
of  Munsif  °   ^    point  such  person  as  he  thinks  fit  to  act 
in  the  office  until   that  person   is   relieved 
by  a  Munsif  appointed  under  section  7  or  his  appoint- 
ment is  cancelled  by  the  District  Judge. 

(2).  The  District  Judge  shall  forthwith  report  to  the 
High  Court  the  occurrence  of  every  such  vacancy  and 
the  making  and  cancelling  of  every  such  appointment. 

Power  to  fix        '3-  (0  The'Local  Government  may,  by 

local  limits  of  notification  in  the  official  Gazette,  fix  and 

jurisdiction  of  alter  the  local  limits  of  the  jurisdiction  of 

Courts.  any  Civil  Court  under  this  Act. 

(2)  If  the  same  local  jurisdiction  is  assigned  to  two 
or  more  Subordinate  Judges  or  to  two  or  more  Munsifs, 
the  District  Judge  may  assign  to  each  of  them  such 
civil  business  cognizable  by  the  Subordinate  Judge  or 
Munsif,  as  the  case  may  be,  as,  subject  to  any  general  or 
special  orders  of  the  High  Court,  he  thinks  fit. 

(3)  When  civil  business  arising  in  any  local  area  is 
assigned  by  the  District  Judge  under  snb- section  (2)  to 
one  of  two  or  more  Subordinate  Judges  or  to  one  of  two 
or  more  Munsifs,  a  decree  or  order  passed  by  the  Subor- 
dinate Judge  or  Muusif  shall  not  be  invalid  by  reason 
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only  of  the  case  in  which  it  was  made  having  arisen 
wholly  or  in  part  in  a  place  beyond  the  local  area  if  that 
place  is  within  the  local  limits  fixed  by  the  Local 
Government  under  sub-sectiou  (i). 

(4)  A  Judge  of  a  Court  of  Small  Causes  appointed 
to  be  also  a  Subordinate  Judge  or  Munsif  is  a  Subordi- 
nate Judge  or  Munsif,  as  the  case  may  be,  within  the 
meaning  of  this  section. 

(5)  The  present  local  limits  of  the  jurisdiction  of 
every  Civil  Court  under  this  Act  shall  be  deemed  to 
have  been  fixed  under  this  section. 

,  .  14.  (i)    The   Local   Government  may, 

f  C    rts  ^y  notification  in  the  official   Gazette,  fix 

®    °^  ^'  and  alter  the  place  or  places  at  which  any 

Civil  Court  uuder  this  Act  is  to  be  held. 

(2)  All  places  at  which  any  such  Courts  are  now  held 
shall  be  deemed  to  have  been  fixed  under  this  section. 

i5.     (i)  Subject  to   such   orders   as  may  be  made  by 

the  Governor   General  in    Council,    the 

Vacationsof    High  Court   shall  prepare  a  list  of  days 

°   '*  to   be   observed    in   each   year  as  close 

holidays  in  the  Civil  Courts. 

(2)  The  list  shall  be  published  in  the  local  official 
Gazette. 

(3)  A  judicial  act  done  by  a  Civil  Court  on  aday  speci- 
fied in  the  list  shall  not  be  invalid  by  reason  only  of  its 
having  been  done  on  that  day. 

16.  Every  Civil  Court  under  this  Act  shall  use  a  seal 
S  e  a  1  a  0  f    °^  ^"^^  ^^"^  ^"^  dimensions  as  are  pre- 

Courts.  scribed  by  the  Local  Government. 

17.  (l)  where  any   Civil    Court   under  this  Act  has 

from  any  cause  ceased  to  have  jurisdiction 

Continuance     ^j^j^  respect  to  any  case,  any  proceeding 

f  C^™r       -     *^    relation   to  that  case  which,   if  that 

inff^^to^  have     Court  had  not  ceased  to  have  jurisdiction, 

farisdiction.         might  have  been  had  therein  may  be  had 

in  the  Court  to  which  the  business  of  the 

former  Court  has  been  transferred. 
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'     (2)  Nothing  in  this  section  applies  to   cases  for  which 
provision   is     made     in     section    623   or 
XIV  of  i882.       section  649  of  the  Code  of  Civil  Procedure 
or  any  other  enactment  for  the  time  being  in  force. 


CHAPTER  III. 
Ordinary  Jurisdiction. 

v^    f  P  n  •  ^^'     S*^^  ^s  otherwise  provided  by  any 
Bxtent  of  On-  enactment  for  the  time  being  in  force,  the 
&'rtrfct  Junsdiction  of  a  District  Judge  or   Subor- 
or  Subordinate  <i»»ate  Judge  extends,  subject  to   the  pro- 
Judge,  visions  of  section  15  of  the   Code  of  Civil 
Procedure,   to   all   original   suits   for  the 
IlVof  1882.  i-jj^^g  being  cognizable  by  Civil  Courts. 

.  19.     (i)  Save    as   aforesaid,   and   sub- 

Extent  of  jaris-    jg^^  ^Q  ^j^g  provisions   of  sub-section   (2), 
diction  of  Jlun-     ^^^  jurisdiction  of  a  Munsif  extends  to  all 
like  suits   of  which   the   value   does   not 
exceed  one  thousand  rupees. 

(2)  The  Local  Government  may,  on  the  recommenda- 
tion of  the  High  Court,  direct  by  notification  in  the 
official  Gazette,  with  respect  to  any  Munsif  named  there- 
in, that  his  jurisdiction  shall  extend  to  all  like  suits  of 
such  value  not  exceeding  two  thousand  rupees  as  may 
be  specified  in  the  notification. 

20.  (i)  Save  as  otherwise  provided  by 

DiBtoUud  A?    *°y  enactment  for  the  time  being  in  force, 

ditioualJudges.     an  appeal  from   a  decree  or  order  of  a 

District  Judge  or  Additional  Judge  shall 

Ke  to  the  High  Court 

(3)  An  appeal  shall  not  lie  to  the  High  Court  from  a 
decree  or  order  of  an  Additional  Judge  in  any  case  in 
Which,  if  the  decree  or  order  bad  been  made  by  the 
District  Judge,  an  appeal  would  no.t  lie  to  that  Court 
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h 


Apiiealf  from        21.     (i)  Save  as  aforesaid,  an  appeal 
nb ordinate    from  a  decree  or  order  of  a  Sabordjnate 
j^andllmi.    j^^ge  shaU  lie- 

(fl)  to  the  District  Judge  where  the  value  of  the  ori- 
ginal suit  in  which  or  in  any  proceeding  arisixig 
out  of  which  the  decree  or  order  was  made  did 
not  exceed  five  thousand  rupees,  and 

(b)    to  the  High  Court  in  any  other  case. 

(2)  Save  as  aforesaid,  an  appeal  from  a  decree  or 
order  of  a  Munsif  shall  lie  to  the  District  Judge. 

(3)  Where  the  function  of  receiving  any  appeals 
which  lie  to  the  District  Judge  under  sub-section  (i)  or 
sub-section  (2)  has  been  assigned  to  an  Additional  Judge, 
the  appeals  may  be  preferred  to  the  Additional  Judge. 

(4)  The  High  Court  may,  with  the  previous  sanction 
of  the  Local  Government,  direct,  by  notification  in  the 
official  Gazette,  that  appeals  lying  to  the  District  Judge 
under  sub-section  (2)  from  all  or  any  of  the  decrees  or 
orders  of  any  Munsif  shall  be  preferred  to  the  Court  of 
such  Subordinate  Judge  as  may  be  mentioned  in  the 
notification,  and  the  appeals  shall  thereupon  be  preferred 
accordingly. 


CHAPTER  IV. 
Special  Jurisdiction. 
Power  to  trans.  22.  (i)  A  District  Judge  may  transfer  to 
fer  to  Subordi-  any  Subordmate  Judge  under  his  admi- 
Bate  Judges  nistrative  control  any  appeals  pending 
appeals  from  before  him  from  the  decree?  or  orders  of 
Kunsifs.  Munsifs. 

(2)  The  District  Judge  may  withdraw  any  appeal  so 
transferred,  and  either  hear  and  dispose  of  it  himself  or 
transfer  it  to  a  Court  under  his  administrative  control 
cop>pe;tent  to  dispose  of  it. 

(3)  Appeals  transferred  under  this  section  shall  be 
disposed  of  subject  to  the  rules  applicable  to  like  appeal* 
when  disposed  of  by  the  District  Judge. 
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Exercise  23.  (i)  The  High  Court  may,  by  general 

by  Subordinate  ^^  spct:ial  order,   authorize  any   Sabordi- 

Judge  or  Miin-  nate  Judge  or  Munsif  to  take  cognizance 

sif  of  jurisdic-  of,  or  any  District  Judge  to  transfer  to  a 

-tion  of  District  Subordinate  Judge  or   Munsif  under  his 

Court  in  certain  administrative  control,  any  of  the  proceed- 

proceedings.  ings  next  hereinafter  mentioned  or  any 

class  of  those  proceedings  specificd^h  the  order. 

(2)    The  proceedings  referred  to  in  sub- section  ( I)  are 
the  following,  namely  : — 

(a)  proceedings  under  Bengal  Regulation  V,  1799 
{to  limit  the  Interference  of  the  Zillah  and  City 
Courts  of  Dewanny  Adawlut  in  the  Execution  of 
Wills  and  Administration  to  the  Estates  of  per- 
sons dying  intestate) ; 

(jb)  proceedings  under  Act  XL  of  1858  {for  making 
better  provision  for  the  care  of  the  persons  and 
property  of  Minors  in  the  Presidency  of  Fort 
William  in  Bengal) y  or  Act  IX  of  1861  {to  amend 
the  law  relating  to  Minors) ; 

Clause  {c)'-'Repealed  by  Act  VII  of  i88g. 

{d)    proceedings  under  the  Indian  Suc- 
X  of  1865.  cession  Act,  1865,   and  the  Probate  and 

Y  of  1881.  Administration  Act,   1881,  which   cannot 

be  disposed  of  by  District  Delegates  ;  and 
▼Tir  riQoo  W    references  by  Collectors  under  ^sec- 

XIV  of  1883.       jIqjj  222C  of  the  Code  of  Civil  Procedure. 

(j)  The  District  Judge  may  withdraw  any  such  pro- 
ceedings taken  cognizance  of  by,  or  transferred  to,  a 
Subordinate  Judge  or  Munsif,  and  may  either  himself 
dispose  of  them  ©r  transfer  them  to  a  Court  under  his 
administrative  control  competent  to  dispose  of  them. 

R 
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Disposal  of 
proceedrn^g  re- 
ferred to  in  last 
foref«i»g^  8OC- 
tiQ«. 


24.  (/)  Proceedings  taken  cognrzance  of  by,  or 
transKfered  to,  a  SaBordinate  Judge  •? 
Mtinsif^  as  the  case  may  be,  unier  the  la^ 
foregoing  section  shall  be  disposed  of  bf 
him  subject  to  the  rules  applicable  to  like 
proceedings  when  disposed  of  by  the 
District  Judge  ": 

Provided  that  an  appeal  from  *an  order  of  a  Munsif  in 
any  such  proceeding  shall  lie  to  the  District  Judge. 

(2)  An  appeal  From  the  order  «f  the  District  Judge 
on  the  appeal  from  the  order  of  the  Munsif  under  this 
sectioa  shall  lie. to  the  High  Court  if  a  further  appeal 
fr»m  the  order  of  the  Di^rict  Judge  is  allowed  by  the 
law  for  the  time  being  in  f©rce. 

25.  The  Local  Government  may,  by  notification  in 
t"he  official  Gazette,  confer,  within  such 
local  limits  as  it  thinks  fit,  upon  any  Sub- 
ordinate Judge  or  Munsif  the  jurisdiction 
df -a  Judge  of  a  Court  of  Small  Causes 
under  the  Provincial  Small  Cause  Courts 
Act,  1887,  for  the  trial  of  suits  cogniiable 
hy  such  Courts,  up  to  such  value  not  ex- 
ceeding five  hundred  rupees  in  the  case 
of  a  Subordinate  Judge  or  one  hundred 

Tupees  in  the  case  of  a  Munsif  as  it  thinks  fit,  and  may 
withdraw  any  jurisdiction  so  conferred. 


Power  to  invest  . 
Subordinate 
J.'u  d  g  e  8  and 
Hunsifs  wifh 
Small  Cause 
Court  jurisdic- 
tion. 

IXefl887. 


U 


'Suspension,  or 
remeval  of 
jTidges  by  Local 
Government. 

Suspension 
•f  Subordinate 
Judge  by  High 
Caurt. 


CHAPTER  V. 
Misfeasance. 

26.  Any  District  Judge,  Additional 
Jndge,  Subordinate  Judge  or  Munsif 
may,  for  any  misconduct,  be  suspended 
or  removed  by  the  Local  Government. 

27.  (/)  The  High  Court  may,  when- 
ever it  sees  urgent  necessity  for  so  doing, 
suspend  a  Subordinate  Judge.  '^ 
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(2)  Whenever  the  High  Court  suspends  a  Subor- 
dinate Judge  under  sub-section  (/),  it  shall  forthwithjre- 
port  to  the  Local  Government  the  circumstances  of  the 
suspension,  and  the  Local  Government  shall  make  such 
order  with  respect  thereto  as  it  thinks  fit. 

Suspension  or  28.  (i)  The  High  Court  may  appoint. 
Munsif  by^High  ^  commission  for  enquiring  into  alleged 
Court.  misconduct  of  a  Munsif. 

(2)  On  receiving  the  report  of  the  result  of  the  enquiry, 
the  High  Court  may,  if  it  thinks  fit,  remove  or  suspend 
the  Munsif. 

(3)  The  provisions  of  Act  No.  XXXVII  of  1850  {for 
regulating  Inquiries  into  the  behaviour  of  Public 
Servants  )  shall  apply  to  inquiries  under  this  section, 
the  powers  confened  by  that  Act  on  the  Government 
being  exercised  by  the  High  Court. 

(4)  The  High  Court  may,  before  appointing  the 
commission,  suspend  the  Munsif  pending  the  result  of 
the  inquiry. 

(5)  The  High  Court  may,  without  appointing  a  com-- 
mission,  remove  or  suspend  a  Munsif. 

.29.     (i)  A   District  Judge  may,   when- 
Suspension  of    ^^^^  ^^  g^^g  urgent  necessity  for  so  doing, 
trict  Judge   ^^"     suspend  a  Munsif  under  his   administra-' 
tive  control. 

(2)  Whenever  a  District  Judge  suspends  a  Munsif 
under  sub-section  (i),  he  shall  forthwith  report  to  the 
High  Court  the  circumstances  of  the  supension,  and  the 
High  Court  shall  make  such  order  with  respect  thereto 
as  it  thinks  fit. 
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CHAPTER  VI. 
.  Ministerial  Officers. 

30.     District  Judges  shall  appoint  the 

Appointment    ministerial  officers   of  their   Courts,  and, 

mUZIuml    subject  only  to  the   control   of  the   Local 

csers  of  District    Government,    may    remove    or    suspend 

Oaux^,  those  officers  or  fine  them  in  an   amount 

not  exceeding  one  month's  salary. 

Appointment  ^i.     (i)  The  miifisterial  officers  of  the 

Snistwiioffl-  ^'^^^  ^°"^^  subject  to  the  administrative 

cars    of    other  control   of   the  District  Judge   shall    be 

Courts.  appointed — 

(a)  in  the  case  of  an  appointment  not  likely  to  last, 
and  not  lasting,  longer  than  two  months,  by  those 
Courts,  and 

(b)  in  any  other  case,  by  the  District  Judge. 

(2)  An  Additional  Judge,  Subordinate  Judge  or  Mun- 
sifmay,  by  order,  remove  or  suspend,  or  fine  in  an 
amount  not  exceeding  one  month's  salary,  any  ministerial 
officer  of  his  Court  who  is  guilty  of  misconduct  or  neg- 
lect in  th(e  performance  of  the  duties  of  his  office. 

Appointment    ,  32.  .The   provisions   of  the    two    l^t 
and  removal  of    ^regomg  sections  shall  be  subject   to  the 
ministerial  offi-    following  modifications  in   their  applica- 
cers    on   joint    tion  to  ministerial  officers   employed  by 
establishments,    more  Civil  Courts  than  one,  namely  :— 
(a)    appointments  not  likely  to  last,  and  not  lasting, 
longer  than   two  months  shall  be  made  by  the. 
Court  of  highest  class  among  those   Courts,  or, 
where  there  is  no  difiference  in  class  among  those 
Courts,  by  the  senior  among  the  presiding  Judges 
thereof ;  and 
{b)    such  ministerial  officers  may  not  be  removed  or 
suspended  by  any  Court  except  the   Court   which 
under  clause  (a)  of  this  section  is  for  the  time 
being  charged  with  the  duty  of  making  appoint- 
ments to  fill  temporary  vacancies. 
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23.    The  District  Judge,  subject  only  ta  the  control 

of  the  Local  Government,  may,  by  order, 

General  Pow-    suspend  or  remove  any  ministerial  officer 

J?dee     ^   ^       ^®  whom  section   31  or  section  32  applies, 

and  may,  on  appeal  or  otherwise,   reverse 

or  modify  any  order  made  under  either  of  those  sections 

by  any  Court  under  his  administrative  control. 

34-    (0  The  Local  Government  may, 

.  ^"?^  ffl      at  the  instance  of  the  High  Court  or  of  a. 

^     "    °   "    District  Judge,  transfer  a  ministerial  offi^ 

cer  from  any  Civil  Court  under  this  Act, 

to  any  other  such  Court. 

(2)  The  District  Judge  may  transfer  a  ministerial 
officer  from  any  such  Court  within  the  local  limits  of  his 
jurisdiction  to  any  other  such  Court  within  those  limits. 

„        35.    Any  fine  imposed  under  this  Chap- 
flne    ^^^^^^        ter  may  be  recovered  by  deduction  from 
the  salary  of  the  person  fined. 


CHAPTER  VH. 
Supplemental  Provisions. 

Power  to  confer        36.     (i)  The   Local   Government  may 

powers  of  Civil     invest  with  the  powers  of  any  Civil   Court 
C^rts  on  om-    ^^^^^   ^j^jg  ^^^^   ^^  ^^^g  ^j.  jj^  ^jj.^^g  jj£ 

office, — 

{a)  any  officer  in  the  Chutia  Nagpur,  Jalpaigori  or 
Datjiling  district,  or  in  any  part  of  the  territories 
administered  by  the  ChiefCommissioner  of  Assam 
except  the  district  of  Silhat,  or, 

{b)  after  consultation  with  the  High  Court,  any 
officer  serving  in  any  other  part  of  the  territories 
to  which  this  Act  extends  and  belonging  to  a  class 
defined  in  this  behalf  by  the  Local  Government 
with  the  previous  sanction  of  the  Governor  General 
in  Council. 
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(2)  Nothing  in  sections  4  to  8  (  both  inclusive  ),  or 
sections  10  to  12  (  both  inclusive  )  or  sections  27  to  35 
(both  inclusive)  applies  to  any  officer  so  invested,  but  all 
the  other  provisions  of  this  Act  shall,  so  far  as  those 
provisions  can  be  made  applicable,  apply  to  him  as  if  be 
were  a  Judge  of  the  Court  with  the  powers  of  which  he 
is  invested. 

(3)  Where,  in  the  territories  mentioned  in  clause  (a) 
of  sub-section  (i),  the  same  same  local  jurisdiction  is 
assigned  to  two  or  more  officers  invested  with  the  powers 
ofaMunsif,  the  officer  invested  with  the  powers  of  a 
District  Judge  may,  with  the  previous  sanction  of  the 
Local  Government,  delegate  his  functions  under  sub- 
section (2)  of  section  13  to  an  officer  invested  with  the 
powers  of  a  Subordinate  Judge  or  to  one  of  the  officers 
invested  with  the  powers  of  a  Munsif. 

(4)  Where  the  place  at  which  the  Court  of  an  officer 
invested  with  powers  under  sub-section  (i)  is  to  be  held 
has  not  been  fixed  under  section  14,  the  Court  may  be 
held  at  any  place  within  the  local  limits  of  its  jurisdic- 
tion. 

37-     (i)  Where    in   any   suit  or   other 
Certain  deci-    proceeding  it   is   necessary   for    a    Civil 
aicordine      to     ^^"^^  ^^  ^^^^^^   ^"^  question    regarding 
Native  law.  succession,  inheritance,  marriage  or  caste, 

or  any  religious  usage  or  institution,  the 
Muhammadan  law  in  cases  where  the  parties  are  Mu- 
hammadans,  and  the  Hindu  law  in  cases  where  the  par- 
ties are  Hindus,  shall  form  the  rule  of  decision,  except 
in  so  far  as  such  law  has,  by  legislative  enactment,  been 
altered  or  abolished. 

(2)  In  cases  not  provided  for  by  sub-section  (i)  or 
by  any  other  law  for  the  time  being  in  force,  the  Court 
shall  act  according  to  justice,  equity  and  good  con- 
science. 

Jndgesnotto  38-  (1)  The  presiding  officer  of  a  Civil 
try  suits  in  Court  shall  not  try  any  suit  or  othei'  pro- 
which;tliey  are  ceeding  to  which  he  is  a  party  or  in  which 
interested.  he  is  personally  interested. 
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(2)  The  presiding  officer  of  an  appellate  Civil  Court 
under  this  Act  shall  not  try  an  appeal  against  a  decree 
or  order  passed  by  himself  in  another  capacity. 

(3)  When  any  such  suit,  proceeding  or  appeal  as  is 
referred  to  in  sub-section  (i)  or  sub-section  (2)  comes 
before  any  such  officer,  the  officer  shall  forthwith  transmit 
the  record  of  the  case  to  the  Court  to  which  he  is  imme- 
diately subordinate,  with  a  report  of  the  circumstances 
attending  the  reference. 

_     .  (4)    The  superior  Court  shall  thereupon 

iivorisa.  dispose  of  the  case  under  section  25  of 
the  Code  of  Civil  Procedure. 

(5)  Nothing  in  this  section  shall  be  deemed  to  affect 
the  extraordinary  original  civil  jurisdiction  of  the  High 
Court. 

Subordination  39.  For  the  purposes  of  the  last  fore- 
of  Courts  to  Die-  going  section  the  presiding  officer  of  a 
trict  Court.  Court  subject  to  the  administrative  control 

of  the  District  Judge  shall  be  deemed  to  be  immediately 
subordinate  to  the   Court  of  the  District  Judge,  and,  for 

TlVoflfiM  *^^  purposes  of  the  Code  of  Civil  Pro- 
•  ccdure,  the  Court  of  such  an  officer  shall 
be  deemed  to  be  of  a  grade  inferior  to  that  of  the  Court 
of  the  District  Judge. 

i««i,--o+;^«  ap  40-  (0  This  section  and  sections  I5, 
Art  to  ProTn-  3«,  37,  38  and  39  apply  to  Courts  of  Small 
cial  Courts  of  Causes  constituted  under  the  Provincial 
Small  Causes.       Small  Cause  Courts  Act,  1S87. 

(2)  Save  as  provided  by  that  Act,  the  other  sections 
[of  this  Act  do  not  apply  to  those  Courts. 
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THE 

GENERAL  CLAUSES  ACT, 

No.  I  of  1868. 


(WITH  THE  LATEST  AMENDMENTS.) 

PASSED  BY  THE  GOVEENOR  GENERAL  OP  INDIA  IN  COUNCIL. 

{Received  the  assent  of  the  Governor  General 

on  the  3rd  yanuaryy  1868.) 


An  Act  for  shortening  the  language  used  in 

Acts  of  the  Governor  General  of  India 

in  Council  and  for  other  purposes. 

Whereas  it  is  expedient  to  shorten  the  language  used 

in  Acts  made  by  the  Governor  General  of 

Pream  le.  India   in    Council,    and   to   make  certain 

provisions  relating  to  such  Acts  ;  It   is   hereby  enacted 

as  follows  : — 

I.     This  Act   may  be  cited  as    ^*The 
Short  title.         General  Clauses'  Act,  1868." 

2.     In  this  Act  and  in  all  Acts  made  by  the  Governor 
General  of  India  in  Council  after  this  Act 
Interpretation     gj^j^u  \^^yj^   come    into   operation, — unless 
clause.  there  be  something  repugnant  in  the   sub- 

ject or  context,— 

(i.)     Words   importing    the   masculine 
Gender.  gender  shall  be  taken  to  include  females  ; 

(2.)    Words  in  the  singular  shall  include 
Number.  ^^  plural,  and  vice  versa  ; 

,,  J,  (3.)     "  Person  "  shall  include  any  corn- 

Person,  pany,  or  association,   or  body   of  indivi- 

duals whether  incorporated  or  not  ; 
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..  Y      "  (4-)     "  ^^^^ "  ^^^   "month''  shall    res- 

I.    ^®^^  „  ^^^  pectively  mean  a  year  and  month  reckon- 

™°^    •  ed  according  to  the  British  calendar  ; 


I,,  ,,  (5.)     "  Immoveable  property"  shall  in- 

propwTy  "^  elude  land,  benefits  to   arise   out  of  land, 

^   ^    ^'  and  things  attached  to  the  earth,   or   per- 

manently fastened  to  anything  attached  to  the  earth  ; 

t^  (6.)    "  Moveable  property  "  shall  mean 

Moveable        property  of  every  description,   iexcept  im- 
property.  moveable  property  ; 

"  HerMaieatv "        ^7.)     "Her  Majesty"  shall   include   Her 
J    ^'      heirs  and  successors  to  the  Crown  ; 

(8.)  "  British  India  "  shall  mean  the  territories  for 
M-o  -i.-  tT  J-  I  the  time  being  vested  in  Her  Majesty  by 
Britishlndia.  ^^^  Statute  21  &  22  Vic,  cap.  106  {An 
Act  for  the  better  government  of  India),  other  than  the 
Settlement  of  Prince  of  Wales'  Island,  Singapore  and 
Malacca ; 

(9.)     "Government  of  India"  shall  denote  the  (zovemor 
„  General   of  India   in  Council,  or,  during 

flttd^*™  the  absence  of  the  Governor   General  of 

®        ^'  India  from   his  Council,  the  President  in 

Council,  or  the  Governor  General  of  India  alone,  as  re- 
gards the  powers  which  may  be  lawfully  exercised  by 
them  or  him  respectively ; 

Cio.)  "  Local  Government "  shall  mean  the  person 
„  authorized  by  law  to  administer  executive 

Local  Govern-  government  in  the  part  of  British  India 
^®^  '  in  which  the  Act  containing  such  expres- 

sion shall  operate,  and  shall  include  a  Chief  Commis- 
sioner ; 

„        (II.)     "High   Court"  shall  mean    the 

"Higli Court,      ijighest  Civil  Court  of  appeal  in  such  part ; 

(12.)  '-District  Judge"  shall  mean  the  Judge  of  a 
principal   Civil  Court  of  original  jurisdic- 

"Diatrict  tion  ;  but  shall  not  include  a  High  Coart 
Judge.  jj^  ^jjg  exercise  of  its  ordinary  or  extra- 

ordinary original  civil  jurisdiction  ; 
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(13.)  *,*  Magistrate  "  shall  include  all  persons  exercisitig 
yr  '  4.  ^  „  all  or  any  of  the  powers  of  a  Magistrate 
aasriBtrate.       ^^^^^  ^^^  ^^^^  ^^  Criminal  Procedure  ; 

(14.)     "Barrister"   shall  mean  a  barrister  of  England 
"T,     •  i.     .1    or  Ireland,  or  a  member  of  the  Faculty  of 
Barrister.       Advocates  in  Scotland  ; 

(15.)    "Section"  shall  denote  a  section 
"Section."        ^f  ^y^^  Act  in  which  the  word  occurs  ; 

(16.)    "Will"  shall  include  a  codicil  and  every  writing 
making  a    voluntary  posthumous    distri- 
"  Will.  "  bution  of  property  ; 

(17.)    "Oath,"  "swear "and  "affidavit"  shall  include 
,  „  affirmation,  declaration,  affirming  and  dc- 

^^*«''!»;^Tr,    daring  in  the   case  of  persons  by   law 
and  affidavit,      allowed  to  affirm  or  declare  instead  ef 
swearing  ; 
(18.)    "  Imprisonment"  shall  mean  im- 
"Imprison-       prisonment  of  either  description  as    de- 
°®'^*-"  fined  in  the  Indian  Penal  Code. 

(19.)  And  in  the  case  of  any  one  whose  personal  law 
"  Son  "  permits  adoption,  "  son  "  shall  include  an 

•*  Father  "        adopted  "son,  and  "  father "  an  adoptive 
father. 
3.     In  all  Acts  made  by  the  Governor  General  of 
India  in   Council  after  this  Act  shall  have  come  into 
operation  : — 

Revival  of  re-  (i.)  For  the  purposeof  reviving,  either 
pealed  enact-  wholly  or  partially,  a  Statute,  Act  or  Rc- 
menw.  gulation*  wholly  or  partially  repealed,  it 

shall  be  necessary  expressly  to  state  such  purpose  ; 

(2)  For  the  purpose  of  excluding  the 
Commencement  gj.g^  j^^  ^  series  of  days  or  any  other  period 
of  time.  Qf  ^^^g^  ,t  shall  be  sufficient  to  use  the 

word  "  from  ;  " 


*  See  Act  I  of  1887,  section  9. 
42 
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'    L.  (3')     For  the  purpose  of  including  the 

TwmTiiation    j^g^  jj^  ^  series  of  days  or  any  other  period 
0    ime.  ^£  ^j^^^   j^  gj^^jj  ^^  sufficient  to  use  the 

word  "  to  "  ; 

(4.)    For  the  purpose  of  expressing  that  a  law  relative 
to  the  chief  or  superior  of  an  office,  shall 
Official  chiefa     apply  to  the  deputies  or  subordinates  law- 
nates  fully  executing  the  duties  of  such  office  in 
the   place  of  their  superior,   it  shall  be 
sufficient  to  prescribe  the  duty  of  the  superior  ; 

(5.)  For  the  purpose  of  indicating  the  relation  of  a  law 
to  the  successors  of  any  functionaries,  or 

Successors.  of  corporations  having  perpetual  succes- 
sion, it  shall  be  sufficient  to  express  its  relation  to  the 
functionaries  or  corporations  ;  and 

(6.)    For  the  purpose  of  indicating  the  application  of 
.  a  law   to   every  person  or  number  of  per- 

Bubstitntion  of  gons  for  the  time  being  executing  the  func- 
functionaries.  ^j^^s  ^f  ^^  ^gj^^^  j^  gj^^^  ^^  sufficient  to 
mention  the  official  title  of  the  officer  at  present  exe- 
cuting such  functions,  or  that  of  the  officer  by  whom  the 
functions  are  commonly  executed. 

4.  Whenever  by  any  Act  or  Regulation  now  in  force 

_  b      ^^  hereafter  to   be  in  force,  any  duty  of 

t^^I^jaa^LH^  customs  or  excise  or  in  the  nature  thereof 
taJnen pro  rata,     •      1     •  vi  ^'^       ^ 

^  IS    leviable   on    any  given  quantity,   by 

weight,  measure  or  value,  of  any  goods  or  merchandize, 

a  like  duty  shall  be  leviable  according  to  the  same  rate 

on  any  greater  or  less  quantity. 

5.  The  provisions  of  sections  sixty-three  to  seventy, 
Beoovery  of    both  inclusive,  of  the  Indian  Penal   Code, 

fines.  and  of  section  sixty-one*  of  the  Code  of 

lot  XXV of  1861.  Criminal  Procedure,  shall  apply  to  all 
fines  imposed  under  the  authority  of  any  Act  hereafter  to 
be  passed,  unless  such  Act  shall  contain  an  express  pro- 
vision to  the  contrary. 


♦  Corresponding  to  sec.   307  of  Act  X  of  1872  and  sec.  386  of 
Act  X  of  1883.  "^  ^  ^ 
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6.  The  repeal  of  any  Statute,  Act  or 
nnder  m?^  Regulation,  shall  not  affect  anything  done 
menttefowite  or  any  offence  committed,  or  any  fine  or 
repeal  to  be  P^^^^^y  mcurred,  or  any  proceedings  com- 
un^ected.  menced   before    the  repealing  Act  shall 

have  come  into  operation. 


1} 


Repealed  by  Schedule  to  Act  I  of  1872 
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PASSED  BT  TES  OOVEBKOB  OHmSSAL  OF  INDIA  HT  COIJHGILi. 
(Received  the  assent  of  the  Governor  General  on  the^ 
14th  yanttary^  j8&^.)  ,  ,       *. 


An  Act  for  further  shortening  tlie' languagfe*userf*!h 
Acts  of  the  Governor  General  tn  Council^  ioA.  iOx  other 
purposes.  '....: 

Wherejis  it#is  expedient  further  to  shorten  the  tangttstge 
used  in  Acts  made  by  the  Governor  General  in  Council^ 
and  to  make  certain  further  provisions  rdatirig' to' those 
Acts  and  to  Regulations  under  the  Statetute  33  Victoria^ 
chapter  3,  section  i ;  It  is  hereby  eiiacC«d  as'  follows  ;i-*: 

_,.,      ,  I.    (/)    This:  Act  m^y  be  i:atled.  the 

i^wm^t?"^    GcneralClausesAcVi8«7;and.  , 

■ '  ■  /  «•.  - 
(2)    It  shall  come  into  ftKce  at  once^ 


PARTI. 

Additional  Clausb?» 

i«rfWM^*  «r  ^    Th«s  Part  shall  at»^:  to  this  Act 

tM?^  and  to  aU  Acts  made  fiy  the  Governor 

^^  General   in  Council   under   the   Indian 

S|i%25 1x9..  Coimcils  Act^  1861,  after  the  passing  of 

••^  thisAct. 
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3.  In  9ny  Act  to  which^this  Part  applies,  unless  there 
-.  a  ...  is  somethiig  repugnant  in  the  subject  or 

DeflmtiOBi.        context,^/  \ 

(i)  ^^  4^e^",  with  its  gratpm^tjc^aj  vada^foiis  and 
TTViif  iRfin  ^^O&mi^  jejfprfi.^ops,  ^h^U  hjaArj§  tije  same 
jUiV  « low.      meaning  as  in  the  Indian  Penal  Code : 

{2)  "  Chapter  \  **.Pari  '*  a^nd  ^  schedule  "  shall  denote, 
respectively,  a  Chapter  and  Part  of,  and  schedule  to, 
the  Act  )n  which  the  word  occurs  : 

.<j»)    Wjiib-jectip!j«  5MI  diBfi^«^  ft  ?^l?l^si«|ct^<?»  ^f  tte 
s^c^jon  ii^  which  the  wor4  occurs  : 

{4)  "  commengeiQ^nt ",  used  with  reference  to  an  Act 
shall  mean  the  day  on  which  the  Act  comes  into  force  : 

(5)  "  ^nancial  year"  shall  mean  the  year  commencing 
/^pT^.fils^4fty  pf  April : 

•  (^  '♦^ioc«i.awth«rUy"  ?hj|ll  ms^  a  wjnicipal  conv 
mittee,  district  board,  body  of  port  commissioners  or 
^bl^r  ^Vtbprjjy  Jfigally  entitled  tq,  or  entrusted  by  the 
(^.^ipipv^pt  with,  the  control  or  m^^nagement  of  a 
isWKiP?^  9r  Jpipal  fun4  : 

'  (7)  **siti|p^'  «hfllJ  iodiHk  av^ry  4e§qriptioa  pf  vessel 
U8«d  in  navigiatiflo  «ftt  e^riv^jv^ly  prqppUed  by  o^rs  : 

-  {Sy  *^ master^,  ntsfi  w^tb  re^ofpnce  to  a  ship,  shall 
mean  any ^p«r?o^  {txfi9pt  »pUpt  pr  Ji^oj[|i-master) having 
for  the  time  being  control  or  charge  of  the  ship :  - 

(p)  "offence"  jih^  'm§^9  ^ny:a(;t,ftr  omission  m^de 
punishable  by  any  law  for  the  time  being  in  force  : 

(jo)  "public  nuisance**"  sTiall  have  the  meaning  as- 
signed to  that  expression  ip^s^c^ion  268  of  the.  Indian 
Penal  Code  :  .    ^  .   n  { 

(11)  "registeiPfi^^-.-gteHrnif?^  ^gi^tercd  under  the 
la;{¥  for  the  time  being  in  force  ifor  the  registration  of 
'dociimeifti  :*  '         •   .  .- 

■  Oi)  "i^ign*',  wit}i  its  gramtijatical  variatioas  ^i 
-^gogn^te  ejcpri^sipii^^  sh^ij,  ^itji  reference  to  a  pe^rson 
'whbis  unjtblfe  to  Write  hisiname^  ijicLu4e  **hiark  ,  witj^ 

its  grammatical  variations  and  cognate  expressions  : 
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(73)  "value",  used  with  reference  to  a  suit,  shall 
mean  the  amount  or  value  of  the  subject-matter  of  the 
suit :  and 

{14)  "write",  with  its  grammatical  variations  and  cog- 
nate expressions,  shall  include  "print"  and  "lithograph", 
with  their  grammatical  variations  and  cognate  expres- 
sions. 

4.  Where,  by  an  Act  to  which  this  part  applies  and 
which  is  not  to  come  into  force  immediate- 
MwEingofrulei  lyfon  the  passing  thereof,  a  power  is  con- 
and  issue  ot  ferred  on  the  Governor  Generalin  Coun- 
^MsSe  a^^d  ^'^  ^'^  ^"  ^  L^^^'  Government  or  a  High 
Lmmencement  ^?l^^  ^o  make  rules,  or  to  issue  orders 
of  Act.  w^^"   respect  to   the   application     of  the 

Act,  or  with  respect  to  the  establishment 
of  any  Court  or  office  or  the  appointment  of  any  Judge 
or  officer  thereunder,  or  with  respect  to  the  persoji 
by  whom,  or  the  time  when,  or  the  place  where,  or  the 
manner  in  which,  or  the  fees  for  which,  anything  is  to  be 
done  under  the  Act,  the  power  may  be  exercised  at  any 
time  after  the  passing  of  the  Act,  but  rules  or  orders  so 
made  or  issued  shall  not  take  effect  till  the  commence- 
ment of  the  Act. 

V          f    Ko  5*    -^"y  power  conferred  on  the  Gover- 

-J^wwo  kS  nor  General  in    Council  or  on  a   Local 

S^rnmeS  Government   by   an   Act    to    which   Ms 

from    time    to  ^^^^  applies  may  be  exercised   from   time 

time.  to  time  as  occasion  requires. 

.  .  6.     Where,   by   an   Act   to   which   this 
r  ^^°^^"°^  Part   applies,   a   power  to  make  rules   is 
making  of  rules  expressed  to  be  given  subject  to  the   con- 
after    previous  <^'t^o"  ^^  ^"e  rules  being  made  after  previ- 
publication.  ous  publication,    the  following  provisions 
shall  apply,  namely  : — 

(i)  The  authority  having  power  to  make  the  rules 
shall,  before  making  them,  publish  a  draft  of  the  pro- 
posed rules  for  the  information  of  persons  likely  to  be 
affected  thereby. 

(2)  The  publication  shall  be  made  in  such  manner  as 
that  authority  deems  to  be  sufficient,  or,  if  the  condition 
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with  respect  to  previous  publication  so  requires,  in  such 
manner  as  the  Governor  General  in  Council  or  the  Local 
Government  prescribes. 

(3).  There  shall  be  published  with  the  draft  a  notice 
specifying  a  date  at  or  after  which  the  draft  will  be  taken 
into  consideration. 

(4)  The  authority  having  power  to  make  the  rules, 
and,  where  the  rules  are  to  be  made  with  the  sanction, 
approval  or  concurrence  of  another  authority,  that  autho- 
rity also,  shall  consider  any  objection  or  sug;gestion 
which  may  be  received  by  the  authority  having  power 
to  make  the  rules  from  any  person  with  respect  to  the 
draft  before  the  date  so  specified. 

(5)  The  publication  in  an  official  Gazette  of  a  rule 
purporting  to  have  been  made  in  exercise  of  a  power  to 
make  rules  after  previous  publication  shall  be  conclusive 
proof  that  the  rule  has  been  duly  made, 

7.     (i)  Where  a  limited  time  from  any  date  or  from 

the  happening  of  any  event  is  appointed 

Computation    or  allowed,  by  an  Act  to  which   this    Part 

^™®'  applies,  for  the  doing  of  any  act  or  the 

taking  of  any  proceeding  in  a  Court  or  office,  and  the 

last  day  of  the  limited  time  is  a  day  on  which  the    Court 

or  office  is  closed,  then  the  act  or  proceeding  shall  be 

considered  as  done  or  taken  in  due  time   if  it  is   done  or 

taken  on  the  next  day  afterwards  on  which  the  Court  or 

office  is  open. 

(2)  Where,  by  an  Act  to  which  this  Part  applies,  any 
act  or  proceeding  is  directed  or  allowed  to  be  done  or 
taken  in  a  Court  or  office  on  a  certain  day,  then,  if  the 
Court  or  office  is  closed  on  that  day,  the  act  or  proceed- 
ing shall  be  considered  as  done  or  taken  in  due  time  if  it 
is  done  or  taken  on  the  next  day  afterwards  on  which 
the  Court  or  office  is  open. 

TV  f  i«77  (^^    '^^^^  section  does  not  apply  to  any 

XV  or  1877.  ^^^  Qj.  proceeding  lo  which  the  Indian 
Limhation  Act,  1877,  applies. 
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8.    Where  an  act  or  omission   constitutes  an   offence 

under  two  or  more  enactments   of  which 

Provisions  as    gjther  or  any  is  an  Act  to  which  this  Part 

tooffences under    applies,  the  offender  shall  be  liable   to  be 

^Idiment!  ''''*     prosecuted  and  punished  under  either  or 

any  of  those  enactments,  but  shall  not  be 

liable  to  be  punished  twice  for  the  same  offence. 


PART  II. 

SaPPLEMENTAL  PROVISIONS. 

9.  The  words  "  wholly  or  partially  " 
Amendment  of  ^Yi2l\\  be  inserted  before  the  word  "repeal- 
section  3  (1)  Act     g^„  jjj  ^.i^^gg  ( J )  Qf  gg^,jjQ„  ^  q£  ^jjg  Qgjjgj._ 

1,  iww.  ^j  Clauses  Act,  1868,  and  shall  be  deemed 

to  have  been  there  from  the  commencement  of  that  Act. 

10.  The  provisions  of  this  Act  and  of 
Application  of    ^j^^  General   Clauses  Act,    1868,  shall,  so 

I  ISes'toReffu-  ^^^  ^^  ^^^^  ^^^  ^^  made  applicable,  apply 
litions  under  ^  to  all  Regulations  which  may  receive  the 
Vic.  c.  3  8. 1.  assent  of  the  Governor  General  under  the 
Statute  33  Victoria,  chapter  3,  section  i, 
after  the  commencement  of  this  Act. 
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THE 

INDIAN  OATHS  ACT, 

No.  Z  Of  1873. 
(WITH  AMENDMENTS  UP  TO  JUNE  1889.) 


:^IlSS£D  by  the  aeVERNOB  general  of  INDIA  IN  COUNCIL. 
(Received  the  assent  of  tke  Governor  General  en  the 

8th  April  1873,) 
N.  B,  The  (Schedule  to  this  Act  has  been  repealed  by 

Act  XII  of  J873. 


Am  Act  to  consolidate  the  law  relating  t«  Judicial 
Oaths,  and  for  other  purposes. 
Whereas  it  is  expedient  to  consolidate  the  law  relating 
to  judicial  oaths,  affirmations  and  declara- 
Preamble.         ^j^j^g^  ^^^  ^^  repeal  the  law  relating  to 
•fficial  oaths,  affirmations  and  declarations  ;  It  is  hereby 
enacted  as  follows  :— 

/. — Preliminary, 
I-    This  Act  may  be  called  "The  Indian 
Short  title.       Oaths  Act,  1873  :" 

It  extends  to  the  whole  of  British  India,  and,  so  far 
as  regards  subjects  of  Her  Majesty,  to  th« 
Local  exftent.      territories  of  Native  Princes  and  States  in 
alliance  with  Her  Majesty  ; 

Gommenca-       '^And  it  shall  come  into  force  en  the  first 
ment.  day  of  May  1873. 

T2.    The   enactments  specified    in  the 
Bepeal  of  en-    schedule  hereto  annexed  are  repealed  to 
aotments.  the  extent  mentioned  in  the  third  column 

thereof. 


•  Repealed  by  Act  XII  of  1876. 
t  Repealed  by  Act.  XII  of  1873. 
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3.  Nothing  herein  contained  applies  to  proceedings 

before  Courts  Martial,  or  to  oaths,  affirm- 

Saringofcer-    ations  or  declarations  prescribed  by  any 

aSL?Hn««        law  w^ich,  under  the  provisions  of  the 

amrmations.        j^^.^^  Councfls'  Act,  1861,  the  Gdvemor 

General  in  Council  has  not  power  to^  repeal. 

//. — Authority  to  administer  Oaths  and  Affirmations, 

4.  The  following  Courts  and  persons  are  authorized 
Authority  to  ad-  ^^  administer,  by  themselves  or  by  an 
siinister  oaths  officer  empowered  by  them  in  this  behalf^ 
and  affirm-  oaths  and  affirmations  in  discharge  of  the 
ations.  duties  or  in  exercise  of  the  powers  imposed 
or  conferred  upon  them  respectively  by  law  : — 

(a.)  All  Courts  and  persons  having  by  law  or  consent 
of  parties  authority  to  receive  evidence  ; 

(b.)  The  Commanding  Officer  of  any  military  station 
occupied  by  troops  in  the  service  of  Her  Majesty :  provided 

(i)  that  the  oath  or  affirmation  be  administered  with- 
in the  limits  of  the  station,  and 

(2}  that  the  oath  or  affirmation  be  such  as  a  Justice 
of  the  Peace  is  competent  to  administer  in 
British  India. 

///. — Persons  by  whom  Oaths  or  Affirmations  must 
be  made, 
©athsor  affirm-        ^     q^^^  ^^  affirmations  shaU  be  made 
SV-  by  the  following  persons:- 

(a,)  all  witnesses,  that  is  to  say,  all  persona  who  may 
lawfully    be    examined,    or    give,    or  be 

witnesses :  required  to  give,  evidence  by  or  before  any 
Court  or  person  having  by  law  or  consent  of  parties 
authority  to  examine  such  persons  or  to  receive  evidence : 

(b.)    interpreters    of   questions  put  t$ 
interpreters:     ^^^j  evidence  given  by,  witnesses,  and 

jnroM.  iP»)    jurors. 
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Nothing  herein  contained  shall  render  it  lawful  to 
administer,  in  a  criminal  proceeding,  an  oath  or  affirma- 
tion to  the  accused  person,  or  necessary  to  administer  to 
the  official  interpreter  of  any  Court,  after  he  has  entered 
on  the  execution  of  the  duties  of  his  office,  an  oath  or 
affirmation  that  he  will  faithfully  discharge  those  duties. 

Afflrmatm  by        ^-    Where  the  witness,  interpreter  or 
Natives  or  by    juror  is  a  Hindu  or  Muhammadan, 
persons  object-        or  has  an  obection  to  making  an  oath,  . 
ing  to  oaths.        he  shall,  instead  of  making  an  oath,  msdce 
an  affirmation. 

In  every  other  case  the  witness,  interpreter  or  juror 
shall  make  an  oath. 

IV, — Forms  of  Oaths  and  Affirmations, 


and     affirma' 
tions. 


7.  All  oaths  and  affirmations  made  under 

l<^J^«,°^^^f^    section  five  shall  be  administered  acqord- 

o   «w,o-    .^^  ^^  ^^^^  forms  as  the  High  Court  may 

from  time  to  time  prescribe. 

And  until  any  such  forms  are  prescribed  by  the  High ' 
Court,  such  oaths  and  affirmations  shall  be  administered 
according  to  the  forms  now  in  use. 

Explanation. — As  regards  oaths  and  affirmations  ad- 
ministered in  the  Court  of  the  Recorder  of  Rangoon  and 
the  Court  of  Small  Causes  of  Rangoon,  the  Recorder  of, 
Rangoon  shall  be  deemed  to  be  the  High  Court  within 
the  meaning  of  this  section. 

8.     If  any  party  to,  or  witness  in,  any  judicial  proceed- 
ing offers  to  give  evidence  on  oath  or 
Power  of  Court    solemn  affirmation  in  any  form  common 
*°.  ^^l^  ^^'     amongst,  or  held  binding  by,  persons  of 
tain  oa     .  ^j^^  ^^^^  ^^  persuasion  to  which  he  be- 

longs, and  not  repugnant  to  justice  or  decency,  and  not 
purporting  to  affect  any  third  person,  the  Court  may,  i^ 
it  thinks  fit,  notwithstanding  anything  hereinbefore  con* 
tained,  tender  such  oath  or  affirmation  to  him. 

43 
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9.       If  any  party  to  any  judicial  proceeding  oflfers  to 

be  bound  by  any   such   oath  or  solemn 

Court  may  ask     affirmation  as    is  mentioned    in  section 

^fifT     -n     eight,  if  such   oath  or  affirmation  is  made 

m^efathpri.     by  the  other  party  to    or  by  any  witness 

posed  by  oppo-     m,  such  proceedmg,  the  Court  may,  if  it 

dteparty.  thinks  fit,  ask  such  party  or  witness,  or 

cause  him  to  be  asked,  whether  or  not 

he  will  make  the  oath  or  affirmation  : 

Provid  ed  that  no  party  or  witness  shall  be  compelled 
to  attend  personally  in  Court  solely  for  the  purpose  of 
answering  such  question. 

10.     If  such  party  or  witness  agrees   to  make  such 

•  •  *,  *•         ^*^^  ^^  affirmation,  the  Court  may  proceed 

r    ^T^v'      ?     to  administer  it,  or  if  it  is  of  such  a  nature 

ofoathifaccept-     ^^^^  j^  ^^y  ^^  '^^^^  conveniently  made 

out   of   Court,    the    Court  may    issue  a  i 
Commission  to  any  person  to  administer  it,  and  authorize 
him  to  take  the  evidence  of  the  person  to  be  sworn  or 
affirmed  and  return  it  to  the  Court. 

Evidence  con-  n.  The  evidence  so  given  shall,  as 
olnsive  as    against    the    person    who  offered    to  be 

against  person    bound  as  aforesaid,   be  conclusive  proof 
offleringr  to  be    of  the  matter  stated. 
Donnd. 

12.  If  the  party  or  witness  refuses  to  make  the  oath 
_       ,        .or  solemn  affirmation  referred  to  in  sec- 

J!*^  f  "^f  S  ^*°^  ®\^^*'  ^^  ^^^"  "°*  ^®  compelled  to 
to  male  oath!  make  it,  but  the  Court  shall  record^  as 
part  of  the  proceedmgs,  the  nature  of  the 
oath  or  affirmation  proposed,  the  facts  that  he  was  asked 
whether  he  would  make  it,  and  that  he  refused  it,  to- 
gether with  any  reason  which  he  may  assign  for  his 
refusal. 

V. — Miscellaneous. 

13.  No  omission  to  take  any  oath  or  make  any 
^Procedingsajid  affirmation,  no  substitution  of  any  one 
tridenMnot  in-  for  any  other  of  them,  and  no  irregularity 
om^lonofoatf  whatever  in  the  form  in  which  any  one  of 
or  irregularity,    them  is  administered,  shall  invalidate  any 
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proceeding  or  render  inadmissible  any  evidence  what* 
ever,  in  or  in  respect  of  which  such  omission,  substi« 
tution  or  irregularity  took  place,  or  shall  affect  the 
obligation  of  a  witness  to  state  the  truth. 

_  .  .  14.    Every  person  giving  evidence  on 

e^Zn  any  subject  before  any  Court,  or  person 
U  statd  the  ^^"^^^V  authorized  to  admmister  oaths 
truth.  ^^^  affirmations  shall  be  bound  to  state 

the  truth  on  such  subject. 

15.    The  Indian  Penal  Code,  sections 
Amendment  of    j^g  ^nd  181,  shall  be  construed  as  if,  after 
W  it'^    the  word"  oath,  «  the  words  "oraffirma- 
181.  tion  "  were  mserted. 

16.    Subject  to  the  provisions  of  sections  three  and 

nffl  •  1    ¥^>     ^^®»  "°  person  appointed  to  any  office 

bouS  °  ^^^^'  ^^^^^^  entering  on  the  execution  of 

*  '  the  duties  of  his  office,  be  required  to 

make  any  oath,  or  to  make  or  subscribe  any  affirmation 

or  declaration  whatever. 
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SCHEDULE. 

{See  section  2.) 
PART  l.-STATUTES. 


Year  and 
Chapter. 


Title. 


Sztent  of  repeal 


9  Geo.  IV, 
c.  74. 


3  &  4  Wm. 
IV,  e.  49. 


3  &  4  Wm. 
iV,  c.  8a. 


5  &  6  Wm. 
IV,  c.  62. 


X  &  2  Vic, 
c.  77. 


An  Act  for  improving  the  Adminis 
tration  of  Criminal  Justice  in  the 
Bast  Indies, 

An  Act  to  allow  Quakers  and  Mor- 
avians to  make  Affirmation  in  all 
cases  where  an  Oath  is  or  shall  be 
required. 

An  Act  to  allow  the  People  called 
Separatists  to  makea  solemn  Affirma- 
tion and  Declaration  instead  of  an 
Oath. 

An  Act  to  repeal  an  Act  of  the  pre- 
sent Session  of  Parliament  intituled 
"AnAct  for  the  more  effectual  Aboli- 
tion of  Oaths  and  Affirmations  taken 
and  made  in  various  Departments  of 
the  State,  and  to  substitute  Declara- 
tions in  lieu  thereof  ;  and  for  the  more 
entire  Suppression  of  voluntary  and 
extra-judicialiOaths  and  Affidavits  ;" 
and  to  make  other  Provisions  for 
the  Abolition  of  unnecessary  Oaths. 

An  Act  for  permitting  Affirmation 
to  be  made  instead  of  an  Oath  in 
certain  cases. 


Sections  thirty- 
six  and  thirty- 
seven. 

The  whole  Act. 
so  fEU"  as  it  ap- 
plies to  Hriti^ 
India. 

The  whole  Act. 
so  far  as  it  ajv 
piies  to  British 
India. 

The  whole  Act, 
so  far  as  it  ap- 
plies to  British 
India. 


The  whole  Act, 
so  far  as  it  ap- 
plies to  British 
India. 


PART  n.-ACTS. 


IsTumber  and 
Year. 

Subject  or  Title. 

Extent  of  repeal. 

'iX  of  1836 

Commanding    Officer's    power  to 
administer  Oaths. 

The  whole. 
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XXI  of  1837 


V  of  1840 


;CVofia43 


XV  of  1852 


XII  of  1856 


VII  of  1857 


XII  of  1859 


XVIII  of 
1863 


Offite  Oaths  and  Declarations 


An  Act  concerning  the  Oaths  and 
Declarations  of  Hindoos  and  Maho- 
medans. 

An  Act  for  the  more  extensive  em- 
ployment of  Uncovenanted  Agency 
in  the  Judicial  Department 

An  Act  to  amend  the  Law  of  Evi- 
dence. 

An  Act  to  amend  the  Law  respecting 
the  employment  of  Ameens  by  the 
Civil  Courts  in  the  Presidency  of 
Fort  William. 

An  Act  for  the  more  extensive  em- 
ployment of  Uncovenanted  Agency 
in  the  Revenue  and  Judicial  Depart- 
ments in  the  Presidency  of  Fort  St. 
George. 

An  Act  to  make  better  provision  for 
the  trial"of  Pilots  at  the  Presidency 
of  Fort  WilUam  in  Bengal  for  breach 
of  duty. 

An  Act  to  make  provision  for  the 
speedy  and  efficient  disposal  of  the 
business  now  pending  in  the  Office 
of  the  Master  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal, 
and  to  provide  for  the  abolition  of 
the  Oaths  now  administered  to 
Hindoos  and  Mahomedans  in  the 
said  Court,  and  to  amend  the  Code 
of  Civil  Procedure  in  respect  of  pro- 
cess issued  out  of  the  said  Court  in 
the  exercise  of  its  Original  Civil 
Jurisdicion. 


Sonmchashas 
not  been  repeal- 
ed. 

So  much  as  has 
not  been  repeal- 
ed. 

Section  two. 


Section  twdva 


Section  four. 


Section  two. 


Sections  twelve 
and  fifteen. 


Section  nine. 
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yam|)er  and 


Title, 


Extent  of  repaaL 


lVofx866 


II  of  1869 


IV  ai  1871 


VIofI87i 


VI  of  187a 

XVIII  of 
1870 

Bombay  Act 
VI  of  1866. 


An  Act  to  amend  the  constitution 
of  the  Chief  Court  of  Judicature  in 
the  Punjab  and  its  Dependencies. 

An  Act  for  the  appointment  of 
Justices  of  the  Peace. 

An  Act  to  oonsolidate  and  amend 
the  Laws  relating  to  Coroners. 


An  Act  to  consolidate  and  amend 
the  law  relating  to  the  District  and 
Subordinate  Civil  Courts  in  Bengal. 

Au  Act  to  amend  the  Law  relating 
to  Oaths  and  Affirmations. 

An  Act  to  amend  the  Indian  Evi- 
dence Act,  1872. 

An  Act  to  amend  the  Law  relating 
to  certain  Declarations  of  Office  in 
tht  Bombay  Presidency, 


Section  five. 


Sections  seven 
and  eight. 

Section  seven, 
and,  in  section 
thirty-eight,  the 
words  ••  and 
such  deputy 
shall  take  and 
subscribe,  be- 
fore one  of  the 
Judges  of  the 
High  Court,  an 
oath  that  he 
will  faithfully 
discharge  tfaie 
duties  of  his 
office. 
Section  tlurteen. 


The  whole. 


Section  twelve 


The  whole. 
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KumlMr  and 
year. 


Title. 


Extent  of  repeal. 


Bengal  Re- 
gulation IV 
of  1793- 


Bengal  Re- 
gulation III 
of  1803. 


Bengal  Re- 

^gulation  IX 

of  1833. 


Madras  Re- 
gulation I 
of  1803. 


Madras  Re- 
gulation II 
of  1803. 


A  Regulation  for  receiving,  trying, 
and  deciding  Suits  or  Complaints 
declared  cognizable  in  the  Courts 
of  Dewanny  Adawlut  established 
in  the  several  Zillahs,  and  in  the 
Cities  of  Patna,  Dacca,  and|Moorshe- 
dabad. 

A  Regulation  for  receiving,  trying, 
and  deciding  Suits  or  Complaints, 
declared  cognizable  in  the  Courts 
of  Adawlut  established  in  the  several 
Zillahs  in  the  Provinces  ceded  by 
the  Nawaub  Vizier  to  the  Honour- 
able the  English  East  India  Com- 
pany. 

A  Regulation  to  modify  certain 
Portions  of  Regulation  VII  of  1822, 
and  Regulation  IV  of  1828  ;  to  pro- 
vide for  the  more  speedy  and  satis- 
factory Decision  of  Judicial  Questions 
cognizable  by  Officers  of  Revenue  em- 
ployed in  making  Settlements  under 
the  above  Regulations  ;  for  enforc- 
ing the  Production  of  the  Village 
Accounts  ;  for  the  more  extensive 
Employment  of  Native  Agency  in  the 
Revenue  Department ;  and  to  de- 
clare the  Intent  of  Section  V,  Regu- 
lation VII  of  1822,  touching  Claims 
to  Malikana. 

A  Regulation  for  defining  the  Duties 
of  the  Board  of  Revenue,  and  for 
determining  the  Extent  of  the  Powers 
vested  in  the  Board  of  Revenue, 

A  Regulation  for  describing  and 
determining  the  Conduct  to  be  ob- 
served by  Collectors  in  certain  cases. 


So  much  of  SCO 
tion  six  as  has 
not  been  repeal , 
ed. 


So  much  of  sec- 
tion seven  as  has 
notbeen  repeal- 
ed, and  section 
eight 


Section  nineteen. 


Sections     two 
and  three. 


Sections   three 
and  four. 
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Madras  Re- 
gulation xrv 
of  1816. 


Bombay  Re 
gulation  VI 
of  1799.  * 


Bombay  Re- 
gulation II 
of  i8»7. 


Bombay  Re 

gulation  XII 

of  1827. 


Bombay  Re- 
gulation XIII 
of  1827. 


A  Regulation  for  amending  and 
modifying  the  Rules  which  have 
been  passed  regarding  the  Office 
of  Vakeel  or  Native  Pleader  in  the 
Courts  of  Civil  Judicature. 

A  Regulation  for  enacting  the  exist- 
ing Rules  for  the  Collection  of  the 
Bombay  Customs. 


A  Regulation  for  defining  the  consti- 
tution of  Courts  of  Civil  Justice,  and 
the  powers  and  duties  of  the  Judges 
and  officers  thereof. 


A  Regulation  for  the  establishment 
of  a  system  of  Police  throughout 
the  Zillahs  subordinate  to  Bombay, 
for  providing  Rules  for  its  Adminis- 
tration, and  for  defining  the  Duties 
and  Powers  of  all  Pohce  Authorities 
and  Servants. 

A  Regulation  for  defining  the  Con- 
stitution of  Courts  of  Criminal 
Justice,  and  the  Functions  and  Pro- 
ceedings Uiereof. 


Section  five. 


Section  two, 
clause  two,  from 
and  including 
the  words  "Pre- 
vious to"  down 
to  the  end  of 
that  clause. 

Sections  four 
and  fifteen.  In 
section  eleven, 
clause  one,  the 
words  "who  pre- 
viously to  en- 
tering on  the 
duties  of  their 
offices  shall  take 
and  subscribe  in 
open  Court  the 
oath  contained 
in  Appendix  B". 
Appendix  B. 
So  much  of  sec 
tion  three, 
clause  five,  as 
has  not  been 
repealed. 


So  much  of  sec- 
tion thirty-six, 
clause  two,  as 
has  not  been 
repealed. 


*  Printed  at  p.  246  Clarke's  edition  of  the  Bombay  Regulations, 
liondon,  1851. 
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Bombay  Re- 
gulation XVI 
of  1827. 


Bombay  Re- 
gulation XIX 
of  1827. 


Bombay 

Regulation 

XVIII 

of  183a 


A  Regulation  defining  the  Duties 
of  the  Collector,  and  his  Powers 
in  regard  to  Subordinate  Revenue 
Officers,  and  providing  Rules  for 
the  guidance  of  Land  Revenue  Ofii- 
cers  in  general,  throughout  the 
Territories  subordinate  to  Bombay. 

A  Regulation  for  the  Presidency, 
prescribing  Rules  for  the  Assess- 
ment and  Collection  of  the  Land 
Revenue,  and  for  collecting  Taxes 
on  Shops  and  Stalls,  on  beating 
the  Battakee  or  making  Proclama- 
tion by  the  Crier,  on  Country  Music, 
on  Wedding  Sheds  and  Places  of 
Public  Amusement,  on  Houses,  on 
Carriages,  and  on  Horses ;  for 
causing  Individuals  who  may  sell  or 
transfer  Houses  or  Tenements  sub- 
ject to  quit  or  ground  rents  to  give 
Notice  of  the  same  to  the  Collecror ; 
and  also  for  levying  Fees  in  the 
Court  of  Petty  Sessions  and  Police 
Offices. 

A  Regulation  providing  for  the 
appointment  of  a  Joint  Judge  within 
the  Zillah  of  Poona. 


Section  three, 
and  so  mauch 
of  section  five 
as  relates  to 
taking  oaths. 


Section  one, 
clause  two;  and 
section  six  from 
and  including 
the  words  "and 
shall"  down  to 
the  end. 
Appendix  A. 


Section  rwo. 
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THE 

MARRIED  WQMEN'8  PROPERTY  ACT, 

No.  ni  of  1874. 

(AS  AMENDED  BY  ACTS  XII  OF  1876  &  VI  OF  188«.) 


PASS'ED  B7  THE  QOVEHNOB  GENSAAL  OF  INIHA  IK  GOCNeiL. 
{Reserved  the  assent  of  the  Governor  General  on  the 
24th  February y  28 f 4.) 


A»  Act  to  explain  and  amend  the  law  Felattng  t© 
certain  Married  Women,  and  for  other  purposes. 

Whereas   it  is  expedient  to  make  such  provision  as 

hereinafter  appears   for  the  enjoymewt  ©f 

Preanwle.  wages  and  earnings   by  women   married 

befepc  the  first  day  of  January  1866,  and  for  insurances 

•n  Hves  by  persons  married  before  or  after  that  day  : 

And  whereas  by  the  Indian  Succession  Act,  1865, 
sectien  four,  it  is  enacted  that  no  person  shatt  by 
marriaige  acquire  any  interest  in  the  property  of  the 
person  whom  he  or  she  marries,  nor  become  incapable 
of  doing  any  act  in  respect  of  his  or  her  own  property, 
which  he  or  she  could  have  done,  if  unmarrried  : 

And  whereas  by  force  of  the  said  Act  all  women  t-© 
whose  marriages  it  applies  are  absolute  owners  of  ail 
property  vested  in,  or  acquired  by,  them,  and  their 
husoands  do  not  by  their  marriage  acquire  any  interest 
in  such  property,  but  the  said  Act  does  not  protect  saeii 
husbands  from  liabilities  on  account  of  the  debts  of  their 
wives  contracted  before  marriage,  and  does  not  expressly 
provide  for  the  enforcement  of  claims  by  or  against  such 
-wives  ; 

It  is  hereby  enacted  as  follows  : — 
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/. — Preliminary. 

01.    J.  i.**!^  I-  This  Act  may  be  called  "The  Married 

Short  title.        ^oinen»s  Property  Act,  1874  :" 

2.     It  extends  to  the  whole  of  British    India,   and,    so 
,    far  as  regards  subjects  of  Her  Majesty,  to 
application.  *^  dominions  of  Princes  and   States    in 

India  in  alliance  with  Her  Majesty. 

But  nothing  herein  contained  applies  to  any  married 
woman  who  at  the  time  of  her  marriage  professed  the 
Hindu,  Muhammadan,  Buddhist,  Sikh  or  Jaina  religion, 
or  whose  husband,  at  the  time  of  such  marriage,  profes- 
sed any  of  those  religions. 

And  the  Governor  General  in  Council  may  from  time 
to  time,  by  order,  either  retrospectively  from  the  passing 
of  this  Act  or  prospectively,  eicempt  from  the  operation 
of  all  or  any  of  the  provisions  of  this  Act  the  members 
of  any  race,  sect  or  tribe,  or  part  of  a  race,  sect  or  tribe, 
to  whom  he  may  consider  it  impossible  or  inexpedient 
to  apply  such  provisions. 

The  Governor  General  in  Council  may  also  revoke 
any  such  order,  but  not  so  that  the  revocation  shall  have 
any  retrospective  effect. 

All  orders  and  revocations  under  thk  section  shall  be 
published  in  the  Gazette  of  India. 

The  fourth  section  of  the  said  Indian  Succession  Act 
shall  not  apply,  and  shall  be  deemed  never  to  have 
applied,  to  any  marriage  one  or  both  of  the  parties  to 
n^'hich  professed  at  the  time  of  the  marriage,  the  Hindu, 
Muhammadan,  Buddhist,  Sikh  or  Jaina  religion. 

(  Section  3.^Repealed  by  Act  XII  of  1876. ) 
//. — Married  Women's  'wages and  earnings. 

Mwried  4»  The  wages  and  earnings  of  any 
women's  earn-  naarried  woman  acquired  or  gained  by  het 
iap  to  be  their  after  the  passing  of  this  Act,  in  any  em- 
separate  pro-  ployment,  occupation  or  tiade  carried 
'P«^^ty.  on  by  her  and  net  by  her  husband 
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and  also  any  money  or  other  property  so  acquired  by 
h«r  through  the  exercise  of  any  literary,  artistic  or 
scientific  skill, 

and  all  pavings  from,  and  investments  of,  "  such  wages, 
earnings  and  property, 

shall  be  deemed  to  be  her  separate  property,  and  her 
receipts  alone  shall  be  good  discharges  for  such  wages, 
earnings  and  property. 

///. — Insurances  by  Wives  and  Husbands, 

5.  Any  married   woman   may  effect  a  policy  of  in- 

surance on  her  own  behalf  and  indepen- 
Marned  woman  ^^^^^^  ^f  ^er  husband  ;  and  the  same  and 
may  effect  poll-  ^jj  ^^^^^^  thereof,  if  expressed  on  the 
4jy  et  mawance.  ^ceofit  to  be  so  effected,  shall  enure 
as  her  separate  property,  and  the  contract  evidenced  by 
such  policy  shall  be  as  valid  as  if  made  with  an  unmarried 
woman. 

6.  A  policy  of  insurance  effected  by  any  married  mam 
■>  on  his  own  life,  and  expressed  on  the  face 

fosurancfl  by  ^f  j^  ^^  y^  fo^.  ^^e  benefit  of  his  wife,  or  of 
S?  furif  his  wife  and  children,  or  any  of  them, 
MReniiMwiM.  shall  enure  and  be  deemed  to  be  a  trust 
for  the  benefit  of  his  wife,  or  of  his  wife  and  children, 
or  any  of  them,  according  to  the  interest  so  expressed, 
an<i  shall  not,  so  long  as  any  object  of  the  trust  remains, 
be  subject  to  the  control  of  the  husband,  or  to  his  credi- 
tors, or  form  part  of  his  estate. 

When  the  sum  secured  by  the  policy  becomes  payable, 
it  shall,  unless  special  trustees  are  duly  appointed  to 
receive  and  hold  the  same,  be  paid  to  the  Official  Trustee 
of  the  Presidency  in  «vhich  the  office  at  which  the  in- 
surance wa-s  eftected  is  situate,  and  shall  be  received 
and  held  by  him  npon  the  trusts  expressed  in  the  policy, 
©r  such  of  then  as  are  then  existing. 

And  in  reference  to  such  sum  he  shall  stand  in  the 
saBxe  position  in  all  respects  as  if  he  had  been  duly 
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appjointed  trustee  thereof  by  a  High  Court,  ander  Act 
No.  XVII  of  1S64  {to.  constitute  an  Office  of  Officiat 
Trustee)^  section  ten. 

Nothing  herein,  contained  shall  operate  to  destroy 
€>r  impede  the  right  of  any  creditor  to  be  paid  out  of  the 
proceeds  of  any  policy  of  assurance  which  may  have 
been  effected  w.iiih  intent  to  defraud,  creditors. 

IV, — LegaP proceedings  by  and  against  Married 

Women, 

7.  A  married  woman,  may  maintain  a>  suit  in  her  owh 

name  for  the  recovery  of  property,  of  any 
Ma^riei  women  description,  which,  by  force  of  the  said 
may  take  legal  ^^^^  SueeessioH  Act,  1865,  or  of  tlws 
procee  mgs.  ^^^  .^^  ^^^,  separate  property  ;  and  she 
shall  have,  in  her  own  name,,  the  same  remedies,  b©th. 
civil  and  criminai,  against  all  persons,  for  the  protectiea. 
and  security  of  such  property^  as  if  she  were  unaaarried, 
and  she  shall  be  liable  to  such  suits,  processes  and  orders 
ia  respect  of  such  property  as  she  would  be  Irable  to  if 
she  were  unmairied. 

8.  If  a  married  woman  (whether  married  before  or 

after  the  first  day  of  January  1866)  pos- 
vvife  s  liability    gggses  separate  property,  and  if  any  person 
debts*  ^"^^^^  '"^  *  contract  with  her  with  refer- 

ence to.  such  property,  or  on  the  faith  that 
her  obligation,  arising  out  of  such  contract  will  be  satisfied. 
0»t  of  her  separate  property,  suc!h  person  shall  be  entided 
to  sue  her,  and,  to  the  extent  of  her  separate  property,, 
to  recover  against  her  whatever  he  might  have  recovered 
in  such  suit  had  she  been  unmarried  at  the  da^  of  Ae 
contract  and  continued  unmarried  at  the  execution  of 
the  decree : 

Provided  that  nothing,  herein,  contained  shall  affect 
the  liability  of  a  husband  for  debts,  contracted  by  his 
wife's  agency,  express  or  implied.  * 

*    The  rest  of  this  section  has  been  repealed  by  se«.  9, 
Act  VI  of  i£88. 
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V.-'Husband's  liability  for  Wifis  debts. 

9.    A  husband  married  after  the  thirty-first  day  of 
December   1865,  shall  not  by  reason  only 
r  M  f       •?•     of  such  marriage  be  liable  to  the  debts  of 
intonuptial    bis  wife  contracted  before  marriage,  but 
debts.  *^®  ^^^  ^^^^^  b®  liable  to  be  sued  for,  and 

shall,  to  the  extent  of  her  separate  pro- 
perty, be  liable  to  satisfy  such  debts  as  if  she  had  con- 
tinued unmarried : 

Provided  that  nothing  contained  in  this  section  shall 
.  affect  any  suit  instituted  before  the  pass- 

FroTiM.  jjjg  Qf  ti^jg  ^^^  j^Q,.  invalidate  any  con- 

tract into  which  a  husband  may,  before  the 
passing  of  this  Act,  have  entered  m  consideration  of  his 
wife's  antenuptial  debts. 
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THE 

INDIAN  EASEMENTS  ACT, 

No.  V  of  1882. 

PABSBD  BT  THB  GOVBMOR  GBHEBAL  OP  IKDIA  IK  COUNCIL 

(Received  the  assent  of  the  Governor  General  on  the 

17  ih  February^  1882.) 


An  Act  to  define  and    amend  the  law  relating  to 
Easements  and  Licenses. 

Whereas  it  is  expedient  to  define  and  amend  the 
law  relating  to  Easements  and  Licenses  ; 
Preamble.  ^  jg  ^^^^^^  enacted  as  follows  :— 

Preliminary, 

c^^.  -xx-xi  I-    This  Act  may  be  called  "  The   In- 

Short  title,      ^j^jj  Easements  Act,  1883."  : 

It  extends  to  the  territories  respectively  administered 
1  ^    J.      by  the  Governor  of  Madras  in   Council 
Local  extent.     ^^^  ^^  ^j^-^f  Commissioners  of  the  Cen- 
tral Provinces  and  Coorg  ; 

Commence-        and  it  shall  come  into  forco  on  the  first 
ment.  day  of  July,  1882, 

2.    Nothing  herein    contained   shall  be  deemed   to 
affect  any  law  not  hereby  expressly  repeal- 
Savings,  ed  ;  or  to  derogate  from— 

(fl)    any  right  of  the    Government  to  regulate  the 

collection,  retention  and  distribution  of  the  water  of 

rivers  and  streams   flowing  in  natural   channels,   and 

.of  natural  lakes  and  ponds,   or  of  the.  water  floswini^ 
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collected,  retained  or  distributed  in  or  by  any  channel  or 
other  work  constructed  af  the' public  expense  for  irriga- 
tion ; 

(b)  any  customary  or  other  right  (not  being  a  license) 
in  or  over  immoveable  property  which  the  Government, 
the  public  or  any  person  may  possess  irrespective  of 
other  immoveable  property  ;  or 

(c)  any  right  acquired,  or  arising  out  of  a  relation 
created,  before  this  Act  comes  into  force. 

3.    Sections  26  and  27  of  the  Indian  Limitation  Act, 
.  1877,  and  the  definition  of  "easement" 

TV  f^77  tc  contained  in  that  Act,  are  repealed  in  the 
tions  26and27'  te^i^ories  to  which  this  Act  extends. 
All  references  m  any  Act  or  Regulation 
to  the  said  sections,  or  to  sections  27  and  28  of  Act 
No.  IX  of  1871,  shall,  in  such  territories,  behead  as 
made  to  sections  fifteen  and  Sixteen  of  this  Act.  ^ 


CHAPTER  I. 

Of  Easements  Generally. 

4.  An  easement  is  a  right  which  the  owner  or  occu- 
"Ti  L,i    pier  of  certain  land  possesses,  as  such, 

d«finef^  for  the  beneficial  enjoyment  of  that  land, 

to  do  and  continue   to  do  something,  or 

to  prevent  and  continue  to  prevent  something  being 

done,  in  or  upon,  or  in   repect  of^  certain  other  land 

not  his  own. 

The  land  for  the  beneficial  enjoyment  of  which  the 

.  '  right  exists  is  called  the  dominant  herit- 

Dommant  aad    ^^^^  ^^^  jj^^  owner  or  occupier  thereof 

r^^ISdow^eie'    ^^^  dominant  owner  ;  the  land  on  which 
agesaniownere.    ^^^  lability  is    imposed    is  called    the 

servient  heritage,  and  the  owner  or  occupier  thereof  the 
servient  owner. 

Explanation, — In  the  first  and  second  clauses  of  this 

section,  the  expression  "  land "    includes   also  things 

*per  ma^i^tly  attached  to  the   earth  :    the    expression 
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*^  beneficial  enjoyment "  includes  also  possible  con- 
venience, remote  advantage,  and  even  a  mere  amenity  ^ 
and  the  expression  **  to  do  something  "  includes  removal 
and  appropriation  by  the  dominant  owner,  for  the  bene- 
ficial enjoyment  of  the  dominant  heritage,  of  any  part 
of  the  soil  of  the  servient  heritage  or  anything  growing 
or  subsisting  thereon. 

Illustraiians, 

{a)  A,  as  the  owner  of  a  certain  house,  has  a  right  of  wav 
thither  over  his  neighbour  B's  land  for  purposes  connected  with 
the  beneficial  enjoyment  of  the  house.    This  is  an  easement. 

{d)  A,  as  the  owner  of  a  certain  house,  has  the  right  to  go  on 
his  neighbour  B's  land,  and  to  take  water  for  the  purposes  of  his 
household  out  of  a  spring  therein,    This  is  an  easement. 

(<r)  A,  as  the  owner  of  a  certain  house,  has  the  right  to  conduct 
water  from  B's  stream  to  supply  the  fountains  in  the  garden 
attached  to  the  house.    This  is  an  easement. 

(d)  A,  as  the  owner  of  a  certain  house  and  farm,  has  the  right 
to  graze  a  certain  number  of  his  own  cattle  on  B's  field,  or  to  taJce, 
lor  the  purpose  of  being  used  in  the  house,  by  himself,  his  family, 
guests,  lodgers  and  servants,  water  or  fish  out  of  C's  tank,  or 
timber  out  of  D's  wood,  or  to  use,  for  the  purpose  of  manuring 
hfs  land,  the  leaves  which  have  fallen  from  the  trees  on  E's  Uttd. 
These  are  easements. 

{e)  A  dedicates  to  the  public  the  right  to  occupy  the  surface  of 
certain  land  for  the  purpose  of  passing  and  re^paksing.  This  right 
is  not  an  easement. 

{/)  A  is  bound  to  cleanse  a  watercourse  running  through  his 
land  and  keep  it  free  from  obstruction  for  the  benefit  of  B,  a  lower 
riparian  owner.    This  is  not  an  easement. 

5.    Easements  are  either  continuous  or  discontinuous, 
apparent  or  non-apparent. 
nd^coSSM*       A  continuous  easement  is  one  whose 
*u8     apparent    enjoyment  is,  or  may  be,  continual  with- 
and    nonappa-    out  the  act  of  man. 

rent eauements.        A  discontinuous  easement. is  one  that 
needs  the  act  of  man  for  its  enjoyment. 

An  apparent  easement  is  one  the  existence  of  which 
is  shown  by  some  permanent  sign  which,  upon  caretul 
inspection  by  a  competent  person,  would  be  visible  to 
him. 
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A  non^apparent  easement  is  one  tJiat  has  no  such 

Illustrattcns, 

{a)  A  right  annexed  to  B's  house  to  receive  light  by  the  windows 
Without  obstruction  by  his  neighbour  A.  This  is  a  oontinous 
aasement. 

(6)  A  right  of  way  annexed  to  A's  house  over  B's  land.  Thi» 
is  a  discontinuous  easement 

(c)  Rights  annexed  to"  A's  land  to  lead  water  thither  across  B'» 
land  by  an  aqueduct  and  to  draw  off  water  thence  by  a  drain. 
I'he  drain  would  be  discovered  upon  careful  inspection  by  a  person 
conversant  with  such  matters.    These  are  apparent  easements. 

(d)  A  right  annexed  to  A's  house  to  prevent  B  from  building 
on  his  own  land.    This  is  a  non-apparent  easement. 

6.    An  easement  may  be  permanent,  or  for  a  term 

of  years   or  other  limited  period,  or  sub- 

riSTme  or    J>^V\°  periodical  interruption,   or  exer- 

certam  times,  or  between  certam  hours, 
or  for  a  particular  purpose,  or  on  condition  that  it  shall 
commence  or  become  void  or  voidable  on- the  happening. 
of  a  specified  event  or  the  performance  or  non-perform- 
a^^e  of  a  specified  act. 

Easements  res-        y^    Easements  are  restrictions  of  one 
tSn  xThts^'"    or  other  of  the  following  rights  (namely) :~ 

(a)  The  exclusive  right  of  every  owner  of  immove- 
«  1  •  -1,4.  ^^^^  property  (subject  to  any  law  for  the 
SxolTigiTe  nght  time  being  in  force)  to  enjoy  and  dispose 
to  enjoy.  ^^  ^j^^  ^^^^^  ^^^  ^^jj  products  thereof  and 
accessions  thereto. 

(b)  The  right  of  every  owner  of  immoveable  property 

(subject  to  any  law  for  the  time  being 
Bights  to  advan-    j^  fQ^ce)  to  enjoy  without  disturbance  by 
S^^flftnaSeiT^    another  the  natural  advantages  arising 
•      from  its  situation. 

Illustrations  of  the  Rights  above  referred  to, 

.  {a)  The  exclusive  right  of  every  owner  of  land  in  a  town  to 
build  on  such  land,  subject  to  any  mumcif^  law  for  xh»  time  beinc 
in  force. 
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(*)  The  right  of  every  owner  of  land  that  the  air  pasiittg  theretd 
shall  not  be  unreasonably  polluted  by  other  persons. 

(c)  The  right  of  every  owner  of  chouse  that  his  physical  com- 
tort  shall  not  be  interfered  with  materially  and  unreasonably  by 
noise  or  vibration  causedby  any  other  person. 

(d)  The  ri^t  of  erozy  owner  of  land  to  so  muob  ^g^t  and  air 
as  pass  vertically  thereto, 

(e)  The  right  of  every  owner  of  land  that  such  land,  in  its 
natural  condition,  shall  have  the  support  naturally  rep4^e4  ^y  t^ 
subjacent  and  adjacent  soil  of  another  person. 

^/flana(ion,^hand  is  in  its  natural  condition  when  it  is  nbt 
excavated  and  not  subjected  to  artificial  pressure  ;  and  the  "sub» 
jacent  and  adjacent  soir'  mentioned  in  this  illustration  means  such 
soil  only  as  in  its  natural  condition  would  support  the  dominant 
heritage  in  its  natiu^l  condition. 

(/)  The  ri^ht  of  every  owner  of  lind  that,  wi^in  Ijjis  own 
fimits,  the  water  which  naturally  passes  or  percolates  by.  over  or 
through  his  land  shall  not,  before  so  passing  or  percolating,  be 
unreasonably  polluted  by  other  persons. 

(g)  The  right  of  every  owner  of  land  to  collect  and  dispose 
Vitnin  his  own  limits  of  all  water  under  the  land  wl^ch  does  not 
pass  in  9,  defined  channel  and  all  water  on  its  surface  which  doe^ 
not  pus  In  a  defined  channel. 

(A)  The  right  of  every  owner  of  land  thait  the  yrater  pf  every 
natural  stream  which  passes  by,  throi^h  or  over  his  land  in  a 
defined  natural  channel  shall  be  allowed  by  other  persons  to  flow 
within  such  ovmer's  limits  without  interruption  and  without  materisd 
alteration  in  quantity,  direction,  foice  or  temperature ;  ^e  right  of 
every  owner  of  land  abutting  on  a  natmal  lake  or  pond  into  or  om 
of  which  a  natural  stream  flows,  that  tiie  water  of  suoh  lake  or 
pond  shall  be.  allowed  by  other  persons  to  remaAn  within  9>wk 
owner's  limits  ;wathout  material_alteration  in  quantity  or  temperature. 

^i)  The  TMfht  of  every  pwiier  pf  upper  land  that  water  naturally 
ijimg  in,  or  tailing  on,  such  land,  and  not  passing  I9  defined 
channels,  shall  be  allowed  by  the  pwner  of  adjacent  lower  l^nd  W 
run  naturally  thereto. 

{/)  The  right  of  every  owner  of  land  abutting  on  a  natural 
stream,  lake  or  pond  to  use  and  consume  its  water  for  drinking, 
household  purposes  and  watering  his  cattle  and  sheep ;  and  ths 
right  of  every  such  owner  to  use  aixd  consume  the  water  for 
irrigating  such  land,  and  for  the  purposes  of  any  manufactory 
situate  thereon,  provided  that  he  does  not  thereby  cause  materiaji 
injury  to  other  like  owners. 

jExplanation.^A  natural  stream  is  a  stream,  whether  permanent 
«r  intermittent,  tidal  or  tidelcss,  on  the  surface  of  land  or  under- 
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ground*  which  flows  by  the  operation  of  natore  only  and  in  a 
natural  and  known  course. 


CHAPTER  II. 

The  Imposition,  Acquisition  and 
Transfer  of  Easements. 

8.  An  easement  may  be  imposed  by  any  one  in  the 

circumstances,  and  to  the  extent,  in  and' 
Whomayim*    j^^  which  he  may  transfer  his  interest  in 
pose  easements,    ^j^^  heritage  on  which  the  liability  is  to  be 
.  imposed.  . 

Illustrations. 

.  (a)  A  is  tenant  of  B's  land  under  a  lease  for  an  unexpired  term 
of  twenty  years,  and  has  power  to  transfer  his  interest  under  the 
lease.  A  may  impose  an  easement  on  the  land  to  continue  during 
the  time  that  the  lease  exists  or  for  any  shorter  period. 

(b)  A  is  tenant  for  his  life  of  certain  land  Mrith  remainder  to  B 
absolutely.  A  cannot,  unless  with  B's  consent,  impose  an  easement 
thereon  which  will  continue  after  the  determination  of  hislife- 
interesL 

{c)  A,  B  and  C  are  co-owners  of  certain  land.  A  cannot* 
without  the  consent  of  B  and  C»  impose  an  easement  on  fhe  land 
or  on  any  part  thereof. 

{d)  A  and  B  are  lessees  of  the  same  lessor.  A  of  a  field  X  for  a 
term  of  five  years,  and  B  of  a  field  Y  for  a  term  of  ten  years.  A's 
interest  under  his  lease  is  transferable ;  B's  is  not.  A  may  impose 
on  X,  in  favour  of  B,  a  right  of  way  terminable  with  A's  lease. 

9.  Subject  to  the  provisions  of  section  eight,  a  servient 
j^  .  owner  may  impose  on  the  servient  herit* 
Be p ▼  1  e n t    .^^^  ^^^  easement  that  does  not  lessen  the 

*  utility  of  the  existing  easement     But  he 

cannot,  without  the  consent  of  the  dominant  owner,  im- 
pose an  easement  on  the  servient  heritage  which  would 
lessen  such  utility. 

Illustrations* 

(a)    A  has,  in  respect  of  his  mill,  a  right  to  the  uninterrupted 
flow  thereto,   from  sunrise  to  noon,  of  the  water  of  B's  stream. ' 
B  may  grant  to  C  the  right  to  divert  the  water  of  the  stream  fromi 
noon  to  sunset :  provided  that  A's  supply  is  not  thereby  diminished.. 
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(^)  A  has,  m  respect  of  his  house,  a  right  of  way  over  B's  land. 
B  may  |:rant  to  C,  as  the  owner  of  a  neighbouring  farm,  the  right 
to  feed  his  cattle  on  the  grass  growing  on  th^  way  :  provided  that 
A'»  right  of  way  is  not  thereby  obstructed. 

10.  Subject  to  the  provisions  of  section  eight,  a  lessor 
_  may  impose,  on  the  property  leased,  any 

mortMflT  casement  that  does  not  derogate  from  the 

Bagor*  rights  of  the  lessee  as  such,  and  a  mort-- 

gagor  may  impose,  on  the  property  mortgaged,  any  ease- 
ment that  does  not  render  the  security  insufficient.  But 
a  lessor  or  mortgagor  cannot,  without  the  consent  of  the 
lessee  or  mortgagee,  impose  any  other  easement  on  such 
property,  unless  it  be  to  take  effect  on  the  termination 
of  the  lease  or  the  redemption  of  the  mortgage. 

Explanation, — A  security  is  insufficient  within  the 
meaning  of  this  section  unless  the  value  of  the  mort* 
gaged  property  exceeds  by  one-third,  or,  if  consisting 
of  buildings,  exceeds  by  one-half^  the  amount  for  the 
time  being  due  on  the  mortgage. 

11,  No   lessee  or  other  person  having  a  derivative 

interest  may  impose  on  the  property  held 
iiessee.  ^^  ^^^  ^  g^^j^  ^^  easement  to  take  effect 

after  the  expiration  of  his  own  interest,  or  in  derogation 
of  the  right  of  the  lessor  or  th«  superior  proprietor. 

_    _^  12.    An  easement  may  be  acquired  by 

Manirfi   ^mIm^     *®  Owner  of  the  immoveable  property  for 

ments  "     *^^    beneficial    enjoyment   of  which  the 

right  is  created,  01  on  his  behalf  by  any 

person  in  possession  of  the  same. 

One  of  two  or  more  co-owners  of  immoveable  property 
may,  as  such,  with  or  without  the  consent  of  the  other  or 
others,  acquire  an  easement  for  the  beneficial  enjoyment 
of  such  property. 

No  lessee  of  immoveable  property  can  acquire,  for  the 
beneficial  enjoyment  of  other  immoveable  property  of 
his  own,  an  easement  in  or  over  the  property  comprised 
in  his  lease. 
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•Basements  of        13.    Where   one   person  Iransfers    or. 
necessity    and    bequeaths  immoveable   property   to   aji- 
gitasi       ease-     other,— 

^^^^'  (a)    if  an  easement  in  other  immoveable 

property  of  the  transferor  or  testator  is  neceasftry  lar 
enjoying  the  subject  of  the  transfer  or  bequest,  the 
transferee  <a  le{;atee  shall  be  entitled  to  such  ease- 
lAems  ;  or 

(b)  If  such  an  easement  is  apparent  and  contixittous 
and  pecessary  for  enjoying^  the  said  subject  as  it  was 
eijijoyed  when  the  transfer  or  bequest  took  efFec^  the 
transferee  or  legatee  shall,  unless  a  different  intention  is 
expressed  or  necessarily  implied,  be  entitled  tq  such 
easement  ; 

(r)  if  an  easement  in  the  suhgect  of  the  transfer  or 
bequest  is  necessary  for  enjoying  other  immoveable  prO' 
perty  of  the  transferor  or  testator,  the  transferor  or  th^ 
legal  repres^itative  of  the  testator  shall  be  eol:itled  to 
such  easement  ;  or 

(d),  }f  such  an  e^Uement  Is  apipiarent  w)4  cootinpojus 
and  necessary  for  lenjoying  th«  swd  property  as  it  was 
enjoyed  when  the  transfer  ox  bequest  took  effect,  Ifee 
transferor,  cor  the  iegal  repreaentative  Oif  the  teistatojri 
shall,  unless  a  dilferent  inlention  i«  lexpreg^od  ar  n^Q^3^ 
sarily  implied,  be  entitled  to  such  easement. 

Wheve  a  partitm  k  made  <of  the  jaint  property  of 
teveral  persoas,^ 

(e)  if  an  easement  over  the  ^hare  of  one  of  them  is 
necessary  for  enjoying  the  5hare  of  another  of  then^  tb^ 
latter  shall  be  entitled  iQ  such  easement^  ox 

{f)  if  suQh  an  easement  is  apparent  and  contittuoiit 
and  necessary  for  enjoying  the  share  of  the  latter  as  it 
was  enjoyed  when  the  partition  took  eflfect,  be-  shall, 
unless  a  difTerent  intention  is  exprejised  ox  ©eft^^saril  y 
iippUed,  be  entitled  to  such  easement. 

The  easements    mentioned  in  this  section,   €laii9ts 
{fl\  {c)  and  {e\  are  called  easements  of  necessity. 
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Where  immoveable  property  passes  by  operation  of 
law,  the  persons  from  and  to  whom  it  so  passes  are, 
for  the  purpose  of  this  section,  to  be  deemed,  respect- 
ively, the  transferor  and  transferee. 

Illustrations* 

[a)  A  sells  B  a  field  then  used  for  agricultural  purposes  only. 
It  is  inaccessible  except  by  passing  over  A's  adjoining  land  or  by 
trespassing  on  the  land  of  a  stranger.  B  is  entitled  to  a  right 
of  way^  for  agricultural  purposes  only,  over  A's  adjoining  land  to 
the  field  sold. 

{b)  A,  the  owner  of  two  fields,  sells  one  to  B,  and  retains  the 
other.  The  field  retained  was  at  the  date  of  the  sale  used  for 
agricultural  purposes  only  and  is  inaccessible  except  by  passing 
over  the  field  sold  to  B.  A  is  entitled  to  a  rtght  of  way,  for 
agricultural  purposes  only,  over  BTs  field  to  the  field  retained. 

{c)  A  sells  B  a  house  with  windows  overlooking  A's  land, 
which  A  retains.  The  light  which  passes  over  A's  land  to  the 
windows  is  necessary  for  enjoying  the  house  as  it  was  enjoyed 
when  the  sale  took  effect.  B  is  entitled  to  the  light,  and  A  cannot 
afterwards  obstruct  it  by  building  on  his  land. 

{d)  A  sells  B  a  house  with  windows  overlooking  A's  land.  The 
light  passing  over  A's  land  to  the  windows  is  necessary  for  enjoying 
^e  hoiise  as  it  was  enjoyed  when  the  sale  took  effect.  Afterwards 
A  sells  the  land  to  C.  Here  C  cannot  obstruct  the  light  by 
building  on  the  land,  for  he  takes  it  subject  to  the  burdens  to 
which  it  was  subject  in  A's  hands. 

(e)  A  is  the  owner  of  a  house  and  adjoining  land.  The  house 
has  windows  overlooking  the  land.  A  simultaneously  sells  the 
house  to  B  and  the  land  to  C.  The  Hght  passing  over  the  land 
is  necessary  for  enjoying  the  house  as  it  was  enjoyed  when  the 
sale  took  effect.  Here  A  impliedly  grants  B  a  right  to  the  light, 
and  C  takes  the  land  subject  to  the  restriction  that  he  may  not 
build  so  as  to  obstruct  such  light 

(/)  A  is  the  owner  of  a  house  and  adjoining  land.  The  house 
has  windows  overlooking  the  land.  A,  retaining  the  house,  sells 
the  land  to  B,  without  expressly  reserving  any  easement.  The 
light  passing  over  the  land  is  necessary  for  enjoying  the  house 
as  it  was  .enjoyed  when  the  sale  took  effect.  A  is  entitled  to 
the  light,  aud  B  cannot  build  on  the  land  so  as  to  obstruct  such 
light. 

{g)  A,  the  owner  of  a  house,  sells  B  a  factory  built  on  ad- 
joining land.  B  is  entitled,  as  against  A,  to  pollute  the  air,  when 
itecessary,  with  smoke  and  vapours  from  the  factory. 

AS 
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(A)  A,  the  owner  of  two  adjoining  houses,  Y  and  Z,  sells  Y 
to  B,  and  retains  Z.  B  is  entitled  to  the  benefit  of  all  the  gut- 
ters and  drains  common  to  the  two  houses  and  necessary  for  en- 
joying Y  as  it  was  enjoyed  when  the  sale  took  effect,  and  A  is 
entitled  to  the  benefit  of  all  the  gutters  and  drains  common  to 
the  two  houses  and  necessary  for  enjoying  Z  as  it  was  enjoyed 
when  the  sale  took  effect. 

(/)  A,  the  owner  of  two  adjoining  buildings*  sells  one  to  B^ 
retaining  the  other.  B  is  entitled  to  a  right  to  lateral  support 
from  A's  building,  and  A  is  entitled  to  a  right  to  lateral  support 
from  B^s  building. 

{j )  A,  the  owner  <^  two  adjoining  buildings*  sells  one  to  B, 
and  the  other  to  C.  C  is  entitled  to  lateral  support  from  B's 
building,  and  B  is  entitled  to  lateral  support  from  C's  building. 

(k)  A  grants  lands  to  B  for  the  purpose  of  building  a  house 
thereon,  B  is  entitled  to  such  amount  of  lateral  and  subjacent 
support  from  A*s  land  as  is  necessary  for  the  safety  of  the  house. 

(/)  Under  the  Land  Acquisition  Act,  1870,  a  Railway  Com- 
pany  compulsorily  acquires  a  portion  of  B's  land  fw  the  purpose 
of  making  a  siding.  The  Company  is  entitled  to  such  amount  of 
lateral  support  from  B's  adjoining  land  as  is  essential  for  the 

safety  of  the  siding. 

(m)  Owing  to  the  partition  of  joint  property,  A  becomes  the 
owner  of  an  upper  room  in  a  buflding,  and  B  beconaes  the  owner 
of  the  portion  of  the  building  immediately  beneath  it.  A  is 
entitled  to  such  amount  of  vertical  support  from  B*s  portion  as 
is  essential  for  the  safety  of  the  upper  room. 

(»)  A  lets  a  house  and  grounds  to  B  for  a  particular  business. 
B  has  no  access  to  them  other  than  by  crossing  A's  land.  B  is 
entitled  to  a  right  of  way  over  that  land  suitable  to  the  business 
to  be  carried  on  by  B  in  the  house  and  grounds. 

14.    When  right  to  a  way  of  necessity  is   created 
under  section  thirteen,  the  transferor,    the 
f^^^^^^t       ^    legal  representative  of  the  testator,  or  the 
01  necessiiy.  owner  of  the  share  over  which  the  right  is 

exercised,  as  the  case  may  be,  is  entitled  to  set  out  tha 
way  ;  but  it  must  be  reasonably  convenient  for  the 
dominant  owner. 

When  the  person  so  entitled  to  set  out  the  way  refuses 
or  neglects  to  do  so,  the  dominant  owner  may  set  it  out 


d  by  Google 


SEC  15.]  INDIAN  EASEMENTS  ACT.  707. 

15.    Where  the  access  and  use  of  light  or  air  to  and 
....    ,       for  any  building  have  been  peaceably  en- 
Acquisition  by    JQyed  therewith,  as  an  easement,  without  in- 
prescnptioD.        terruption,  and  for  twenty  years, 

and  where  support  from  one  person's  land,  or  things; 
affixed  thereto,  has  been  peaceably  received  by  another 
person's  land  subjected  to  artificial  pressure,  or  by  things 
affixed  thereto,  as  an  easement^  without  interruption,  and 
for  twenty  years, 

and  where  a  right  of  way  or  any  other  easement  has 
been  peaceably  and  openly  enjoyed  by  any  person  claim- 
ing title  thereto,  as  an  easement,  and  as  of  right,  without 
interruption,  and  for  twenty  years, 

the  right  to  such  access  and  use  of  light  or  air^  support 
or  other  easement  shall  be  absolute. 

Each  of  the  said  periods  of  twenty  ypars  shall  be 
taken  to  be  a  period  ending  within  two  years  next  before 
the  institution  of  the  suit  wherein  the  claim  to  which 
such  period  relates  is  contested. 

Explanation  /. — Nothing  is  an  enjoyment  within  the 
meaning  of  this  section  when  it  has  been  had  in  pur- 
suance of  an  agreement  with  the  owner  or  occupier  of 
the  property  over  which  the  right  is  claimed,  and  it  is 
apparent  from  the  agreement  that  such  right  has  not 
been  granted  as  an  easement,  or,  if  granted  as  an  ease- 
ment, that  it  has  been  granted  for  a  limited  period,  or 
subject  to  a  condition  on  the  fulfilment  of  whidi  it  is  to 
cease. 

Explanation  IL — Nothing  is  an  interruption  within  the 
meaning  of  this  section  unless  where  there  is  an  actual 
cessation  of  the  enjoyment  by  reason  of  an  obstruction 
by  the  act  of  some  person  other  than  the  claimant,  and 
unless  such  obstruction  is  submitted  to  or  acquiesced  in 
for  one  year  after  the  claimant  has  notice  thereof  and  of 
the  person  making  or  authorizing  the  same  to  be  made. 

Explanation  IIL — Suspension  of  enjoyment  in  pur- 
suance of  a  contract  between  the  dominant  and  servient 
owners  is  not  an  interruption  within  the  meaning  of  this 
sectiiuu 
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Explanation  IV. — In  the  case  of  an  easement  to  pollute 
water,  the  said  period  of  twenty  years  begins  when  the 
pollution  first  prejudices  perceptibly  the  sen'ient  heritage. 

When  the  property  over  which  a  right  is  claimed 
tinder  this  section  belongs  to  Government,  this  section 
shall  be  read  as  if,  for  the  words 'twenty  years '\  the 
words  "sixty  years*'  were  substituted. 

Illustraticns. 

{a)  A  snit  IS  brought  in  1B83  for  obstrocting  a  right  of  way. 
The  defendant  admits  the  obstruction,  but  denies  the  right  of  way. 
The  plaintiff  proves  that  the  right  was  pt^ceably  and  openly  en- 
joyed by  tarn,  claiming  title  thereto  as  an  easement  and  as  of  right, 
without  interraption,  from  ist  January,  2862,  to  ist  January,  i&a. 
The  plaintiff  is  entitled  to  judgment. 

{d)  In  a  like  suit  the  plaintiff  shows  that  the  right  was  peaceably 
and  openly  enjoyed  by  him  for  twenty  years.  The  defendant 
proves  that  for  a  year  of  that  time  the  plaintiff  was  entitled  to 
possession  of  the  servient  heritage  as  lessee  thereof  and  enjoyed 
the  right  as  such  lessee.  The  suit  shall  be  dismissed,  for  the  right 
of  way  has  not  been  enjoyed  •'  as  an  easement"  for  twenty  years. 

{c)  In  a  like  suit  the  plaintiff  shows  that  the  right  was  peace- 
ably and  openly  enjoyed  by  him  for  twenty  years.  The  defendant 
proves  that  the  plaintiff  on  one  occasion  during  the  twenty  years 
had  admitted  that  the  user  was  not  of  right  and  asked  his  leave  to 
enjoy  the  right.  The  suit  shall  be  dismissed,  for  the  right  of  way 
has  not  been  enjoyed  "as  of  right"  for  twenty  years. 

16.    Provided  that,  when  any  land  upon,  over  or  from 

which  any  easement  has  been  enjoyed  or 

E«ln8ion  in    derived  has  been  held  under  or  by   virtue 

«? J«^  n/^Ifr    of  any  interest  for  life  or  any  term  of  years 
Bioner  or    ser-  j*       u^i_  r         a^'l.  ^' 

Tieat  heritage,  exceedmg  three  years  from  the  granting 
thereof,  the  time  of  the  enjoyment  of  such 
casement  during  the  continuance  of  such  interest  or  term 
shall  be  excluded  in  the  computation  of  the  said  last- 
mentioned  period  of  twenty  years,  in  case  the  claim  ij, 
within  three  years  next  after  the  determination  of  such 
interest  or  term,  resisted  by  the  person  entitled,  on  such 
determination,  to  the  said  land. 

Illustration, 

:  A  sues  for  a  declaration  that  he  is  entitled  to  a  right  of  way  over 
B'5  land.    A  proves  that  he  has  enjoyed  the  right  for  twenty-  five 
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years ;  bat  B  shows  that  during  ten  of  these  years  C  had  a  life- 
interest  in  the  land ;  that  on  C's  death  R  became  entitled  to  the 
land  ;  and  that  within  two  years  after  C's  death  he  contested  A's 
claim  to  the  right.  The  suit  must  be  dismissed,  as  A,  with  refer- 
ence to  the  provisions  of  this  section^  has  only  proved  enjoyment 
for  fifteen  years. 

Bights  which        ^7.    Easements  acquired  under  sectioa 

•annot  be    ac-  fifteen  are  said  to  be  acquired  by  pres> 

quired  by  pres*-  cripcion^     and    are    called    {Hrescriptive 

eription.  rights. 

None  of  the  following  rights  can  be  so  acquired : — 

(fl)  a  right  which  would  tend  to  the  total  destruction 
of  the  subject  of  the  right,  or  the  property  on  which,  if 
the  acquisition  were  made^  liability  would  be  imposed  ; 

(b)  a  right  to  the  free  passage  of  light  or  air  to  at^ 
open  space  of  ground ; 

(c)  a  right  to  surface-water  not  flowing  in  a  stream 
and  not  permanently  collected  in  a  pool,  tank  to  other- 
.wise ; 

(d)  a  right  to  underg^-ound  water  not  passing  in  a 
defined  channel. 

18.    An  easement  may  be  acquired  in 
c  u  s  1 0  m  a  r  y    yirj-u^  ^^f  ^  local  custom.     Such  easements 
eftsemonta.  ^^  ^^j^^  customary  easements. 

Illustrations^ 

{a)  By  the  custom  of  a  certain  village  every  cultivator  of  vil- 
lage land  is  entitled,  as  such,  to  graze  his  cattle  on  the  common 
pasture.  A  having  become  the  tenant  of  a  plot  of  uncultivated 
land  in  the  village  breaks  up  and  cultivates  that  plot.  He 
thereby  acquires  an  easement  to  graze  his  cattle  in  accordance 
with  the  custom. 

{6)  '  By  the  custom  of  a  certain  town  no  owner  or  occupier 
of  a  house  can  open  a  new  window  therein  so  as  substantially  ta 
invade  his  neighbour's  privacy.  A  builds  a  house  in  the  town 
near  B's  house^  A  thereupon  acquires  an  easement  that  B  shall 
not  open  new  windows  in  his  house  so  as  to  command  a  view  of 
the  portions  of  A's  house  which  are  ordinarily  excluded  from 
observatioDr  and  B  acquires  a  like  easemeat  with  respect  to  A's 
house. 
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ig.    Where  the  dominant  heritage  is  transferred  or 

devolves,  by  act  of  parties  or  by  opera- 

Transfer  of    ^Jq^  q£  j^^^   jj^^  transfer  of  devolution 

2r3^  e'a^:   ,^^^"'  "°^^s«  a  ^^"t^^n^  intention  appears, 
ment  deemed  to  pass  the  easement   to  the 

person  in  whose  favour  the  transfer   or 
devolution  takes  place. 

Illustration. 

A  has  certain  land  to  which  a  right  of  way  is  annelsced.  A 
lets  the  land  to  B  for  twenty  years.  The  right  of  way  vests  in 
B  and  his  legal  representative  so  long  as  the  lease  continues. 


CHAPTER  III. 

The  Incidents  of  Easements. 

20.    The  rules  contained  in   this  chapter  are  con- 
P  trolled    by    any    contract    between    the 

ed  bv  Mntract  dominant  and  servient  owners  relating 
or  title  to  the  servient  heritage,   and  by  the  pro- 

visions of  the  instrument  or  decree,   if 
any,  by  which  the  easement  referred  to  was  imposed. 

^    .,  and  when  any  incident  of  any  customary 

custemajveafia  easement  is  inconsistent  with  such  rules, 
ments.  nothing  in  this  chapter  shall  affect  such 

incident. 

Bartonseun-  ^i*  ^^^  easement  must  not  be  used 
connected  with  for  any  purpose  not  connected  with  the 
enjoyment.  enjoyment  of  the  dominant  heritage. 

Illustrations, 

{a)    A,  as  owner  of  a  farm  Y,  has  a  right  of  way  over  B's 
land  to  Y.     Lying  beyond  Y,   A  has  another  farm  Z,   the  bene- 
.  ficial  enjoyment  of  which  is  not  necessary  for  the  beneficial  enjoy- 
ment of  Y.    He  must  not  use  the  easement  for  the  purpose  of 
passing  to  and  from  Z. 

{d)  A,  as  owner  of  a  certain  house,  has  a  right  of  way  to  and 
from  it. '  For  the  purpose  of  passing  to  and  from  the  house,  the 
right  may  be  used,  not  only  by  A,  but  by  the  members  of  his 
family,  his  ^guests,  Jodgers,    servants,    workmen,    visitors    and 
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customers  ;  for  this  is  a  purpose  connected  with  the  enjoyment  of 
the  dominant  heritage.  So,  if  A  lets  the  house,  he  may  use  the 
right  of  way  for  the  purpose  of  collecting  the  rent  and  seeing 
that  the  house  is  kept  in  repair. 

22.    The  dominant  owner  must  exercise 
Exercise  of    ^g  j.jgj^^  j^^  jj^g  mode  which  is  least  oner- 
easement,  ^yg  jQ  ^jjg  servient   owner  ;    and  when 
Confinement    the  exercise  of  an  easement  can  without 
of   exercise    of    detriment  to  the   dominant  owner  be  con- 
easement,  fined  to  a  determinate  part  of  the  servient 
heritage,    such    exercise    shall,    at    the 
request  of  the  servient  owner,  be  so  confined. 

Illustrations. 

(«)  A  has  a  right  of  way  over  B's  field.  A  must  enter  the  way 
at  either  end  and  not  at  any  intermediate  point. 

{b)  A  has  a  right  annexed  to  his  house  to  cut  thatching-grass 
in  B's  swamp.  A,  when  exercising  his  easement^  must  cut  the 
grass  so  that  the  plants  may  not  be  destroyed. 

23.    Subject  to  the  provisions   of  section  twenty-two, 
the  dominant  owner  may,   from  time  to 

Bight  to  alter  ^Jj^^q^  ^Iter  the  mode  and  place  of  enjoying 
mode  of  enjoy-  ^^^  easement,  provided  that  he  does  not 
™  thereby  impose  any  additional  burden  on 

the  servient  heritage. 

Exceptton.^The  dominant  owner  of  a  right  of  way 
cannot  vary  his  line  of  passage  at  pleasure,  even  though 
he  does  not  thereby  impose  any  additional  burden  on  the 
servient  heritage. 

Illustrations* 

{a)  A,  the  owner  of  a  saw-mill,  has  a  right  to  a  flow  of  water 
sufficient  to  work  the  mill.  He  may  convert  the  saw-mill  into  a 
corn-mill,  provided  that  it  can  be  worked  by  the  same  amount 
of  water. 

{d)  A  has  a  right  to  discharge  on  B's  land  the  rain-water  from 
the  eaves  of  A's  house.  This  does  not  entitle  A  to  advance  his 
eaves  if,  by  so  doing,  he  imposes  a  greater  burden  on  B's  land. 

{c)  A,  as  the  owner  of  a  paper-mill,  acquires  a  right  to  pollute 
a  stream  by  pouring  in  the  refuse-liquor  produced  by  making  in 
the  mill  paper  from  rags.  He  may  pollute  the  stream  by  pouring 
in  similar  liquor  produced  by  making  in  the  mill  paper  by  a  new 
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process  from  bamboos,  provided  that  he  does  not  substantially 
increase  the  amount,  or  injuriously  change  the  nature,  of  the  pollu- 
tion. 

{d)  A,  a  riparian  owner,  acquires,  as  against  the  lower  riparian 
owners,  a  prescriptive  right  to  pollute  a  stream  by  throwing  sawdust 
into  it.  This  does  not  entitle  A  to  pollute  the  stream  by  discharg- 
ing into  it  poisonous  liquor. 

24.    The  dominant  owner  is  entitled,  as  against  the 

servient  owner,  to  do  all   acts   necessary 

Right  to  do    ^^  secure  the  full  enjoyment  of  the  ease- 

T'      Qj^^^^    ment ;  but  such  acts  must  be  done  at  such 

T^]ojm     ,  ^jj^^    ^^^   .j^   g^^j^  manner    as,    without 

detriment  to  the  dominant  owner,  to  cause  the  servient 
owner  as  little  inconvenience  as  possible ;  and  the 
dominant  owner  must  repair,  as  far  as  practicable,  the 
damage  (if  any)  caused  by  the  act  to  the  servient  heritage- 
Rights  to  do  acts  necessary  to  secure 
•  iit°^^^^^^  the  full  enjoyment  of  an  easement  are 
ngnts.  called  accessory  rights. 

Illustrations, 

{a)  A  has  an  easement  to  lay  pipes  in  B's  land  to  convey  water 
to  A's  cistern.  A  may  enter  and  dig  the  land  in  order  to  mend 
the  pipes,  but  he  must  restore  the  surface  to  its  original  state. 

{6)  A  has  an  easement  of  a  drain  through  B's  land.  The  sewer 
with  which  the  drain  communicates  is  altered.  A  may  enter  upon 
B's  land  and  alter  the  drain,  to  adapt  it  to  the  new  sewer,  provided 
that  he  does  not  thereby  impose  any  additional  burden  on  B's  land. 

{c)  A,  as  owner' of  a  certain  house,  has  a  right  of  way  over  B's 
land.  The  way  is  out  of  repair,  or  a  tree  is  blown  down  suid  falls 
across  it  A  may  enter  on  B's  land  and  repair  the  way  or  remove 
the  tree  from  it. 

{d)  A,  as  owner  of  a  certain  field,  has  a  right  of  way  over  B's 
land,  B  renders  the  way  impassable.  A  may  deviate  from  the 
way  and  pass  over  the  adjoining  land  of  B,  provided  that  the 
deviation  is  reasonable. 

{e)  A,  as  owner  of  a  certain  house,  has  a  right  of  way  over  B's 
field.     A  may  remove  roeks  to  make  the  way. 

(/)  A  has  an  easement  of  support  from  B's  wall.  The  wall 
gives  way,    A  may  enter  upon  B's  land  and  repair  the  walL 

{g)  A  has  an  easemant  to  have  his  land  flooded  by  means  of  a 
dam  in  B's  stream.  The  dam  is  half  swept  away  by  an  iaundatioiL 
A  may  enter  upon  B's  land  and  repair  the  dam. 
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Liability  for  ^5*  '^^®  expenses  incurred  in  con- 
expenses  neces-  strncting  works,  or  making  repairs,  or 
sary  for  pre-  doing  any  other  act  necessary  for  the  use 
servation  of  or  preservation  of  an  easement,  must  be 
easement.  defrayed  by  the  dominant  owner. 

26.  Where  an  easement  is  enjoyed  by  means  of  an 
L*  blf    f       artificial   work,   the    dominant    owner    is 

damiy    from    ^1^^^^    ^°    "^?^^    compensation    for    any 
want  of  repair,     damage  to   the  servient  heritage  ansmg 
from  the  want  of  repair  of  such  work. 

27.  The  servient  owner  is  not  bound  to  do  anything 
g     .  for  the  benefit  of  the  dominant  heritage, 

er  noTboundto  ^°^  ^^  *^  entitled,  as  against  the  dominant 
do  anythinir.  Owner,  to  use  the  servient  heritage  in  any 
way  consistent  with  the  enjoyment  of  the 
easement :  but  he  must  not  do  any  act  tending  to  restrict 
the  easement  or  to  render  its  exercise  less  convenient. 

Illustrations. 

{a)  A,  as  owner  of  a  house,  has  a  right  to  lead  water  and  send 
sewage  through  B's  land.  B  is  not  bound  as  servient  owner  to 
clear  the  watercourse  or  scour  the  sewer. 

W  A  grants  a  right  of  way  through  his  land  to  B  as  owner 
of  a  field.  A  may  feed  his  cattle  on  grass  growing  on  the  way,  pro- 
vided that  B's  right  of  way  is  not  thereby  obstructed  ;  but  he  must 
not  build  a  wall  at  the  end  of  his  land  so  as  to  prevent  B  from 
going  beyond  it,  nor  must  he  narrow  the  way  so  as  to  render  the 
exercise  of  the  right  less  easy  than  it  was  at  the  date  of  the  grant. 

{c)  A,  in  respect  of  his  house,  is  entitled  to  an  easement  of 
support  from  B's  wall.  B  is  not  bound  as  servient  owner  to  keep 
the  wall  standing  and  in  repair.  But  he  must  not  pull  down  or 
weaken  the  wall  so  as  to  make  it  incapable  of  rendering  the  neces- 
sary support. 

(d)  A,  in  respect  of  his  mill,  is  entitled  to  a  watercourse  through 
B's  land.  B  must  not  drive  stakes  so  as  to  obstruct  the  water- 
course. 

{e)  A,  in  respect  of  his  house,  is  entitled  to  a  certain  quantity 
*of  light  passing  over  B's  land.  B  must  not  plant  trees  so  as  to 
obstruct  the  passage  to  A's  windows  of  that  quantity  of  light. 

Extent  of  ^^*    ^^^^  respect  to  the  extent  of  easei- 

easements  ^lents  and  the  mode  of  their  enjoyment, 

the  following  provisions  shall  take  effect;- 
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„    An  easement  of  necessity  is  co-extensive 
new  itv  ^*^^  ^^^  necessity  as  it  existed   when  the 

^^^  ^*  easement  was  imposed. 

The  extent  of  any  other  easement  and  the  mode  of  its 
enjoyment  must  be  fixed  with   reference 

ments  ^^''  *°  ^^^  probable  intention  of  the  parties, 
and  the  purpose  for  which  the  right   was 

imposed  or  acquired. 

In  the   absence  of  evidence  as  to  such  intention  and 
purpose — 
^  («)    a  right  of  way  of  any  one  kind  does 

Right  of  way.    j^Q^  include  a  right  of  way  of  any   other 
kind  : 

(b)  the  extent  of  a  right  to  the  passage  of  light  or   air 

to  a  certain  window,  door  or  other  open- 
Eight  to  liglit    jjjg^  imposed  by  a   testamentary   or    non- 
bveranT*^^^      testamentary  instrument,  is  the  quantity 
^     '  of  light  or  air  that  entered  the   opening  at 

the  time  the  testator  died  or  the  non- testamentary  instru- 
ment was  made  i 

(c)  the  extent  of  a  prescriptive  right  to   the  passage 

of  light  or  air  to  a  certain  window,  door 
riffhTto  Uffht  °^  °^^^'"  OP^^^^S  ^s  that  quantity  of  light 
or  air.  ^^  ***"  w^^'ch    has   been    accustomed  to 

enter  that  opening  during  the  whole  of  the 
prescriptive  period  irrespectively  of  the  purposes  for 
which  it  has  been  used  : 

(d)    the  extent  of  a  prescriptive  right  to 

.„/;!f  "5,  7    pollute  air  or  water  is  the  extent  of  the 

a^  .r.^Tfi.       pollution    at    the    commencement    of  the 

period  of  user  on  completion    of    which 

the  right  arose  :  and 

^.,  (e)    the  extent  of  every  other  prescrip- 

tive riShr"^'    *^^^  ^^^^*  ^"^  ^^^  "^^^^  °^  '^^  enjoyment 
^   '■         must  be  determined  by   the  accustomed 
user  of  the  right. 
29.    The  dominant  owner  cannot,  by  merely  altering 
Increase  of    ^^  adding  to  the  dominant    heritage,  sub- 
basement,  stantially  increase  an  easement  . 
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Where  an  easement  has  been  granted  or  bequeathed 
so  that  its  extent  shall  be  proportionate  to  the^extent  of 
the  dominant  heritage,  if  the  dominant  heritage  is  in- 
creased by  alluvion,  the  easement  is  proportionately  in- 
creased, and  if  the  dominant  heritage  is  diminished  by 
diluvion,  the  easement  is  proportionately  diminished. 

Save  as  aforesaid,  'no  easement  is  affected  by  any 
change  in  the  extent  of  the  dominant  or  the  servient 
heritage. 

lUusirations, 

{a)  A,  the  ovmer  of  a  mill,  has  acquired  a  prescriptive  right 
to  divert  to  his  mill  part  of  the  water  of  a  stream.  A  alters  the 
machinery  of  his  mill.  He  cannot  thereby  increase  his  right  to 
divert  water. 

{b)  A  has  acquired  an  easement  to  pollute  a  stream  by  carrying 
on  a  manufacture  on  its  banks  by  which  a  certain  quantity  of  foul 
matter  is  discharged  into  it.  A  extends  his  works  and  thereby 
increases  the  quantity  discharged.  He  is  reponsible  to  the  lower 
riparian  owners  for  injury  done  by  such  incfease. 

{c)  A,  as  the  owner  of  a  farm,  has  a  right  to  take,  for  the  pur 
pose  of  manuring  his  farm,  leaves  which  have  fallen  from  the  trees 
on  B's  land.  A  buys  a  field  and  unites  it  to  his  farm.  A  is  not 
thereby  entitled  to  take  leaves  to  manure  this  field. 

30.    Where  a  dominant  heritage  is  divided  between 
two  or  more  persons,  the  easement  be- 
Partition  of    comes  annexed  to  each  of  the  shares,  but 
^mantheri-    ^^^  ^^^  ^3  ^^  increase  substantially  the 
^^*  burden  on  the  servient  heritage  :  provided 

that  such  annexation  is  consistent  with  the  terms  of  the 
instrument,  decree  or  revenue  proceeding  ( if  any  )  under 
which  the  division  was  made,  and  in  the  case  of  pre- 
scriptive rights,  with  the  user  during  the  prescriptive 
period. 

Illustrations, 

(a)  A  house  to  which  a  right  of  wAy  by  a  particular  path  is 
annexed  is  divided  into  two  parts,  one  of  which  is  granted  to  A, 
the  other  to  B.  Each  is  entitled,  in  respect  of  his  part,  to  a  right 
of  way  by  the  same  path. 

{b)  A  house  to  which  is  annexed  the  right  of  drawing  water 
from  a  well  to  the  extent  of  fifty  buckets  a  day  is.  divided  into  tw© 
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distinct  heritages,  one  of  which  is  granted  to  A,  the  other  to  B. 
A  and  B  are  each  entitled,  in  respect  of  his  heritage,  to  draw  ftom 
the  well  fifty  buckets  a  day  ;  but  the  amount  drg-wn  by  both  must 
not  exceed  fifty  buckets  a  day. 

{c)  A,  havii^  in  respect  of  his  house  an  easement  of  light, 
divides  the  house  into  three  distinct  heritages.  Each  of  these 
continues  to  have  the  right  to  have  its  windows  unobstructed, 

31.     In  the  case  of  excessive  user  of  an  easement  the 

.      servient  owner  may,   without  prejudice  to 

Obstrackion  m  Qj^er  remedies  to   which  he  may  be 

teseofexcessive    entitled,   obstruct  the  user,   but   only  on 

the  servient  heritage  i  provided  that  such 

user  cannot  be  obstructed  when  the  obstruction  would 

interfere  with  the  lawful  enjoyment  of  the  easement 

Illustration. 

• 

A,,  having  a  right  to  the  free  passage  over  B's  land  of  light  to 
four  windows  six  feet  by  four,  increases  their  size  and  number.  It 
is  impossible  to  obstruct  the  passage  of  light  to  the  new  windows 
without  also  obstructing  the  passage  of  light  to  the  ancient  windows. 
B  cannot  obstiuct  the  excessive  user. 


CHAPTER  IV. 
The  Disturbance  of  Easements. 

32.      The    owner  or    occupier  of  the 
Eigrht  to  en-    dominant  heritage  is  entitled  to  enjoy  the 
furdirturb^w"    easement  without   disturbance    Sy    any 
other  person. 

Illustration, 

A,  as  owner  of  a  house,  has  aright  of  way  over  B's  land.  C 
unlawfully  enters  on  B's  land  and  obstructs  A  in  his  right  of  way.  A 
may  sue  C  for  compensation,  not  for  the  entry,  but  for  the  obstrac- 
tion. 

33.  The  owner  of  any  interest  in  the  dominant  herit- 
age,  or  the  occupier  of  such  heritage,  may 

Suit  for  disturb-    institute  a  suit  for  compensation   for  the 

m^t  **^"  disturbance  of  the  easement  or  of  any 
right  accessory    thereto  ;   provided   that 

the  disturbance  hsts  actually  caused  substantial  damage 

to  the  plaintifif. 
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Explanation  /. — ^The  doing  of  any  act  likely  to  Injure  the 
plaintiff  by  aiffecting  the  evidence  of  the  easement,  or  by 
materially  diminishing  the  value  of  the  dominant  herit? 
age,  is  substantial  damage  within  the  meaning  of  this 
section  and  section  thirty-four. 

Explanation  2. — Where  the  easement  disturbed  is 
a  right  to  the  free  passage  of  light  passing  to  the  open* 
ings  in  a  house,  no  damage  is  substantial  within  the 
meaning  of  this  section  unless  it  falls  within  the  first 
Explanation,  or  interferes  materially  with  the  physical 
comfort  of  the  plaintiff,  or  prevents  him  from  carrying  on 
his  accustomed  business  in  the  dominant  heritage  as 
beneficially  as  he  had  done  previous  to  instituting  the 
suit. 

Explanation  3, — Where  the  easement  disturbed  is  a 
fight  to  the  free  passage  of  air  to  the  openings  in  a  house, 
damage  is  substantial  within  the  meaing  of  this  section 
if  it  interferes  materially  with  the  physical  comfort  of  the 
plaintiff,  though  it  is  not  injurious  to  his  health. 

Illustrations. 

{a)  A  places  a  permanent  obstruction  in  a  path  over  which  B,  as 
tenant  of  C's  house,  has  a  right  of  way.  This  is  substantial  damage 
to  C,  for  it  may  affect  the  evidence  of  his  reversionary  right  to  the 
easement 

(d)  A,  as  owner  of  a  house,  has  a  right  to  walk  along  one  side 
of  B's  house.  B  builds  a  verandah  overhanging  the  way  about  ten 
feet  from  the  ground,  and  so  as  not  to  occasion  any  inconvenience 
to  foot-passengers  using  the  way.  This  is  not  substantial  damage 
to  A. 

.        34.    The  removal  of  the  means  of  sup- 

Wten  cause  of  ^  ^^  which  a  dominant  owner  is   en- 

«mo^r.»i:    ti"«d  does  not  give  rise  to  a  right  to  re- 

p^y|.^  cover  compensation  unless  and  until  sub- 

'  stantial  damage  is  actually  sustained. 

35.    Subject  to  the  provisions   of  the  Specific  Relief 

iDjnnction  to    Act,  1877,  sections   52  to  57  (  both  inclu- 

restrain  disturb-    sive),  an  injunction    may  be    granted   to 

ance.  restrain  the  disturbance  of  an  easement — 

(a)  if  the  easement  is  actually  disturbed, — when  com- 
pensation for  such  disturbance  might  be  recovered  under 
this  chapter  : 
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{b)  if  the  disturbance  is  only  threatened  or  intended, — 
when  the  act  threatened  or  intended  must  necessarily,  if 
performed,  disturb  the  easement. 


36.    Notwithstanding  the    provisions    of 
Abatement  ot    ge^tion  twenty-four,  the  dominant    owner 

obstruction    of    cannot  himself  abate '"'    '^ 

tion  of  an  easement. 


eMemenr'*    ®^    cannot  himself  abate  a  wrongful   obstruc- 


CHAPTER  V. 

The  Extinction,  Suspension  and  Revival. 
OF  Easements. 

.  37.    When,   from  a  cause  which   pre-^ 

Extinction  by    ceded  the  imposition  of  an  easement,  the 

rightof i^?yient    P^'^^^"  ^V  ^^/>^.  '^  ^vf'  '""^^f  K^^^?'  '"^ 
owner.  ^^^®  ^^y  "&"^  *^  ^"®  servient  heritage^ 

the  easement  is  extinguished. 
Exception. — Nothing  in  this  section  applies  to  an  ease- 
ment lawfully  imposed  by  a  mortgagor  in  accordance 
with  section  ten. 

Illustrations, 

{a)  A  transfers  Sultanpur  to  B  on  condition  that  he  does  not 
marry  C.  B  imposes  an  easement  on  Sultanpur,  Then  B  marries 
C.  B's  interest  in  Sultanpur  ends,  and  with  it  the  easement  ia 
extinguished. 

{b)  A,  in  i860,  let  Sultanpur  to  B  for  thirty  years  from  the  date 
of  the  lease.  B,  in  1861,  imposes  an  easement  on  the  land  in 
£avour  of  C,  who  enjoys  the  easement  pee^ceably  and  openly  as  aa 
easement  without  interruption  for  twenty-nine  years.  B's  interest 
in  Sultanpur  then  ends,  and  with  it  Cs  easement 

[c)  A  and  B,  tenants  of  C,  have  permanent  transferable  inter- 
ests in  their  respective  holdings.  A  imposes  on  his  holding  an 
easement  to  draw  water  from  a  tank  for  the  purpose  of  irrigating 
B's  land.  B  enjoys  the  easement  for  twenty  years.  Then  A's  rent 
falls  into  arrear  and  his  interest  is  sold.  B's  easement  is  extin- 
gruished. 

[d)  A  mortgages  Sultanpur  to  B,  and  lawfully  imposes  an  ease* 
ment  on  the  land  in  favour  of  C  in  accordance  with  the  provisions 
of  section  ten.  The  land  is  sold  to  D  in  satisfaction  of  the  mprt'» 
||[^e-debL    The  easement  is  not  thereby  extinguished^ 
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38.    An  easement  is  extinguished  when 
Extinction  by    ^j^^  dominant  owner  releases  it,  expressly 
release.  ^^  impliedly,  to  the  servient  owner. 

Such  release  can  be  made  only  in  the  circumstances 
and  to  the  extent  in  and  to  which  the  dominant  owner 
can  alienate  the  dominant  heritage. 

An  easement  may  be  released  as  to  part  only  of  the 
servient  heritage. 

Explanation  /.-—An  easement  is  impliedly  released — 

(a)  where  the  dominant  owner  expressly  authorizes 
an  act  of  a  permanent  nature  to  be  done  on  the  servient 
heritage,  the  necessary  consequence  of  which  is  to 
prevent  his  future  enjoyment  of  the  easement,  and  such 
act  is  done  in  pursuance  of  such  authority  ; 

(b)  where  any  permanent  alteration  is  made  in  the 
dominant  heritage  of  such  a  nature  as  to  show  that  the 
dominant  owner  intended  to  cease  to  enjoy  the  easement 
in  future. 

Explanation  2.— «Mere  non-user  of  an  easement  is  not 
an  implied  release  within  the  meaning  of  this  section. 

Illustrations. 

{a)  A,  B  and  C  are  co-owners  of  a  house  to  which  an  easement 
]s  annexed.  A,  without  the  consent  of  B  and  C,  releases  the  ease- 
ment. This  release  is  effectual  only  as  against  A  and  his  legal 
representative. 

(d)  A  grants  B  an  easement  over  A's  land  for  the  beneficial 
enjoyment  of  his  house.  B  assigns  th€  house  to  C.  B  thea 
purports  to  release  the  easement.    The  rdease  is  ineffectual. 

(c)  A,  having  the  right  to  discharge  his  eavesdroppings  into 
B's  yard,  expressly  authorizes  B  to  build  over  this  yard  to  a  height 
which  will  interfere  with  the  discharge.  B  builds  accordingly. 
A's  easement  is  extinguished  to  the  extent  of  the  interference. 

{d)  A,  having  an  easement  of  Ught  to  a  window,  builds  up  that 
window  with  bricks  and  mortar  so  as  to  manifest  an  intention 
to  abandon  the  easement  permanently.  The  easement  is  impliedly 
released. 

(e)  A,  having  a  projecting  roof  by  means  of  ^(hich  he  e»joys 
on  ea^oment  to  discharge  ^vesdroppings  on  B's  land  permanently 
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alters  the  roof,  so  as  to  direct  the  rain-water  into  a  different 
channel  and  discharge  it  on  C's  land.  The  easement  is  impliedly 
released. 

39.    An  easement  is  extinguished  when 
Extmction  by    ^jjg  servient  owner,  in  exercise  of  a  power 
*'''^"°"*  reserved  in  this  behalf,  revokes  the  ease* 

ment. 

BxtiBction  on  4o.  An  easement  is  extinguished  where 
expiration  of  it  has  been  imposed  for  a  limited  period, 
limited  period  or  acquired  on  condition  that  it  shall  be- 
or  happening  of  come  void  on  the  performance  or  non- 
dissolving  con-  performance  of  a  specified  act,  and  the 
*ition.  period  expires  or  the  condition  is  fulfilled 

Extinction  on  41.  An  easement  of  necessity  is  ex- 
termination of  tinguished  when  the  necessity  comes  to 
necessity.  an  end. 

Illustration, 

A  grants  B  a  field  inaccessible  except  by  passing  over  A's  adjoin-; 
ing  land.  B  afterwards  purchases  a  part  of  that  land  over  which 
he  can  pass  to  his  field.  The  right  of  way  over  A's  land  which  B 
had  acquired  is  extinguished. 

42.  An  easement  is  extinguished  when 
it  becomes  incapable  of  being  at  any  time 
and  under  any  circumstances  beneficial  to 
the  dominant  owner. 


Extinotion  of 
useless  ease- 
ment. 


Extinction 
by  permanent 
change  in  do- 
minant herit- 
age. 


43.  Where,  by  any  permanent  change  in 
the  dominant  heritage,  the  burden  on  tb^ 
servient  heritage  is  materially  increased  and 
cannot  be  reduced  by  the  servient  owner 
without  interfering  with  the  lawful  enjoy* 
ment  of  the  easement,  the  easement  is  ex' 
tinguished,  unless— ' 

{a)  it  was  intended  for  the  beneficial  enjoyment  of  the 
dominant  heritage,  to  whatever  extent  the  easement 
should  be  used  ;  or 

{h)  the  injury  caused  to  the  servient  owner  by  the 
change  is  so  slight  that  no  reasonable  person  would  com- 
plain of  it  ;  or 
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(c)    the  easement  is  an  easement  of  necessity. 

Nothing  in  this  section  shall  be  deemed  to  apply  to  an 
easement  entitling  the  dominant  owner  to  support  of  the 
dominant  heritage. 

Extinction  on  ^  ^^  easement  is  extinguished  where 
SwserT  theservientheritageis  by  superior  force 
vient  hearitage  ^^  permanently  altered  that  the  dommant 
by  superior  o^^^^i^  can  no  longer  enjoy  such  easement : 
force. 

Provided  that,  where  a  way  of  necessity  is  destroyed 
by  superior  force,  the  dominant  owner  has  a  right  to 
another  way  over  the  servient  heritage  ;  and  the  provi- 
sions of  section  fourteen  apply  to  such  way. 

Illustrattons. 

{a)  A  grants  to  B,  as  the  owner  of  a  certain  house,  a  right  to 
fish  in  a  river  running  through  A's  land.  The  river  changes  its 
course  permanently  and  runs  through  Cs  land.  B's  easement  is 
extinguished* 

(3)    Access  to  a  path  over  which  A  has  a  right  oi  way  is  perma-  . . 
nentiy  cut  off  by  an  earthquake.    A's  right  is  extinguished. 

Extinction  by  45-  An  easement  is  extinguished  when 
destruction  of  either  the  dominant  or  the  servient  herit- 
either  heritage,    age  is  completely  destroyed. 

Illustration. 

A  has  a  right  of  way  over  a  road  running  along  the  foot  of  a 
sea-ch&  The  road  is  washed  away  bv  a  peniianent  encro&cbioent 
of  the  sea.    A's  easement  is  extinguished. 

xi-*-    4.'     v         4^-    An  easement  is  extinguished  when 

Bxtmctionhy  the  same  person  becomes  entitled  to  the  . 

^ty  of  owner-  absohite  ownership   of  the  whole  of  the 

^'  dominant  and  servient  heritages. 

Illustrations* 

(a)  A«  as  the  owner  of  a  house,  has  a  right  of  way  over  B's 
field.  A  mortgages  his  house*  and  B  mortgs^s  his  field  to  C. 
Then  C  forecloses  both  mortgages  and  becomes  thereby  absolute, 
owner  of  both  house  and  field.    The  right  of  way  is  extinguished. 

46 
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(d)  The  dominant  owner  acquires  only  part  of  the  servioii 
heritage  :  the  easement  is  not  extinguished,  except  in  the  case 
illustrated  in  section  forty-one. 

(c)  The  servient  owner  acquires  the  dominant  heritage  in 
connection  with  a  third  person :  the  easement  is  not  extinguished. 

(d)  The  separate  owners  of  two  separate  dominant  heritages 
jointly  acquire  the  heritage  which  is  servient  to  the  two  separate 
heritages  :  the  easements  are  not  extinguished. 

{e)  The  joint  owners  of  the  dominant  heritage  jointly  acquire 
the  servient  heritage :  the  easement  is  extinguished. 

(/)  A  single  right  of  way  exists  over  two  servient  heritages  fof 
the  beneficial  enjoyment  of  a  single  dominant  heritage.  The  domi- 
nant owner  acquires  one  only  of  the  servient  heritages.  The  ease^ 
ment  is  not  e:;tinguished. 

{£r)  A  has  aright  of  way  over  B's  road.  B  dedicates  the  road 
to  the  public.    A's  right  of  way  is  not  extinguished. 

•B  f    f     K        47.  A  continuous  easement  is  extinguished 
Extinction  by    ^j^^^  j^  totally  ceases  to  be  enjoyed  as  such 
non-enjoymeat.    ^^^  ^^  unbroken  period  of  twenty  years* 

A  discontinuous  easement  is  extinguished  when,  for 
a  like  period,  it  has  not  been  enjoyed  as  such. 

Such  period  shall  be  reckoned,  in  the  case  of  a  con- 
tinuous easement,  from  the  day  on  which  its  enjoyment 
was  obstructed  by  the  servient  owner,  or  rendered  im- 
possible by  the  dominant  owner  ;  and,  in  the  case  of  a 
discontinuous  easement,  from  the  day  on  which  it  was 
last  enjoyed  by  any  person  as  dominant  owner. 

Provided  that  if,  in  the  case  of  a  discontinuous  ease*  ^ 
ment,  the  dominant  owner,  within  such  period,  registers,  • 
under  the  Indian  Registration  Act,  1877,  a  declaration 
of  his  intention  to  retain  such  easement,  it  shall  not  be 
extinguished  until  a  period  of  twenty  years  has  elapsed 
from  the  date  of  the  registration. 

Where  an  easement  can  be  legally  enjoyed  only  at 
a  certain  place,  or  at  certain  times,  or  between  cer- 
tain hours,  or  for  a  particular  purpose,  its  enjoyiaeiLt 
during  the  said  period  at  another  place,  or  at  other  times^  * 
or  between  other  hours,  or  for  another  purpose,  does  not 
prevent  its  extinction  undet  this  section. 
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The  circumstance  that,  during  the  said  period,  no  one 
was  in  possession  of  the  servient  heritage,  or  that  the 
easement  could  not  be  enjoyed,  or  that  a  right  accessory 
thereto  was  enjoyed,  or  that  the  dominant  owner  was  not 
aware  of  its  existence,  or  that  he  enjoyed  it  in  ignorance 
of  his  right  to  do  so,  does  not  prevent  its  extinction 
under  this  section. 

An  easement  is  not  extinguished  under  this  section — 

(fl)  whiere  the  cessation  is  in  pursuance  of  a  contract 
between  the.dominant  and  servient  owners  : 

(3)  where  the  dominant  heritage  is  held  in  co-owner- 
ship, and  one  of  the  co-owners  enjoys  the  easement 
within  the  said  period,  or 

(c)    where  the  easement  is  a  necessary  easement. 

Where  several  heritages  are  respectively  subject  to 
rights  of  way  for  the  benefit  of  a  single  heritage,  and 
the  ways  are  continuous,  such  rights  shall,  for  the  pur- 
poses of  this  section,  be  deemed  to  be  a  single  ease- 
ment 

Illustration. 

A  has,  as  annexed  to  his  house,  rights  of  way  from  the  high  road 
thither  over  the  heritages  X  and  Z  and  the  intervening  heritage  Y. 
Before  the  twenty  years  expire,  A  exercises  his  right  of  way  over  X. 
His  rights  of  way  over  Y  and  Z  are  not  extinguished. 

*_i.-    i.-      *  4^    When  an  easement  is  extinguished 

^T^h^'    *^^  "^^^^  ( ^^^^y  >  accessory  thereto  are 
voDPUiTjr    igitwu     also  extinguished. 

Illustration^ 

A  has  an  easement  to  draw  water  from  B^s  welL  As  accessory 
thereto,  he  has  a  right  of  way  over  Bs  land  to  and  from  the  weU. 
The  easement  to  draw  water  is  exttnguished  under  section  forty-^ 
sev^i.    Therightof  way  is  also  extinguished. 

49.    An  easement  is  suspended   when  the  dominant 
_  .       _    owner  becomes  entitled  to  possession  of 

eaaSt""'*       *^^  servient  heritage  for  a  limited  interest 
'  therein,  or  when  the  servient  owner  be- 

comes entitled  to  possession  of  the  dominant  heritage 
for  a  limited  interest  therein^ 
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50.  The  servient  owner  has  no  right  to  require  that 
^    .    .  an  easement  be  continued  ;  and,   notwith- 

wnTwt'S^  standing  the  provisions  of  section  twenty- 
to  require  con-  ^^^^  ^®  ^^  °^^  entitled  to  compensadoa 
tinuanoe.  "  ^^^  damage  caused  to  the  servient  herit- 
age in  consequence  of  the  extinguish- 
ment or  suspension  of  the  easement,  if  the  dominant 
owner  has  given  to  the  servient  owner  such  notice  as 
will  enable  him,  without  unreasonable  expense,  to  pro- 
tect the  servient  heritage  from  such  damage, 

„  .  Where  such  notice  has  not  been  given, 

for  "^maffe  *^^  servient  owner  is  entitled  to  compen- 
caused  by  extin-  sation  for  damage  caused  to  the  servient 
guiskmeat.  heritage  in  consequence  of  such    extin- 

guishment or  suspension. 

A,  in  exercise  of  an  easement,  diverts  to  his  canal  the  water  of 
B's  stream.  The  diversion  continues  for  many  years,  and  during 
that  time  the  bed  of  the  stream  partly  fills  up.  A  then  abandons 
his  easement,  and  restores  the  stream  to  its  ancient  course.  B's 
land  is  consequently  flooded.  B  sues  A  for  compensation  for  the 
damage  caused  by  the  flooding.  It  b  proved  Uiat  A  gave  B  a 
month's  notice  of  his  intention  to  abandon  the  easement,  and 
that  such  notice  was  sufficient  to  enable  B,  without  unreasonable 
expense,  to  have  prevented  the  damage.  The  suit  must  be  dis- 
missed. 

51.  An  easement  extinguished  under  section  forty- 
.    .     f    &ve  revives  (a)  when  the  destroyed  herit- 

eaaeminta  age  is,  before  twenty  years  have  expired, 

casemeBcs.  restored  by  the  deposit  of  alluvion  ;  {b) 

when  the  destroyed  heritage  is  a  servient  building  and 
before  twenty  years  have  expired  such  building  is  rebuilt 
upon  the  same  site  ;  and  (c)  when  the  destroyed  heri  t- 
age  is  a  dominant  building  and  before  twenty  years  hav  e 
expired  such  building  is  rebuilt  upon  the  same  site  and 
in  such  a  manner  as  not  to  impose  a  greater  burden  0  n 
the  servient  heritage. 

An  easement  extinguished  under  section  forty-six  re- 
vives when  the  grant  or  bequest  by  which  the  unity  of 
ownership  was  produced  is  set  aside  by  the  decree  of 
a  competent  Court    A  necessary  easement  extinguishei 
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under  the  same  section  revives  when  the  unity  of  owner 
ship  ceases  from  any  other  cause. 

A  suspended  easement  revives  if  the  cause  of  suspen- 
sion is  removed  before  the  right  is  extinguished  under 
section  forty- seven. 

Illustration. 

A,  as  the  absolute  owner  of  field  Y»  has  a  right  of  way  thither 
over  B's  field  Z.  A  obtains  from  Ba  lease  of  Z  for  twenty  years. 
The  easement  is  suspended  so  long  as  A  remains  lessee  of  Z.  But 
when  A  assigns  the  lease  to  Q  or  surrenders  it  to  B^  the  right  of 
way  revives. 


CHAPTER  VL 

Licenses. 

52.  Where  one  person  grants  to  another,   or  to  a 
„  „    definite  number  of  other  persons,  a  right 

AtA  ftii  *^  ^°>  ^^  continue  to  do^   in  or  upon  the 

"*^  immoveable  property  of  the  grantcw,  some- 

thing which  would,  in  the  absence  of  such  right,  be 
unlawful,  and  such  right  does  not  amount  to  an  ease- 
ment or  an  interest  in  the  property,  the  right  is  called 
a  license. 

53.  A  license  may  be  granted  by  any  one  in  the 

circumstances  and  to  the  extent  in  and 
Who  may  grant  ^^  ^^ich  he  may  transfer  his  interests 
Jitense.  -^  ^^  property  affected  by  the  license. 

54.  The  grant  of  a  license  may  bo  express  or  im- 

plied  from  the  conduct  of  the  grantor,  and 
Grant  may  be    ^^^  agreement  which  purports  ta  create 
•^«»  ^^  ^^    ^  easement,  but  is  ineffectual  for  that 
P  purpose^  may  operate  ta  create  a  license. 

55.  All  licenses  necessary  ior  the  enjoyment  (^any 

interest,  or  the  exercise  of  any  right,  are 
Accessory  li-    implied  in  the  constitution  of  such  interest 
mMs  sA&exM    j^  right.    Such  licenses  are  called  acccs- 
■'  "^*  sory  licenses! 
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Illustraiidiu 

A  sells  the  trees  growings  on  his  land  to  B.    6  is  entitled  to  fa 

-  on  the  land  and  take  away  the  trees. 

56.  Unless  a  different  intention  is  expressed  or  neces- 
^.  ,        sarily  implied,  a  license  to  attend  a  place 

tralnSerabte         ^^  public  entertainment  may  be  transferred 
by  the  licensee  ;  but,  save  as  aforesaid,  a 
license  cannot  be  transferred  by  the  licensee  or  exer- 
cised by  his  servants  or  agents. 

Illustrattons. 

{a)  A  grants  B  a  right  to  walk  overA's  field  whenever  he  {dcEO- 
es.  The  right  is  not  annexed  to  any  immoveable  property  of  B. 
The  right  cannot  be  transferred.      - 

{d)    The  Government. grant  B  a  license  to  erect  and  use  temporary 
grsdn-sheds  on  Government  land.     In  the  absencr  of  express  pro- 
vision to  the  contrary,  B's  servants  may  enter  on  the  land  for  the 
purpose  of  erecting  sheds,  erect  the  same,   deposit  grain  therein 
.  and  remove  grain  therefrom. 

57.  The  grantor  of  a  license  is  bound  to  disclose  to 
n     i.    .  J  X      ^^^  licensee  any  defect  in  the  property 

'  f  T  'i'  ^  A^  affected  by  the  license,  likely  to  be  danger- 
fects  °"^  *°  *^®  person  or  property  of  the  li- 

censee,  of  which  the  grantor  is,  and  the 
licensee  is  not,  aware. 

58.  The  grantor  of  a  license  is  bound  not  to  do  any- 

Granto'r's  dntv  ^^*"^  ^'^^^^  *^  ^^^^^^  ^^®  property  affected 

not  to    render  ^y  the  license  dangerous  to  the   person 

property  unsafe,  or  property  of  the  licensee. 

.    59.    When  the  grantor  of  the   license 

-  Grantor's  trans,  transfers  the  property  affected  thereby, 
feree  not  .bound  ^^^  transferee  is  not  as  such  bound  by 
by  license.  the  license. 

"    Iiicense  when        60.    A  license  may  be  revoked  by  the 

revocable.  grantor,  unless — 

]      (a)    it  is  coupled  with  a  transfer  of  property. and  snch 
■  transfer  is  in  force  : 
J_  (6)    the  licensee,  acting  upon  the  license^  has  executed 

a  work  of  a  permanent  character  and  incurred  expenses 

in  the  execution. 
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Bevocation  ex-       6i.    The  revocation  of  a  license  may 
pressor  implied,    be  express  or  implied. 

,  Illustrations* 

{a)  A,  the  owner  of  a  field,  grants  a  license  to  B  to  use  a  path 
across  it.  A,  with  intent  to  revoke  Che  license,  locks  a  gateucross 
the  path.    The  license  is  revoked. 

{b)  A,  the  owner  of  a  field,  grants  a  license  to  B  to  stack  hay  on 
the  field.    A  lets  or  sells  the  field  to  C.    The  license  is  revoked. 

62.    A  license  is  deemed  to  be  revoked — 

.    ,  {a)    when,  from  a  cause  preceding  the 

aZ^^^^Z^^    grant  of  it^  the  grantor  ceases  to  have  any  in- 
aesmearevom.    ^^^^^^  .^^  the  proper tyaflfected  by  thelicense : 

{b)  when  the  licensee  releases  it,  expressly  or  im- 
pliedly, to  the  grantor  or  his  representative  : 

{c)  where  it  has  been  granted  for  a  limited  period, 
or  acquired  on  condition  that  it  shall  become  void  on 
the  performance  or  non-performance  of  a  specified  act, 
and  the  period  expires,  or  the  condition  is  fulfilled  : 

(d)  where  the  property  aflfected  by  the  license  is 
destroyed  or  by  superior  force  so  permanently  altered 
that  the  licensee  can  no  longer  exercise  his  right : 

{e)  where  the  licensee  becomes  entitled  to  the 
absolute  ownership  of  the  property  afifected  by  the 
license ; 

(/)  where  the  license  is  granted  for  a  specified  pur- 
pose and  the  purpose  is  attained,  or  abandoned,  or  be- 
comes impracticable : 

{g)  where  the  license  is  granted  to  the  licensee  as 
holding  a  particular  office,  employment  or  character, 
and  such  oflfice,  employment  or  character  ceases  to 
exist: 

{h)  where  the  license  totally  ceases  to  be  used  as 
«uch  for  an  unbroken  period  of  twenty  years,  and  such 
cessation  is  not  in  pursuance  of  a  contract  between  the 
grantor  and  the  licensee  : 

(t)  in  the  case  of  an  accessory  license,  when  the  in- 
terest of  right  to  which  it  is  accessory  ceases  to  exist. 
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63.  Where  a  license  is  revoked,  the  licensee  is  en- 

,  titled  to  a  reasonable  time  to  leave  die 

Licensee  8  property  affected  thereby  and  to  remove 

nghtsonrevo-  any  goods  which  he  has  been  allowed  to 

cation.  place  on  such  property. 

64.  Where  a  license  has  been  granted  for  a  considera- 
.  tion,  and  the  licensee,  without  any  fault  of 

LicwweTB    jjjg  Q^jj^  is  evicted  by  the  grantor  before 
rights  on  evic-    j^^  ^^  ^^^^  enjoyed,  under  the  license,  the 
right  for  which  he  contracted,  he  is  en* 
titled  to  recover  compensation  from  the  grantor. 
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83.  Trust  incapable  of  execution  or  executed  without  exhaust- 

ing trust-property. 

84.  Transfer  for  illegal  purpose. 

85.  Bequest  for  illegal  purpose. 

Bequest  of  which  revocation  is  prevented  by  coercion. 

86.  Transfer  pursuant  to  rescindable  contract 

87.  Debtor  becoming  creditor's  representative. 

88.  Advantage  gained  by  fiduciajry. 

89.  Advantage  gained  by  exercise  of  undue  influence. 
9a    Advantage  gained  by  qualified  owner. 
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Sections. 

91.  Property  acquired  with  notice  of  eaSaldng  coUatL 

92.  Purchase  by  person  contracting  to  bay  property  to  bt  hdd 

on  trust 

93.  Advantage  secretly  gained  by  one  of  several  compoiuiding 

creditors. 

94.  Constructive  trusts  in  cases  not  expressly  provided  for. 

95.  Obligor's  duties,  liabilities  and  disabilities. 

96.  Saving  of  rights  of  ^(TA^i/^  purchasers. 


The  Scheduls. 
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THE 

INDIAN  TRUSTS  ACT, 


No.  n  of  1882. 


PASSED  BY  THE  GOVEBNOB  GENEBAL  OP  IKDIA  IN  COUNCH. 
{Received  the  assent  of  the  Governor  General 
on  the  13th  January^  1882,) 


An  Act  to  define  and  amend  the  law  relating  to  Pri- 
vate Trusts  and  Trustees. 

Whereas  it  is  expedient  to  define  and  amend  the 
law  relating  to  private  trusts  and  trustees; 
Preamtole.         j^  jg  ^^^^^^  enacted  as  follows  :— 


CHAPTER  I. 
Preliminary. 


Short-title. 
Commence- 
ment. 


Local  extent. 


I.  This  Act  may  be  called  "The  Indian 
Trusts  Act,  1882"  :  and  it  shall  come  into 
force  on  the  first  day  of  March,  1882. 

It  extends  in  the  first  instance  to  the  territories  res- 
pectively administered  by  the  Governor  of 
Madras  in  Coimcil,  the  Lieutenant-Gover- 
nors of  the  North- Western  Provinces  and  the  Panjab, 
the  Chief  Commissioners  of  Oudh,  the  Central  Provinces, 
Coprg  and  Assam  ;  and  the  Local  Government  may  from 
time  to  time,  by  notification  in  the  official  Gazette,  extend, 
it  to  any  other  part  of  British  India.  But  nothing  herein 
contained  affects  the  rules  of  Muhammad- 
Savmgs.  ^jj  Ysiw  as  to  ipaqfy  or  the  mutual  relations 

of  the  members  of  an  undivided  family  as  determined  by 
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any  customary  or  personal  law,  or  applies  to  public  or 
private  religious  or  charitable  endowments,  or  to  trusts 
to  distribute  prizes  taken  in  war  among  the  captors  ;  and 
nothing  in  the  second  chapter  of  this  Act  applies  to 
trusts  created  before  the  said  day. 

2.  The  Statute  and  Acts  mentioned  in  the  Schedule 
•n  1  *  ^  hereto  annexed  shall,  to  the  extent  men* 
Eepeal  of  enact-  tioned  in  the  said  Schedule  be  repealed, 
^^^^^'  in  the  territories  to  which  this  Act  for  the 
time  being  extends. 

3.  A  "trust"  is  an  obligation  annexed  to  the  owner- 
Intorprctation-    ship  of  property,  and  arising    out  of  a 

clause-  confidence  reposed  m  and  accepted  by 

"truit":  the  owner,  or  declared  and  accepted  by  him, 

for  the  benefit  of  another,  or  of  another  and  the  owner : 

the  person  who  reposes  or  declares  the  confidence  is 

called  the  "author  of  the  trust"  :   the  pcr- 

"author    of    g^^  ^Jjq  accepts  the  confidence  is  called 

the  trust":^  the  "trustee"  :  the  person  for  whose  bcnc- 

truBtee  :         ^^  ^j^^  confidence  is  accepted  is  called  the 

,^  "beneficiary"  :  the  subject-matter  of  the 

beneficiary" :    ^^^^^  jg  called   "trust-property"  or  "trust- 

truBt-property:    ^o„gy)>  .  ^^^  "beneficial  interest^   or  "in- 

"  beneficial  in-    Merest"   of   the    beneficiary  is  his    right 

tereet"  :  against  the  trustee  as  owner  of  the  trust- 

••inslrument  of    property  ;  and  the  instrument,  if  any,  by 

^'^^  •  which  the  trust  is  declared  is  called  the 

"instrument  of  trust"  : 

,  a  breach  of  any  duty  imposed  on  a 

breaoh  of    trustee,  as  such,  by  any  law  for  the  time 
*"^  •  being  in  force,  is  called  a  "breach  of  trust*': 

and  in  this  Act,  unless  there  be  something  repugnant 

••     •  *   ^»      '^  ^^    subject    or   context,    '^registered" 

pegiBtered  :    ^ga^s  registered  under  the  law  for   the 

registration  of  documents  for  the  time  being  in  force  : 

,  „  a  person  is  said  to  have  "notice**  of  a  fact 

notice.  either  when  he  actually  knows  that   fact 

or  when,  but  for  wilful  abstention  from  inquiry  or  gross 

negligence,  he  would  have  known  it,  or  when  informatkm 
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>£  the  fact  is  given  to  or  obtained  by  his  agent,  un- 
der  the  circumstances  mentioned  in  the 

iefi^lir^AS    ^°^^^^  Contract  Act,   1872,   section  229  : 

TX  of  1872  ^^^  ^^  expessions  used  herein  and  defined 

in  the  Indian  Contract  Act,  1872,  shall  be 

deemed  to  have  the  meanings  respectively  attributed  to 

them  by  that  Act 


CHAPTER  II. 

Of  the  Creation  of  Trusts. 

4.    A  trust  may  be  created  for  any  lawful  purpose. 
_.  _- ,  The  purpose  of  a  trust  is  lawful  unless 

Lawful  pur-  u  is  (a)  forbidden  by  law,  or  (3)  is  of  such 
^    '  a  nature  that,  if  permitted,  it  would  defeat 

the  provisions  of  any  law,  or  (c)  is  fraudulent,  or  (d)  in- 
volves or  implies  injury  to  the  person  or  property  of 
another,  or  (e)  the  Court  regards  it  as  inmioral  or  op- 
posed to  public  policy. 

£very  trust  of  which  the  purpose  is  unlawful  is  void. 
And  where  a  trust  is  created  for  two  purposes,  of  which 
one  is  lawful  and  the  other  unlawful,  and  the  two  pur- 
poses cannot  be  separated,  the  whole  trust  is  void. 

Explanatton,-^\n  this  section,  the  expression  "law' 
Includes,  where  the  trust-property  is  immoveable  and 
situate  in  a  foreign  country,  the  law  of  such  country. 

Illustrations^ 

{a)  A  conveys  property  to  B  in  trust  tA  apply  the  profits  to  the 
nurture  of  female  foundlings  to  be  trained  up  as  prostitutes.  The 
trust  is  void. 

(d)  A  bequeaths  property  to  B  in  trust  to  employ  it  in  carrying 
on  a  smuggling  business,  and  out  of  Aie  profits  thereof  to  support 
A's  children.    The  trust  is  void. 

{c)  A,  while  in  insolvent  circumstances,  transfers  property  to  B 
in  trust  for  A  during  his  life,  and  after  his  death  for  B.  A  is 
declared  an  insolvent  The  trust  for  A  is  invalid  as  against  his 
creditors. 
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5.  No  trust  in  relation  to  invmoveable    property  i 

valid  unless  declared  by  a  non-test 
tno^^le    ma'    ^^^  instrutneirt  m  writing   signed   by  1 
Srty  author  of  the  trust  or  the  trustee  and  rq 

tered,  or  by  the  will  ^ftbe   author  oftl 
trust  or  of  the  trustee. 

No  trust  in  relation    to  moveable  property   is 

_     .   -  unless   declared  as  aforesaid,    or  nnle 

Jwnwr"  the  ownership  of  the   property   is 

able  property.  ferred  to  the  trustee. 

These  rules  do  not  apply  -where  they  would  op 
so  as  to  effectuate  a  fraud. 

6.  Subject  to  the  provisions  of  section  five,    a 

is  created  when  the  author  of  the  trusd 
trust         "^         indicates  with    reasonable    certainty 

any  words  or  acts  («)  an  intention  on  his 
part  to  create  thereby  a  trust,  (b)  the  purpose  of  the 
trust,  (c)  the  beneficiary,  and  (d)  the  trust-property,  and 
(unless  the  trust  is  declared  by  will  or  the  author  of  the 
trust  is  himself  to  be  the  trustee)  transfers  the  trust-pro- 
perty to  the  trustee. 

Jllnsirations^ 

'{a)  A  bequeaths  certain  property  to  B,  ""having  the  follest  con- 
fidence that  he  will  dispose  of  it  for  the  benefit*-of  "  C.  This  creates 
a  trust  so  £ar  as  regarc^  A  and  C.  ■ 

(b)  A  bequeaths  certain  property  to  B,  '•  hoping  he  will  con- 
tinue it  in  the  family."  This  does  not  create  a  trust,  as  the  bene- 
ficiary is  not  indicated  with  reasonable  certainty. 

{c)  A  bequeaths  certain  property  to  B,  requesfing  him  to  distri- 
bute it  amongst  such  members  of  C's  family  as  B  should  think 
most  deserving.  This  does  not  create  a  trust,  for  the  benefidarieK 
are  not  indicated  wath  reasonable  certainty. 

(d)  A  bequeaths  certain  property  to  B,  desiring  him  to  divide 
the  bulk  of  it  among  C's  children.  This  does  not  create  a  trust, 
for  the  trust  property  is  not  indicated  with  sufficient  certainty. 

{e)  A  bequeaths  a  shop  and  stock-in-trade  to  B,  on  conditiot 
that  he  pays  A's  debts  and  a  legacy  to  C.  This  is  a  condition,  not 
a  trust  for  A's  creditors  and  C. 
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__  .  7.    A  trust  may  be  created — 

Who  may  create        (^j    by  every  person  competent  to  con- 

^^^  •  tract,  and, 

(b)  with  the  permission  of  a  principal  Civil  Court 
of  original  j.urisdicdon^  by  or  behalf  of  a  minor  ; 

but  subject  in  each  case  to-  the  law  for  the  time  being 
in  force  as  to  the  circumstances  and  extent  in  and  ta 
which  the  author  of  the  trust  may  dispose  of  the  trust- 
property. 

Subject  of  ^'  '^^  subject-matter  of  a  trust  must 
trust.  ^e  property  transferable  to  the  beneficiary* 

It  must  not  be  a  merely  beneficial  interest  under  sl. 
subsisting  trust. 

Who  nuy  be  9-  Every  person  capable  of  holding 
beaeficiary.  property  may  be  a  beneficiary. 

A  proposed  beneficiary  may  renounce  his  interest 
Disclaimer  by  under  the  trust  by  disclaimer  addressed 
beneficiary.  to  the  trustee,  or  by  setting  up^  with  no- 

tice of  the  trust,  a  claim  inconsistent  therewith. 

10.    Every  person  capable  of  holding  property  may  be 
va    ^  trustee  ;  but  where  the  trust  involves  the 
Who  may  ba    exercise  of  discretion,  he  cannot  execute 
^'  it  unless  he  is  competent  to  contract 

to^?t^       No  one  is  bound  to  accept  a  trust.. 

A  trust  is  accepted  by  any  words  or  acts. 
Acceptance  of    ^  ^j^^  trustee  indicating  with  reasonable 
certainty  such  acceptance. 

Instead  of  accepting  a  trust,  the  intended  trustee  may,, 
within  a  reasonable  period,  disclaim  it^ 
Disclauner  of    ^^^^    such  disclaimer  shall    prevent  the 
^^^^'  trust-property  from  vesting  in  him. 

A  disclaimer  by  one  of  two  or  more  co-trustees  vests 
the  trust-property  in  the  other  or  others,  and  makes  hina 
or  theiti  sole  trustee  or  trustees  from  the  date  of  the 
creation  of  the  trust. 
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Illustrations, 

{a)  A  bequeaths  certain  property  to  B  and  C,  his  executois,  as 
trustees  for  D.  B  and  C  prove  A's  w^  This  is  in  itself  an  accept- 
ance of  the  trust,  and  B  and  C  hold  Uie  property  in  trust  for  D. 

{b)  A  transfers  certain  property  to  B  in  trust  to  sell  it  and  to 
pay  out  of  the  proceeds  A's  debts.  B  accepts  the  trust  and  sells 
the  property.  So  far  as  regards  B,  a  trust  of  the  i»x>ceeds  is  created 
for  A's  creditors. 

(c)  A  bequeaths  a  lakh  of  rupees  to  B  upon  certain  trusts  and 
appoints  him  his  executor.  B  severs  the  lakh  from  the  general 
assets  and  appropriates  it  to  the  specific  purpose.  This  is  an 
acceptance  of  the  trust. 


CHAPTER  III. 

Of  the  Duties  and  Liabilities  of  Trustees. 

1 1.    The  trustee  is  bound  to  fulfil  the  purpose  of  the 

„  trust,   and    to    obey    the    directions   of 

Jtet     t  *"'    the  author  of  the  trust  given  at  the  time 

'  of  its  creation,  except  as  modified  by  the 

consent  of  all  the    beneficiaries   being   competent  to 

contract. 

Where  the  beneficiary  is  incompetent  to  contract,  his 
consent  may,  for  the  purposes  of  this  section,  be  given 
by  a  principal  Civil  Court  of  original  jurisdiction. 

Nothing  in  this  section  shall  be  deemed  to  require  a 
trustee  to  obey  any  direction  when  to  do  so  would  be 
impracticable,  illegal  or  manifestly  injurious  to  the 
beneficiaries. 

Explanation. — Unless  a  contrary  intention  be  express- 
ed, the  purpose  of  a  trust  for  the  payment  of  debts  shall 
be  deemed  to  be  \a)  to  pay  only  the  debts  of  the  author 
of  the  trust  existing  and  recoverable  at  the  date  of  the 
instrument  of  trust,  or,  when  such  instrument  is  a  will, 
at  the  date  of  his  death,  and  (b)  in  the  case  of  debts  not 
bearing  interest,  to  make  such  payment  without  interest 

Illustrations. 

{a)  A,  a  trustee,  is  simply  authorised  to  sell  certain  land  \fl 
public  auction.    He  cannot  sell  the  land  by  private  contract. 
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{d)  A,  a  trustee  of  certain  land  for  X,  Y  and  Z,  is  authorized  to 
sell  the  land  to  B  for  a  specified  sum.  X,  Y  and  Z,  being  competent 
to  contract,  consent  that  A  may  sell  the  land  to  C  for  a  less  sum. 
A  may  sell  the  land  accordingly. 

(c)  A»  a  trustee  for  B  and  her  children,  is  directed  by  the  author 
of  the  trust  to  lend,  on  B's  request,  trust-property  to  B's  husband, 
C,  on  the  security  of  his  bond.  C  becomes  insolvent,  and  B  re- 
quests A  to  make  the  loan.     A  may  refuse  to  make  it. 

12.  A  trustee  is  bound  to  acquaint  himself,  as  soon  as 

possible,  with  the  nature  and  circumstances 
Triutee  to  m-    ^f  ^^^  trust-property  ;    to  obtain,  where 
steiSofTuit.     necessary  d  transfer  of  the  trust-property 
property.  *^  himself  ;  and  (  subject  to  the  provisions 

of  the  instrument  of  trust )  to  get  in  trust- 
moneys  invested  on  insufficient  or  hazardous  security. 

Illustrations, 

{a)  The  trust-property  is  a  debt  outstanding  on  personal  securi- 
ty. The  instrument  of  trust  gives  the  trustee  no  discretionary  power 
to  leave  the  debt  so  outstanding.  The  trustee's  duty  is  to  recover 
the  debt  without  unnecessary  delay. 

(d)  The  trust-property  is  money  in  the  hands  of  one  of  two  co- 
trustees. No  discretionary  power  is  given  by  the  instrument  of 
trust.  The  other  co-trustee  must  not  allow  the  former  to  retain  the 
money  for  a  longer  period  than  the  circumstances  of  the  case  re- 
quired. 

13.  A  trustee  is  bound  to  maintain  and  defend  all 

such  suits,  and  (subject  to  the  provisions 
TruBteo     to    ^f  ^j^^  instrument  of  trust)  to  take  such 

KprSrty  ^'^^^  ''^^/  ^''  ^"^^^^  being  had  to  the 
*^  *^  '  nature  and  amount  or  value  of  the  trust- 
property,  may  be  reasonably  requisite  for  the  preserva- 
tion of  the  trust-property  and  the  assertion  or  protection 
of  the  title  thereto. 

Illustration. 
The  trust-property  is  immoveable  property  which  has  been  given 
to  the  author  of  the  trust  by  an  unregistered  instrument.  Subject  to 
the  provisions  of  the  Indian  Registration  Act,  1877,  the  trustee's 
duty  is  to  cause  the  instrument  to  be  registered. 

Trustee  not  to        ^4-    '^^^  trustee  must  not  for  himself 

aet  up  title  ad-  or  another  set  up  or  aid  any  title  to  the 

.  versa  to  benefici-  trust-property  adverse  to  the  interest  of 

ary.  the  beneficiary.  
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15.  A  trustee  is  bound  to  deal  with  the  trast-property 
as  carefully  as  a  man  of  ordinary  prudence 

Care  requu^ed  w^Juld  deal  with  such  property  if  it  were 
iroin  trustee.  j^-^  ^^^  .  ,^^^^  -^^  ^j^^  absence  of  a  contract 
to  the  contrary,  a  trustee  so  dealing  is  not  responsible 
for  the  loss,  destruction  or  deterioration  of  the  trust- 
property. 

Illustrations, 

{a)  A,  living  in  Calcutta,  is  a  trustee  for  B,  living  in  Bombay. 
A  remits  trust-funds  to  B  by  bills  drawn  by  a  person  of  undoubted 
credit  in  favour  of  the  trustee  as  such,  and  payable  at  Bombay. 
The  bills  are  dishonoured.     A  is  not  bound  to  make  good  the  loss. 

(d)  A,  a  trustee  of  leasehold  property,  directs  the  tenant  to  pay 
the  rents  on  account  of  the  trust  to  a  banker,  B,  then  in  credit. 
The  rents  are  accordingly  paid  to  B,  and  A  leaves  the  money  with 
B  only  till  wanted.  Before  the  money  is. drawn  out,  B  becomes 
insolvent.  A,  having  had  no  reason  to  believe  that  B  was  in  in- 
solvent circiunstauces,  is  not  bound  to  make  good  the  loss. 

{c)  A,  a  trustee  of  two  debts  for  B,  releases  one  and  compounds 
the  other,  in  good  faith,  and  reasonably  believing  that  it  is  for  B's 
interest  to  do  so.  A  is  not  bound  to  make  good  any  loss  caused 
thereby  to  B. 

(d)  A,  a  trustee  directed  to  sell  the  trust-property  by  auction, 
sells  the  same,  but  does  not  advertise  the  salt  and  otherwise  fails 
in  reasonable  diligence  in  inviting  competition,  A  is  bound  to 
make  good  ihe  loss  caused  thereby  to  the  beneficiary. 

{e)  A,  a  trustee  for  B,  in  execution  of  his  trust,  sells  the  trust- 
property,  but  from  want  of  due  diligence  on  his  part  fails  to  receive 
part  of  the  purchase-money.  A  is  bound  to  make  good  the  loss 
thereby  caused  to  B. 

(/)  A,  a  trustee  for  B  of  a  policy  of  insurance,  has  funds  in 
hand  for  payment  of  the  premiums.  A  neglects  to  pay  the  pre- 
miums, and  the  policy  is  consequently  forfeited.  A  is  bound  to 
make  good  the  loss  to  B. 

{g)  A  bequeaths  certain  monies  to  B  and  C  as  trustees  and 
authorizes  them  to  continue  trust-moneys  upon  the  personal  secu- 
rity of  a  certain  firm  in  which  A  had  himself  invested  them-  A  dies, 
and  a  change  takes  place  in  the  firm.  B  and  C  must  not  permit  the 
monies  to  remain  upon  the  personal  security  of  the  new  firm. 

(A)  A,  a  trustee  for  B,  allows  the  trust  to  be  executed  solely 
by  his  co-trustee,  C.  C  misapplies  the  trust-property.  A  is  pesson- 
ally  answerable  for  the  loss  resulting  to  B. 
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16.  Where  the  trust  is  created  for  the  benefit  of 

several  persons   in  succession,   and  the 
Conversion  of    trust-property  is  of  a  wasting  nature  or  a 
pemhable  pro-    ^^^^^.^  ^^  reversionary  interest,  the  trustee 
*^  ^'  is  bound,  unless  an  intention   to  the  con- 

trary may  be  inferred  from  the  instrument  of  trust,  to 
convert  the  property  into  property  of  a  permanent  and 
immediately  profitable  character. 

Illustrations. 

{a)  A  bequeaths  to  B  all  his  property  in  trust  for  C  during  his 
life,  and  on  his  death  for  D,  and  on  D's  death  f^r  E.  A's  property 
consists  of  three  leasehold  houses,  and  there  is  Uv^thing  in  A's 
will  to  show  that  he  intended  the  houses  to  be  enjoyed  in  specie. 
B  should  sell  the  houses,  and  invest  the  proceeds  in  accordance 
with  section  twenty. 

{d)  A  bequeaths  to  B  his  three  leasehold  houses  in  Calcutta 
and  all  the  furniture  therein  in  trust  for  C  during  his  life,  and  en 
his  death  for  D,  and  on  D's  death  for  E.  Here  an  intention  that 
the  houses  and  furniture  should  he  enjoyed  in  specie  appears 
clearly,  and  B  should  not  sell  them. 

17.  Where  there  are  more  beneficiaries  than  one, 

the  trustee  is  bciund  to  be  impartial,   and 
fan  a^' ^^  ^^^^  "°*  execute  the  trust  for  the  advantage 

impaniai.  ^^  ^^^^  ^^  ^j^^  expense  of  another. 

Where  the  trustee  has  a  discretionary  power,  nothing 
in  this  section  shall  be  deemed  to  authorize  the  Court  to 
control  the  exercise  reasonably  and  in  good  faith  of  such 
discretion. 

Illustration. 

A,  a  trustee  for  B,  C  and  D,  is  empowered  to  choose  between 
several  specified  modes  of  investing  the  trust-property.  A  in  good 
faith  chooses  one  of  these  modes.  The  Court  will  not  interfere, 
although  the  result  of  the  choice  may '  be  to  vary  the  relative 
rights  of  B,  C  and  D. 

18.  Where  the  trust  is  created  for  the  benefit  of  se- 

veral persons  in  succession  and  one  of 
t  t  ^^^  *^®°^'  ^^  ^^  possession  of  the  trust-pro- 
vent  waste,  perty,  if  he  commits,  or  threatens  to  com- 
mit, any  act  which  is  destructive  or  permanently  injuri- 
ous thereto,  the  trustee  is  bound  to  take  measures  to 
prevent  such  act. 
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19.  A  trustee  is  bound  (a)  to  keep  dear  and  accurate 
.  .  ,  accounts  of  the  trust-property,  and  (6),  at 
Accounts  and    ^U  reasonable  times,  at  the  request  of  the 

information.  beneficiary,  to  furnish  him  with  full  and 
accurate  information  as  to  the  amount  and  state  of  the 
trust-property. 

20.  Where  the  trust-property  consists  of  money  and 
T     -X      X  r    cannot  be  applied  immediately  or  at  an 

truaUmo'S^        early  date  to  the  purposes  of  the  trust, 
^'        the  trustee  is  bound  (subject  to  any  direction 
contained  in  the  instrument  of  trust)  to  invest  the  money 
on  the  following  securities,  and  on  no  others  : — 

(a)  in  promissory  notes,  debentures,  stock  or  other 
securities  of  the  Government  of  India,  or  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  ; 

(b)  in  bonds,  debentures  and  annuities  charged  by 
the  Imperial  Parliament  on  the  revenues  of  India ; 

{c)  in  stock  or  debentures  of,  or  shares  in.  Railway  or 
other  Companies  the  interest  whereon  shall  have  been 
guaranteed  by  the  Secretary  of  State  for  India  in 
Council ; 

{d)  in  debentures  or  other  securities  for  money  issued 
by,  or  on  bbhalf  of,any  municipal  body  under  the  author- 
ity of  any  Act  of  a  legislature  established  in  British 
India ; 

(e)  on  a  first  mortgage  of  immoveable  property  situate 
in  British  India :  Provided  that  the  property  is  not  a 
leasehold  for  a  term  of  years  and  that  the  value  of  the 
property  exceeds  by  one- third,  or,  if  consisting  of  build- 
ings, exceeds  by  one-half,  the  mortgage-money  ;  or 

(/)  on  any  other  security  expressly  authorized  by  the 
instrument  of  trust,  or  by  any  rule  which  the  High  Court 
may  from  time  to  time  prescribe  in  this  behalf. 

Provided  that,  where  there  is  a  person  competent  to 
contract  and  entitled  in  possession  to  receive  the  income 
of  the  trust-property  for  his  life,  or  for  any  greater  estate, 
no  investment  on  any  security  mentioned  or  referred  to 
in  clauses  {d),  (e)  and  (/*)  shall  be  made  without  his  con- 
sent in  writing. 
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21.  Nothing  in  section  twenty  shall  apply  to  invest* 

ments  made  before  this  Act  comes  into 

1    d    Sdlred  to  ^"^^e,  Of  shall  be  deemed  to  preclude  an 

(^verSneSun-  investment  on  a  mortgage  of  immoveable 

dte  Act  XXVI  Property  already  pledged  as  security  for 

«f  1871.  ^^  advance  under  the  Land  Improvement 

.  A<:t,  1871,  or,  in  case  the  trust-money  does 

Deposit  m  Go-  not  exceed  three  thousand  rupees,  a  de* 

vinCTBMk  P°*^*  thereof  ia  a  Government  Savings 

22.  Where  a  trustee  directed  to  sell  within  a  specified 

time  extends    such   time,  the  burden  of 
Bale^tmatM    paving,  as  between  himself  and  the  bene- 

timd     ^^       ^^  extension  lies  upon  the  trustee,  unless 
the  extension  has  been  authorized  by  a 
principal  Civil  Court  of  original  jurisdiction. 

Illustration, 

A  bequeaths  property  to  B,  directing  him  with  all  convenient  speeot 
and  within  five  years  to  sell  it,  and  apply  the  proceeds  for  the  bene- 
fit of  C.  In  the  exercise  of  reasonable  discretion,  B  postpones  the 
sale  for  six  years.  The  sale  is  not  thereby  rendered  invalid,  but  C. 
alleging  that  he  has  been  injured  by  the  postponement,  institutes 
a  suit  against  B  to  obtain  compensation.  In  sttch  suit  the  burden 
of  proving  that  C  has  not  been  injured  lies  on  B. 

23.  Where  the  trustee  commits  a  breach    of  trusti 
T   T,-r+«  f       ^^  '^  liable  to  make  good  the  loss  which 

h«Mh  S^rnaf  ^^®  trust-property  or  the  beneficiary  has 
oreacn  01 .  uss.  j|^gjgj,y  sustained,  unless  the  beneficiary 
has  by  fraud  induced  the  trustee  to  commit  the  breach^ 
or  the  beneficiary,  being  competent  to  contract,  has 
bimself^  without  coercion  or  undue  influence  having  been 
brought  to  bear  on  him,  concurred  in  the  breach,  or 
subsequently  acquiesced  therein,  with  full  knowledge 
of  the  facts  of  the  case  and  of  his  rights  as  against  the 
trustee. 

A  trustee  commiting  a  breach  of  trust  is  not  liable 
to  pay  interest  except  in  the  following  cases  : — 

(a)    where  he  has  actually  received  interest : 
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(b)  where  the  breach  consists  iii  unreasonable  delay 
in  paying  trust-money  to  the  beneficiary  : 

(c)  where  the  trustee  ought  to  have  received  interest^ 
but  has  not  done  so  ; 

(d)  where  he  may  be  fairly  presamed  to  have  received 
interest. 

He  is  liable,  in  case  (a),  to  account  for  the  interest 
actually  received,  and,  in  cases  (ft),,  (c)  and  (d),  to  account 
for  simple  interest  at  the  rate  of  six  per  cent,  per  annum,, 
unless  the  Court  otherwise  directs. 

(e)  Where  the  "breach  consists  in  failure  to  invest 
trust-money  and  to  accumulate  the  interest  or  dividends- 
thereon,  he  is  liable  to  account  for  compound  interest 
(with  half-yearly  rests)  at  the  same  rate. 

(/)  Where  the  breach  consists  in  the  employment 
of  trust-property  or  the  proceeds  thereof  in  trade  or 
business,  he  is  liable  to  account,  at  the  option  of  the 
beneficiary,  either  for  compound  interest  (with  half-yearly 
rests)  at  the  same  rate,  or  for  the  nett  profits  made  by 
such  employment. 

Illustrations. 

{a)  A  trustee  improperly  leaves  trust-property  outstanding,, 
and  it  is  consequently  lost :  he  is  liable  to  make  good  the  property- 
lost,  but  he  is  not  liable  to  pay  interest  thereon. 

{d)  A  bequeaths  a  house  to  B  in  crust  to  sell  it  and  pay  the 
proceeds  to  C.  B  neglects  to  sell  the  house  for  a  great  length  of 
time,  whereby  the  house  is  deteriocated  and  its  market-price  faJIs, 
B  is  answerable  to  C  for  the  loss. 

{c)  A  trustee  is  guilty  of  unreasonable  delay  in  invesdng  trust- 
money  in  accordance  with  section  twenty,  or  in  paying  it  to  the 
beneficiary.  The  trustee  is  liaUe  to  pay  interest  thereon  for  the 
period  of  the  delay. 

{d)  The  duty  of  the  trustee  is  to  invest  trust-money  in  any  or 
the  securities  mentioned  in  section  twenty,  clause  (a),  (d),  (c)  or  (d). 
Instead  of  so  doing,  he  retains  the  money  in  his  hands.  He  is  liable^, 
at  the  option  of  the  beneficiary,  to  be  chaiged  either  with  the 
amount  of  the  principal  money  and  interest,  or  with  the  amount 
of  such  seciu-ities  as  he  might  have  putchased  with  the  trust-money 
when  the  investment  should  have  been  made,  and  the  intermediate 
dividends  and  interest  thereon. 

{e)  The  instrument  of  trust  directs  the  trustee  to  invest  trust'^ 
money  either  in  any  of  such  sectu^ities  or  oa  mortgage  of  immoveable 
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property.    The  trustee  docs  neither.    He  is  liable  for  the  principal 
money  and  interest 

(/)  The  instoiment  of  trust  directs  the  trustee  to  invest  trust* 
money  in  any  of  such  securities  and  to  accumulate  the  dividends 
thereon,  'the  trustee  disregards  the  direction.  He  is  liable,  at 
the  option  of  the  beneficiary,  to  be  charged  either  with  the  amount 
of  the  principal  money  and  compound  interest,  or  with  the  amount 
of  such  securities  as  he  might  have  purchased  with  the  trust- 
money  when  the  investment  should  have  been  made,  together 
with  the  amount  of  the  accumulation  which  wonld  have  arisen 
from  a  proper  investment  of  the  intermediate  dividends. 

{g)  Trust-property  is  invested  in  one  of  the  securities  mentioned 
in  section  twenty,  clause  (a),  {d),  {c)  or  {d).  The  trustee  sells  such 
security  for  some  purpose  not  authorized  by  the  terms  of  the  in- 
strument of  trust  He  is  liable,  at  the  option  of  the  beneficiary, 
•either  to  replace  the  security  with  the  intermediate  dividends  and 
interest  thereon,  orto  account  for  the  proceeds  of  the  sale  with 
interest  thereon. 

{A)  The  trust-property  consists  of  land.  The  trustee  sells  the 
land  to  a  purchaser  for  a  consideration  without  notice  of  the  trust. 
The  trustee  is  liable,  at  the  option  of  the  beneficiary,  to  purchase 
other  land  of  equal  value  to  be  settled  upon  the  like  trust,  or  ta 
be  charged  with  the  proceeds  of  the  sale  with  interest 

24.    A  trustee  who  is  liable  for  a  loss  occasioned  by 
A   fl,    a  breach  of  trust  in  respect  of  one  por- 
Allon^dtftrns.    tionof  the  trust-property  cannot  set-off 
jjiowedtotrus-    against  his  liability  a   gain  which  has 
accrued  to  another  portion  of  the  trust- 
property  through  another  and  distinct  breach  of  trust 

Non-liability  25.  Where  a  trustee  succeeds  another, 
forpredecessor'a  he  is  not,  as  such,  liable  for  the  aces  or 
•default.  defaults  of  his  predecessor. 

26,    Subject  to  the  provisions  of  sections 
Son-liability    thirteen   and  fifteen,  one  trustee  is  not,  as 
flrfa^  *    such,  liable  for  a  breach  of  trust  committed 

.  by  his  co-trustee  : 

Provided  that,  in  the  absence  of  an  express  declaration 
to  the  contrary  in  the  instrument  of  trust,  a  trustee  is  so 
liable — 

(a)  where,  he  has  delivered  trust-property  to  his  co- 
trustee without  seeing  to  its  proper  application :        , 
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(b)  where  he  allows  his  co-trustee  to  receive  trust- 
property  and  fails  to  make  due  enquiry  as  to  the  co- 
trustee's dealings  therewith,  or  allows  him  to  retain  it 
longer  than  the  circumstances  of  the  case  reasonably 
require ; 

(c)  where  he  becomes  aware  of  a  breach  of  trust 
committed  or  intended  by  his  co-trustee,  and  either 
actively  conceals  it  or  does  not  within  a  reasonable  time 
take  proper  steps  to  protect  the  beneficiary's  interest. 

A  co-trustee  who  joins  in  signing  a  receipt  for  trust- 
.  .        property  and  proves  that  he  has  not  re* 
Joining    ceived  the  same  is  not  answerable,  by 
confonS^^  reason  of  such  signature  only,  for  loss  or 

^*  misapplication  of  the  property  by  his  co- 

trustee. 

Illustration, 

A  bequeaths  certain  property  to  B  and  C,  and  directs  them  to 
sell  it  and  invest  the  proceeds  for  the  benefit  of  D.  B  and  C  ac- 
cordingly sell  the  property,  and  the  purchase-money  is  received  by 
B  and  retained  in  his  hands.  C  pays  no  attention  to  the  matter 
for  two  years  and  then  calls  on  B  to  make  the  investment.  B  is 
unable  to  do  so,  becomes  insolvent,  and  the  purchase>money  is 
lost.    C  may  be  compelled  to  make  good  the  amount, 

27.    Where  co-trustees  jointly  commit  a  breach  of 

trust,  or  where  one  of  them  by  his  neglect 

beverai  uabi^    enables  the  other  to  commit  a  breach  of 

trustees*       ^"    ^^^^^  ^^^^  *^  liable  to  the  beneficiary  for 

the  whole  of  the  loss  occasioned  by  such 

breach. 

But  as  between  the  trustees  themselves,  if  one  be  les^ 
n  i.  'u  i.'  guilty  than  another  and  has  had  to  refund 
as  litween  M  *^^  ^°^^»  *^®  ^^™^''  '"^Y  compel  the  latter, 
trustees.  '  or  his  legal  representative  to  the  es^tent 
of  the^  assets  he  has  received,  to  make 
good  such  .loss  ;  and  if  all  be  equally  guilty,  any  one  or 
more  of  the  trustees  who  has  had  to  refund  the  loss  may 
compel  the  others  to  contribute. 

Nothing  in  this  section  shall  be  deemed  to  authorize  a 
trustee  who  has  been  guilty  of  fraud  to  institute  a  suit  to 
compel  contribution. 
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28.    When  any    beneficiary's   interest 

Bon-liability    becomes  vested  in  another  person,  and  the 

ine      JritESut    ^''^stee,  not  having  notice  of  the  vesting, 

notice  of  trans-    P^XS  or  delivers  trust-property  to  the  per- 

fer  by  benefici-    ^^^  ^^^  would  have  been  entitled  thereto 

^j^  in  the  absence  of  such  vesting,  the  trustee 

is  not  liable  for  the  property  so  paid  or 

delivered. 

T- VT+      f  ^^'    When  the  beneficiary's  interest  is 

Liability  of  forfeited  or  awarded  by  legal  adjucation 

Kiar?8?n  to  Government,  the  trustee  is  bound  to 

terest  is  forfeit-  "^^"  ^he  trust-property  to  the  extent  of 

ed  to   Govern-  ^^^^  interest  for  the  benefit  of  such  person 

xnent.  in  such  manner  as  the  Government  may 
direct  in  this  behalf. 

30.    Subject  to  the  provisions  of  the  instrument  of 
Indemnitv  f    ^^^^  ^"^  °^  sections   twenty-three   and 
trustees  twenty-six,  trustees  shall  be  respectively 

chargeable  only  for  such  moneys,  stocks, 
funds  and  securities  as  they  respectively  actually  receive, 
and  shall  not  be  answerable  the  one  for  the  other  of  them, 
nor  for  any  banker,  broker  or  other  person  in  whose 
hands  any  trust-property  may  be  placed,  nor  for  the 
insufficiency  or  deficiency  of  any  stocks,  funds  or  secu- 
rities, nor  otherwise  for  involuntaiy  losses. 


CHAPTER  IV. 

Of  THE  Rights  and  Powers  of  Trustees. 

31.  A  trustee  is  entitled  to  have  in  his  possession 
»•  !•♦*  **n  the  instrument  of  trust  and  all  the  docu- 
ajht  to  title-    jj^g^^g  Qj  ^jjjg  (if  any)  relating  solely  to 

■^^  the  trust-property. 

32.  Every  trustee  may  reimburse  himself,  or  pay  or 

discharge  out  of  the    trust-ijroperty,   all 
Bight  to  re-    expenses  properly  incurred  in   or  about 
ijnbnrwmentof    the  execution  of  the  trust,  or  the   realiza- 
expens  s.  ^^^^^  preservation  or  benefit  of  the  trust- 

property,  or  the  protection  or  support  of  the  beneficiary. 
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If  he  pays  such  expenses  out  of  his  own  pocket  he  has 
a  first  charge  upon  the  trust-property  for  such  expenses 
and  interest  thereon  ;  but  such  charge  (unless  the  expen- 
ses have  been  incurred  with  the  sanction  of  a  principal 
Civil  Court  of  original  jurisdiction )  shall  be  enforced 
only  by  prohibiting  any  disposition  of  the  trust-proper- 
ty without  previous  payment  of  such  expenses  and  in- 
terest. 

If  the  trust-property  fail,  the  trustee  is  entitled  to  re- 
cover from  the  beneficiary  personally  on  whose  behalf 
he  acted,  and  at  whose  request,  expressed  or  implied, 
he  made  the  payment,  the  amount  of  such  expenses. 

Where  a  trustee  has  by  mistake  made  an  over-pay- 

ment  to  the  beneficiary,  he  may  reimburse 

McowKer!    the  trust-property  out  of  the  beneficiary's 

mZs    over-    '^terest.     If  such  interest  fail,  the   trustee 

payment.        "    '^  entitled  to  recover  from  the  beneficiary 

personally  the  amount  of  such  over-pay- 

menr. 

33.  A  person  other  than  a  trustee  who  has  gained  an 

.  advantage  from  a  breach  of  trust  must 
demn-t  f  ^^"  indemnify  the  truscee  to  the  extent  of  the 
gaineibybrm^  amount  actually  received  by  such  person 
of  trust.  under  the  breach  ;  and  where  he  is  a  be- 

neficiary the  trustee  has  a  charge  on  his 
interest  for  such  amount. 

Nothing  in  this  section  shall  be  deemed  to  entitle  a 
trustee  to  be  indemnified  who  has,  in  committing  tiie 
breach  of  trust,  been  guilty  of  fraud. 

34.  Any  trustee  may,  without  instituting  a  suit,   apply 
p.  ,  by  petition  to  a  principal   Civil   Court  of 

to  Court  f^  original  jurisdiction  for  its  opinion,  advice 
opinion  in  ma-  ^^  direction  on  any  present  questions  res- 
nagemenk  of  pec-ing  the  management  or  admmistra- 
trust-property.  » ion  of  the  trust-property  other  than  ques- 
tions of  detail,  difficulty  or  importance, 
not  proper  in  the  opinion  of  the  Court  for  summary  dis- 
posal. 
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A  copy  of  such  petition  shall  be  served  upon,  and  the 
hearing  thereof  may  be  attended  by,  such  of  the  person^ 
interested  in  the  application  as  the  Court  thinks  fit. 

The  trustee  stating  in  good  faith  the  facts  in  such  peti- 
tion and  acting  upon  the  opinion,  advice  or  direction 
given  by  the  Court  shall  be  deemed,  so  far  as  regardjS 
his  own  responsibility,  to  have  discharged  his  duty  as 
such  trustee  in  the  subject-matter  of  the  application. 

The  costs  of  every  application  under  this  section  shall 
be  in  the  discretion  of  the  Court  to  which  it  is  made. 

35.  When  the  duties  of  a  trustee,  as  such,   are  coni- 

pleted,  he  is  entitled  to  have  the  accounts 
•41        t    f     -    ^^  ^^^  administration  of  the  trust-property 

cmmts  ^'  ^^^^^^^^  ^"^  settled  ;  and,  where  no- 
thing is  due  to  the  beneficiary  under  the 

trust,  to  an  acknowledgment  in  writing  to  that  effect' 

36.  In  addition  to  the  powers  expressly  conferred  by 

this  Act  and  by  the  instrument  of  trust, 
.,  -V^^^fl  ^^l  and  subject  to  the  restrictions,  if  any,  con- 
tw  "     tained  in  such  instrument,  and  to  the  pro- 

visions of  section  seventeen,  a  trustee 
may  do  all  acts  which  are  reasonable  and  proper  for  thfe 
realization,  protection  or  benefit  of  the  trust- propert)^, 
and  for  the  protection  or  support  of  a  beneficiary  who  is 
not  competent  to  contract. 

Every  trustee  in  the  actual  possession  or  receipt  of  the 
rents  and  profits  of  land  as  defined  in  the  Land  Im- 
provement Act,  1 87 1,  shall,  for  the  purposes  of  that  Act, 
be  deemed  to  be  a  landlord  in  possession. 

Except  with  the  permission  of  a  principal  Civil  Court 
of  original  jurisdiction,  no  trustee  shall  lease  trust-pro- 
*perty  for  a  term  exceeding  twenty-one  years  from  the 
date  of  executing  the  lease,  nor  without  reserving  the 
best  yearly  rent  that  can  be  reasonably  obtained. 

Power  tosell  in  37-     Where  the  trustee   is   empowered 

lots,  and  either  to  sell  any  trust-property,  he  may  sell   th,e 

by  public  auc-  same  subject  to  prior  charges  or  not,   and 

t:on  or  private  either  together  or  in  lots,    by   public   aug- 

^ntract.  tion  or  private  contract,  and  either  at  orie 

4S 
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time  or  at  several  times,  unless  the  instrument  of  trust 

otherwise  directs. 

38.    The  trustee  making  any  such  sale  may  insert  such 

reasonable  stipulations  either  as  to  title 

Power  to  sell    or  evidence  of  title,  or  otherwise,   in  any 

.    l^*-.«?^^        conditions  of  sale  or  contract  for  sale,  as 
conditions.  ^^  ^^.^^^^  g^  .  ^^^  ^^^  ^j^^  ^^^  ^^  ^j^^ 

Power  to  buy.  property  or  any  part  thereof  at  any  sale 
in  and  re-sell.  ^Y  auction,  and  rescind  or  vary  any  con- 
tract for  sale,  and  re-sell  the  property  so 
bought  in,  or  as  to  which  the  contract  is  so  rescinded, 
without  being  responsible  to  the  beneficiary  for  any 
loss  occasioned  thereby. 

Where  a  trustee  is  directed  to  sell  trust-property  or 
'  .  11  ^  to  invest  trust-money  in  th«  purchase 
*«•  !5f  *\*®^^  of  property,  he  may  exercise  a  reasonable 
pSy  discretion  as  to  the  time  of  effecting  the 

-  sale  or  purchase. 

Illustrations, 

{a)  A  bequeaths  property  to  B,  directing  him  to  sell  it  ¥nth 
all  convenient  speed  and  pay  the  proceeds  to  C.  This  does  not 
render  an  immediate  sale  imperative. 

{d)  A  bequeaths  property  to  B,  directing  him  to  seQ  it  at  such 
time  and  in  such  manner  as  he  shall  think  fit  and  invest  the  pro- 
ceeds for  the  t)enefit  of  C.  This  does  not  authorize  B,  as  between 
him  and  C,  to  postpone  the  sale  to  an  indefinite  period. 

39.  For  the  purpose  of  completing  any  such   sale, 
p  .      the  trustee  shall  have  power  to  convey 

•onvev*^*^         or  otherwise  dispose  of  the  property  sold 
^'  in  such  manner  as  may  be  necessary. 

40.  A  trustee  may,  at  his  discretion,  call  in  any  trust- 

property  invested  in  any  security  and  in- 

Powerto  vary    ^^g^  ^j^^  g^j^g  ^^  any  of  the  securities 

investments.        mentioned  or  referred  to  in  section  twenty, 

and  from  time  to  time  vary  any  such  investments  for 

others  of  the  same  nature. 

Provided  that,  where  there  is  a  person  competent  to  con- 
.tract  and  entitled  al  the  time  to  receive  the  income  of 
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the  trust-property  for  his  life,  or  for  any  greater  estate, 
no  such  change  of  investment  shall  be  made  without  his 
ccmsent  in  writing. 

41.  Where  any    property  is  held  by  a  trustee  in  trust 

for  a  minor,  such  trustee-  may,  at  his 
ittoBcrtT  of  ^»scretion,  pay  to  the  guardians  (if  any) 
minors  Ac  for  0^  such  minor,  or  otherwise  apply  for  or 
their  maiiite-  towards  his  maintenance  or  education  or 
212000^  ^,  advancement  in  life,   or  the  reasonable 

expenses  of  his  religious  worship,  mar- 
riage or  funeral,  the  whole  or  any  part  of  the  income 
to  which  he  may  be  entitled  in  respect  of  such  property  ; 
and  such  trustee  shall  accumulate  all  the  residue  of  such 
income  by  way  of  compound  interest,  by  investing  the 
same  and  the  resulting  income  thereof  from  time  to  time 
in  any  of  the  securities  mentioned  or  referred  to  in  sec- 
tion twenty,  for  the  benefit  of  the  person  who  shall  ulti^ 
mately  become  entitled  to  the  property  from  which  such 
accumulations  have  arisen  :  Provided  that  such  trustee 
may,  at  any  time,  if  he  thinks  fit,  apply  the  whole  or  any 
part  of  such  accumulations  as  if  the  same  were  part  of 
the  income  arising  in  the  then  current  year. 

Where  the  income  of  the  trust-property  is  insufficient 
for  the  minor's  maintenance  or  education  or  advance- 
ment in  life,  or  the  reasonable  expenses  of  his  religious 
worship,  marriage  or  funeral,  the  trustee  may,  with  the 
permission  of  a  principal  Civil  Court  of  original  jurisdic- 
tion, but  not  otherwise,  apply  the  whole  or  any  part  of 
such  property  for  or  towards  such  maintenance,  educa^ 
tion,  advancement  or  expenses. 

Nothing  in  this  section  shall  be  deemed  to  affect  the 
provisions  of  any  local  law  for  the  time  being  in  force 
relating  to  the  persons  and  property  of  minors. 

42,  Any  trustees  or  trustee  may  give  a  receipt  in 

writing  for  any  money,  securities  or  other 
Power  to  give    j^Qveable  property  payable,  transferable  or 
receipts.  deliverable  to  them  or  him  by  reason,  or  in 

the  exercise,  of  any  trust  or  power  ;  and,  in  the  absence  of 
fraud,  such  receipt  shall  discharge  the  person  paying, 
tr^a^f^rring  or  delivering  the  same  therefrom,  and  from 
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seeing  to  the  application  thereof,  or  being  accountable 

for  any  loss  or  misapplication  thereof. 

«  ™«  X  43-    Two  or  more  trustees  acting  to- 

Po^^o  com.    ^^^j^^^  ^^y^  -f  ^^^  ^  jj^^y  ^j^j^^  gj_ 

*^      *     *  '  (a)    accept    any    composition   or   any 

security  for  any  debt  or  for  any  property  claimed  5 

.    (b)    allow  any  time  for  payment  of  any  debt  ; 

(c)  compromise,  compound,  abandon,  submit  to  arbi* 
tration  or  otherwise  settle  any  debt,  account,  claim  or 
thing  whatever  relating  to  the  trust  ;  and, 

(d)  for  any  of  those  purposes,  enter  into,  give,  execute 
and  do  such  agreements,  instruments  of  composition  or 
arrangement,  releases  and  other  things  as  to  them  seem 
expedient,  without  being  responsible  for  any  loss  occa- 
sioned by  any  act  or  thing  so  done  by  them  iirgbod  faith. 

The  ix)\yers  conferred  by  this  section  on  two  or  more 
trustees  acting  together  may  be  exercised  by  a  sole  acting 
trustee  when  by  the  instrument  of  trust,  if  any,  a  sole 
trustee  is  authorized  to  execute  the  trusts  and  powers 
thereofl 

This  section  applies  only  if  and  as  iar  as  a  contrary 
intention  is  not  expressed  in  the  instrument  of  trust,  if 
any,  and  shall  have  effect  subject  to  the  terms  of  that 
instrument  artd  to  the  provisions  therein  contained. 

This  section  applies  only  to  trusts  created  after  this 
Act  comes  into  force. 

44.  When  an  authority  to  deal  with  the  trust  property 

is  given  to  several  trustees  and  one  o£ 
Power  to  aeveral  them  disclaims  or  dies,  the  authority  may 
trustees  of  be  exercised  by  the  continuing  trustees, 
ylfcOBa  on,e  unless  from  the  terms  of  the  instrument 
*j  of  trust  it  is  apparent  that  the  authority  is 

to  be  exercised  by  a  number  in  excess  of 
the  number  of  the  remaining  trustees. 

45.  Where  a  decree  has  been  made  in  a  suit  for   the 

execution  of  a  trust,  the  trustee   must   not 

t^SriJowerl    exercise  any  of  his  powers  except   in   con- 

%y  d^rL  formity   with   such    decree,    or    with  the 

.  sanction  of  the  Court  by  which  the  dccf^ 

A..  .        .  . 
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has  been  made,  or,  where  an  appeal  against  the  decree 
IS  pending,  of  the  Appellate  Court. 

CHAPTER  V. 
Of  the  Disabilities  of  Trustees. 

46.  A  trustee  who  has  accepted  the  trust  cannot  after- 
Trustee  cannot  "^^'"^-^  ^^enounce  it  except  (a)  with  the  per- 
renouiice  after  n?»ss»on  of  a  principal  Civil  Court  of  ori- 
acceptance.  P^^  jurisdiction,  or  (b\  if  the  beneficiary 

IS  competent  to  contract,  with  his  consent, 
or  {c)  by  virtue  of  a  special  power  in  the  instrument  ok 
trust. 

47.  A  trustee  cannot  delegate  bis  office  or  any  of  his 
TroBtee  cannot  f^^^b^li^^  to  a  co-trustee  or  to  a  strand- 
delegate.  ^^  "?i^^^  (^^  }^^  mstrument  of  trust  so 

provides,  or  (b)  the  delegation  is  in  the 
regular  course  of  business,  or  (c)  the  delegation  is  neces- 
sary, or  (d)  the  beneficiary,   being  competent  to  contract 
consents  to  the  delegation.  * 

Explanaticm.^The  appointment  of  an  attorney  or  proxy 
to  do  an  act  merely  ministerial  and  involving  no  inde- 
pendent discretion  is  not  a  delegation  within  the  ineanr- 
ing  of  this  section. 

Illusfrattons, 

(a)  A  bequeaths  certain  property  to  B  and  C  on  certam  trusts 
to  be  executed  by  them  or  the  survivor  of  them  or  the  assigns  of 
such  survivor.  B  dies.  C  may  bequeath  the  trust-property  to  I> 
and  E  upon  the  trusts  of  A's  will.  *-    *-  j 

(*)  A  is  a  trustee  of  certain  property  with  power  to  sdl  the 
same.     A  may  employ  an  auctioneer  to  effect  the  sale. 

{c)  A  bequeaths  to  B  fifty  houses  let  at  monthly  rents  in  trust  to 
collect  the  rents  and  pay  them  to  C.  B  may  employ  a  proper  person 
to.coUect  these  rents.  «-    i-     t~ 

48.  When  there  are  more  trustees  than  one,  all  must  join 
Cd-^mstee  can-  in  the  execution  of  the  trust,  except  where^ 
Bot  act  singly,     the  instrument  of  trust  otherwise  provides.' 
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49.  Where   a   discretionary   power  -  conferred    on  a 
Control  of     trustee  is  not  exercised  reasonably   and  in 

discretionar/      good  faith,  such  power  may  be    controlled 
power.  by  a  principal  Civil  Court  of  original  juris- 

diction. 

50.  In  the  absence  of  express  directions  to  the  con* 

trary  contained  in  the  instrument  of  trust 

Tpustee  may    q^  ^f  ^  contract  to  the  contrary  entered  in- 

iwt  charge  for    ^^  ^j^j^  ^^^  beneficiary  or  the  Court  at  the 

time  of  accepting  the  trust,  a  trustee  has 
no  right  to  remuneration  for  his  trouble,  skill  and  loss  of 
time  in  executing  the  trust. 

Nothing  in  this  section  applies  to  any  Official  Trustee, 
Administrator  General,  Public  Curator,  or  person  hold- 
ing a  certificate  of  administration. 

Trustee  may        5 1-    A  trustee  may  not  use   or  deal 

not  use  trust-  with  the  trust-property  for  his  own  profit 

property  for  his  or  for  any  other  pnrpose    unconnected 

•wn  profit.  with  the  trust. 

52.  No  trustee  whose  duty  it  is  to  sell  trust-property, 

and  no  agent  employed  by  such   trustee 

.aleoJhil'^ent    ^r  the  purpose  of  the  sale,   may,  directly 

may  not  b^.        or  mdirectly,  buy  the  same  or  any  m- 

'         terest  therem,  on  his  own  account  or  as 

agent  for  a  third  person. 

53.  No  trustee  and  no  person  who  has  recently  ceased 

to  be  a  trustee,  may,  without  the  permis- 
not  bu7  bSj?^  sion  of  a  principal  Civil  Court  of  original 
flciary's  interest  jurisdiction,  buy  or  become  mortgagee  or 
without  permie-  lessee  of  the  trust-property  or  any  part 
gioQ.  thereof  i  and  such  permission  shall  not 

be  given  unless  the  proposed  purchase, 
mortgage  or  lease  is  manifestly  for  tne  advantage  of 
the  beneficiary. 

And  no  trustee  whose  duty  it  is  to  buy  or  to  obtain 

Trnatufl  for    ^  ^ortg2ige  Or  lease  of  particular  property 

purcSe  ^^^  *^^  beneficiary  may  buy  it,  or  any  part 

thereof,  or  obtain  a  mortgage  or  lease  of 

it,  or  any  part  thereof,  for  himsel£ 
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54.    A  trustee  or  co-trustee  whose  duty  it  is  to  invest 
-    .      ,  trust-money    on    mortgage    or  personal' 

mt  l^'to°Se    f  ^''""^y  """^^  "^^  ^"^^^^  ^*  °".*  mortgage 
of  themselves.       by,  or  on  the  personal  security  of,  him- 
self or  one  of  his  co-trustees. 


CHAPTER  VI. 

Of  the  Rights  and  Liabilities  of  the 
Bfneficiary. 

55.  The  beneficiary  has,  subject  to  the 
Bights  to  rents  provisions  of  the  instrument  of  trust,  a 
and  profits.  right  to  the  rents  and  profits  of  the  trust- 

property. 

56.    The  beneficiary  is  entitled  to  have  the  intention 
Ti- v+f    ~.-      of  the  author  of  the  trust  specfically  exe- 

fic  eScutior*    F"^^^  ^^  ^^^  ^^^^"^  ^^  ^^  beneficiary's 
interest  ; 

and,  where  there  is  only  one  beneficiary  and  he  is 
-Di  X.*.*.  *.  competent  to  contract,  or  where  there  ar6 

5i^f  n!^.:«o^n"  several  beneficiaries  and  they  are  com- 
icroipoBsesBion.  petent  to  contract  and  all  of  one  mind, 
he  or  they  may  require  the  trustee  to  transfer  the  trust- 
property  to  him  or  them,  or  to  such  person  as  he  or  they 
may  direct. 

When  property  has  been  transferred  or  bequeathed 
for  the  benefit  of  a  married  woman,  so  that  she  shall 
not  have  power  to  deprive  herself  of  her  beneficial  inter- 
est, nothing  in  the  second  clause  of  this  section  applies 
to  such  property  during  her  marriage. 

Illustrations. 

{a)  Certain  Government  securities  are  given  to  trustees  upon 
tnist  to  accumulate  the  interest  until  A  attains  the  age  of  24,  and 
then  to  transfer  the  gross  amount  to  him.  A  on  attaining  majority 
may,  as  the  person  exclusively  interested  in  the  trust-property, 
require  the  trustees  to  transfer  it  immediately  to  him. 

(d)  A  bequeaths  Rs.  10,000  to  trustees  upon  trust  to  purchase 
an  annuity  for  B,  who  has  attained  his  majority  and  is  otherwise 
competent  to  contract     B  may  claim  the  Rs.  10,00a 
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{c)    A  transfers  certain  property  to  B  and  directs  him  to  scfl 

or  invest  it  for  the  benefit  of  C,  who  is  competent  to  contraa 
C  may  elect  to  take  the  property  in  its  original  character. 

•  57.  The  beneficiary  has  a  right,  as  against  the  trustee 
and  all  persons  claiming  under  him  with 
Right  to  inspect  notice  of  the  trust,  to  inspect  and  take 
and  take  copies  ^^^-^^  ^^  ^^^  instrument  of  trust,  the 
of  trus^^w-  documents  of  title  relating  solely  to  the 
counts  uc.  trust-property,  the   accounts  of  the  trust- 

property  and  the  vouchers  (if  any)  by 
which  they  are  supported,  and  the  cases  submitted  and 
opinions  taken  by  the  trustee  for  his  guidance  in  the 
discharge  of  his  duty. 

58.  The  beneficiary,  if  competent  to  contract,    may 

transfer  his  interest,  but  subject  to  the 
?^^^*i^  *'fi°^i  l^w  ^or  the  time  being  in  force  as  to  the 
far  iwneficial  circumstances  and  extent  in  and  to  .which 
mterest.  j^^  ^^^  dispose  of  such  interest  : 

Provided  that  when  property  is  transferred  or 
bequeathed  for  the  benefit  of  a  married  woman,  so  that 
she  shall  not  have  power  to  deprive  herself  of  her  bene- 
ficial interest,  nothing  in  this  section  shall  authorize 
her  to  transfer  such  interest  during  her  marriage. 

59.  Where  no  trustees  are  appointed  or  all  the  trus- 

tees die,   disclaim  or  are  discharged,  or 

Bight  to  sue     ^j^grg  fQ^   ^ny  other  reason  the  execution 

for  execution  of    ^^  ^  ^^^^^  ^^  ^^^  ^j.^^^^^  j^  ^j.  becomes  im- 

^^  '  practicable,  the  beneficiary  may  institute 

a  suit  for  the  execution  of  the  trust,  and  the  trust  shall, 
so  far  as  may  be  possible,  be  executed  by  the  Court  until 
the  appointment  of  a. trustee  or  new  trustee. 

60.  The  beneficiary  has  a  right  (subject  to  the  provi- 

sions   of  the  instrument  of  trust)  that  the 
Eight  to  pro-    trust-property  shall  be  properly  protected 
pw  trustees.         ^^^  ^^^^  ^^^  administered  by  proper   per- 
sons and  by  a  proper  number  of  such  persons. 

Explanation  I, — The  following  are  not  proper  persons 
within  the  meaning  of  this  section  ; — 
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A  person  domiciled  abroad  :  an  alien  enemy :  a  person 
having  an  interest  inconsistent  with  that  of  the  benefici- 
ary :  a  person  in  insolvent  circumstances ;  and,  unless 
the  personal  law  of  the  beneficiary  allows  otherwise,  a 
married  woman  and  a  minor. 

Explanation  II. — When  the  administration  of  the  trust 
involves  the  receipt  and  custody  of  money,  the  number 
of  trustees  should  be  two  at  least. 

Illustrations. 

{a)  A,  one  of  several  beneficiaries,  proves  that  B,  the  trustee^ 
hais  improperly  disposed  of  part  of  the  trust-property,  or  that  the 
property  is  in  danger  from  B's  being  in  insolvent  circumstances, 
or  that  he  is  incapacitated  from  acting  as  trustee.  A  may  obtain 
a  receiver  of  the  trust-projaerty. 

{b)  A  bequeaths  certain  jewels  to  B  in  trust  for  C.  B  dies . 
during  A's  lileiime ;  then  A  dies.  C  is  entitled  to  have  the  pro- 
perty conveyed  to  a  trustee  for  him. 

{c)    A  conveys  certain  property  to  four  trustees  in  trust  for  B. 
Three  of  the  trustees  die.     B  may  institute  a  suit  to  have  three  ne\r" 
trustees  appointed  in  the  place  of  the  deceased  trustees. 

Id)  A  conveys  certain  property  to  three  trustees  in  trust  for  B. 
All  the  trustees  disclaim.  B  may  institute  a  suit  to  have  three 
trustees  appointed  in  place  of  the  trustees  so  disclaiming. 

{e)  A,  a  trustee  for  B,  refuses  to  act,  or  goes  to  reside  per- 
nfsinently  out  of  British  India,  or  is  declared  an  insolvent,  or  com- 
pounds with  his  creditors,  or  suffers  a  co-trustee  to  commit  a  breach 
of  trust.  B  may  institute  a  suit  to  have  A  removed  and  a  new 
trustee  appointed  in  his  room. 

61.    The  beneficiary  has  a  right  that  his  trustee  shall 

be  compelled  to  perform  any  particular 

BigHt  to  com-    ^^^  ^f  j^jg  ^yjy  ^g  g^^j,^  ^ ^ ^  TestTSiin   from 

]f  Lt^  ^^         committing  any  contemplated  or  probable 
w  aiiiy.  breach  of  trust. 

Illustrations* 

{a)   A  contracts  with  B  to  pay  him  monthly  Rs.     100  for  th©:. 
benefit  of  C.  .  B  writes  and  signs  a  letter  declaring  that  he  wil, 
hold  in  trust  for  C  the  money  so  to  be  paid.    A  fails  to  pay  the 
nipney  in  accordance  with  his  contract.    C  may  compel  B  on  a , 
proper  indemnity  to  allow  C  to  sue  on  the  contract  in  B's  name. 
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{d)  A  is  tmstee  of  certain  land,  with  a  power  to  sell  the  same 
And  pay  the  proceeds  to  B  and  C  equally.  A  is  abottt  to  make 
an  improvident  sale  of  the  land.  B  may  sue  on  behalf  of  himsdf 
abd  C  for  an  injunction  to  restrain  A  from  making  the  sale;. 

62.  Where  a  trustee  has  wrongfully  bought  trust- 
property,  the  beneficiary  has  a  ri^^ht  to 
Wrongful  pup-  j^^^g  ^j^^  property  declared  subject  to  the 
•base  by  trus-  ^^^^^  ^^  retransferred  by  the  trustee,  if  it 
remains  in  his  hands  unsold,  or,  if  it  has 
been  bought  from  him  by  any  person  with  notice  of  the 
trust,  by  such  person.  But  in  such  case  the  beneficiary 
must  repay  the  purchase-money  paid  by  the  trustee,  with 
interest,  and  such  other  expenses  (if  any)  as  he  has  pro- 
perly incurred  in  the  perservation  of  the  property ;  and 
the  trustee  or  purchaser  must  (a)  account  for  the  nett 
profits  of  the  property,  (b)  be  charged  with  an  occupation- 
rent,  if  he  has  been  in  actual  possession  of  the  property, 
and  (c)  allow  the  beneficiary  to  deduct  a  proportionate 
part  of  the  purchase-money  if  the  property  has  been 
deteriorated  by  the  acts  or  omissions  of  the  trustee  or 
purchaser. 

Nothing  in  this  section — 

(a)  impairs  the  rights  of  lessees  and  others  who,  before 
the  institution  of  a  suit  to  have  the  property  declared 
subject  to  the  trust  or  retransferred,  have  contracted  in 
good  faith  with  the  trustee  or  purchaser  ;  or 

(b)  entitles  he  beneficiary  to  have  the  property  de- 
clared subject  to  the  trust  or  retransferred  where  he, 
being  competent  to  contract,  has  himself,  without  coer- 
cion or  undue  influence  having  been  brought  to  bear  on 
him,  ratified  the  sale  to  the  trustee  with  full  knowledge  , 
of  the  facts  of  the  case  and  of  his  rights  as  against  the 
trustee. 

.  63.    Where  trust-property  comes  into 

tJ;  f  li^l^^  the  hands  of  a  third  person  inconsistently 
SS  tCtt  r**"  *^^*^"SV^«  beneficiary  may  require 
•f  third  p«r-  "'"*  ^^  admit  formally,  or  may  mstitute  a 
N^;  suit  for  a  declaration,  that  the  property  is 

comprised  in  the  trust 

Digitized  by  VjOOQIC 


^SC&  63-65.]  INDIAN  TRtTSTS  ACt.  763 

Where  the  trustee  has  disposed  of  trust-property  and 
1.1-  *  •  1      *^®  money  or  other  property   which  he 

toto  that  into  j^^  received  therefor  can  be  traced  in  his 
wiL  «« JlJi^  hands,  or  the  hands  of  his  legal  represent- 
been  oonvertea.  ^^^^  ^^  legatee,  the  beneficiary  has,  in 
respect  thereof^  rights  as  nearly  as  may  be  the  same  as  his 
rights  in  respect  of  the  original  trust-property. 

Illustrations^ 

^a)  A)  a  trastee  for  B  of  Rs.  xo,ooo,  wrongfally  invests  tht 
Us.  10,000  in  the  purchase  of  certain  land.  B  is  entitled  to  the 
Sand. 

•^d)    A,  a  trastee,  wrongfully  purchases  land  in  his  own  name» 
lartly  vrith  his  own  money,  partly  with  money  subject  to  a  trust ' 
for  B.     B  is  entitled  to  a  charge  on  the  land  for  the  amount  of  the 
trust-money  so  misemployed. 

Saving  Of  64.  Nothing  in  section  sixty-three  en* 
eights  of  certain  titles  the  beneficiary  to  any  right  in  res* 
transferees.  pect  of  property  in  the  hands  of— 

(a)  a  transferee  in  good  faith  for  consideration  with-^ 
out  having  notice  of  the  trust,  either  when  the  purchase- 
money  was  paid,  or  when  the  conveyance  was  executed, 
•or — 

(b)  a  transferee  for  consideration  from  such  a  trans^ 
feree. 

A  judgment-creditor  of  the  trustee  attaching  and  pur- 
chasing trust-property  is  not  a  transferee  for  considera- 
tion within  the  meaning  of  this  section. 

Nothing  in  section  sixty-three  applies  to  money,  cur- 
rency notes  and  negotiable  instruments  in  the  hands  of 
2i  bona  fide  holder  to  whom  they  have  passed  in  circula- 
tion, or  shsdl  be  deemed  to  afiect  the  Indian  Contract 
Act,  1872,  section  108,  or  the  liability  of  a  person  to 
whom  a  debt  or  charge  is  transferred. 

65.    Where  a  trustee  wrongfully  sells  or  otherwise 

transfers  trust-property    and    afterwards 

icqnisition  by    himself  becomes  the  owner  of  the  property, 

^'^w^        Jl    the  property  again  becomes  subject  to 

•     KSt    ^^^  ^"^^^  notwithstanding  any  want  of 

'  notice  on  the  part  of  intervening  transferees 

in  good  faith  for  consideration^ 
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66.    Where  the  trustee  wrong^tly  cniBgles  the  trust- 
Eight  in  case    Property  with  his    own,  the  beneficiary 
of  blended  pro-    i^  entitled  to  a  charge  oa  the  whole  fuficC 
perty.  for  the  amount  due  to  him. 

67.     I  f  a  partner,  being  a  trustee,  wrong- 
Wrongful  em-    fully  employs  trust-property  in  the  business 
ployment      by    ^^  ^^  ^1,^  account  of  the  partnership,  no- 
pMtner-trnstee    ^^^^^  partner  is    liable  therefor    in  his 

nnrnoses  uivless  he   had  notice  M  the  breach   of 

*  trust. 

The  partners  having  such  notice  are  joi&tly  axMl  sever- 
ally  liable  for  the  breach  of  trust* 

Illustrittioffs, 

{a)  A  and  B  are  partners.  A  diesr  haivkir  bequeathed  all  hi».. 
property  to  B  in  trust  for  Z,  and  appointed  B  his  sole  executor* 
B,  instead  of  winding-up  the  affairs  of  the  partnership,  i«taiDS> 
all  the  assets  in  the  business.  Z  may  compel  hun,  as  paFtner,  to 
account  for  so  much  of  the  profits  as  are  derived  from  A's  shaxe 
of  the  capitals  B  is  also  answerable  tp  Z  for  the  impropet  employ-  ■ 
ment  of  A's  assets. 

(d)  A.  a  trader^  bequeaths  hia  property  to  B  »-  trast  fior  Cr 
appoints  B  his  sole  executor,  and  dies.  B  enters  into  partnership^ 
with  X  and  Y  in  the  same  trade,  and  employs  A's .  assets  in  the 
partnership-business.  B  gives  an  indemnity  to  X  and  Y  again  » 
the  claims  of  C.  Here  X  and  Y  are  jointly  liable  with  B  to  C  as 
having  knowingly  become  parties  to  the  breach  of  trust  committed 
by  B. 

,.,.,..     «       68.    Where   one    of    sereral    benefi- 

Liability  of    claries— 

K'Kh  of       («)    i<^»«3 '''  committing  breach  of  trust, 
trust.  .or 

(b)  <  knowingly  obtains  any  advasitage 
therefrom,  without  the   consent   of  the    other. benefit 

ciaries,  or 

(c)  becomes  aware  of  a  breach  of  tnrst  committed' 
or  intended  to  be  committed,  and  either  actually  con- 
ceals it,  or  does  hot  within  a  reasonable  time  take, 
proper  steps  to  protect  the  interests  of  the  other  benefit 
ciaries,  or 
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(d)  has  deceived  the  trustee  khd  thereby  induced 
liitn  to  commit  a  breach  of  trust, 

the  other  beneficiaries  are  entitled  to  have  all  his  benefit 
ciai  interest  impounded  as  against  him  and  all  who  claim 
under  him  {  otherwise  than  as  transferees  for  considera- 
tion without  notice  of  the  breach  )  until  the  loss  caused 
by  the  breach  has  been  compensated. 

When  property  has  been  transferred  or  bequeathed 
for  the  benefit  of  a  married  woman,  so  that  she  shall  not 
have  power  to  deprive  herself  of  her  beneficial  interest, 
nothing  in  this  section  applies  to  such  property  during 
her  marriage. 

69.     Every  person  to  whom  a  benefici- 

A  !•?•??  ^"y  transfers  his  interest  has  the  rights, 
rf  benefA*  »»<*  ^.  *"^J?«  '"  ^^e  liabilities,  of  the 
tcuafaiM.  beneficiary  m  respect  of  such  mterest  at 

the  date  of  the  transfer. 


CHAPTER  VII. 
Of  Vacating  the  Office  of  Trustee. 

Office  how        '^^'    The  office  of  a  trustee   is  vacated 
«Mat6d.  ^y  ^*^  ^^^^  ^^  ^y  ^^^  discharge  from  his 

office. 

Discharge  tf  7i-  A  trustee  may  be  discharged  from 
itniBtee.  his  office  only  as  follows  : — 

;    (a)    by  the  extinction  of  the  trust  ; 

(b)  by  the  compilation  of  his  duties  under  the  trust  ; 

(c)  by  such  means  as  may  be  prescribed  by  the  i»- 
.^trument  of  trust  ; 

{d)  by  appointment  under  this  Act  of  a  new  trustee  in 
his  place  : 

(e)  by  consent  of  himself  and  the  beneficiary,  or,  where 
there  are  more  beneficiaries  than  one,  all  the  beneficiaries 
toeing  competent  to  contract,  or 
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(/)  by  the  Court  to  which  a  petition  for  his  discharge 
is  presented  under  this  Act. 

72.  Notwithstanding  the  provisions  of  section  eleven^ 
.  every  trustee  may  apply  by  petition    to  a 

di^^ft^    ?'''";'P??SJ"'v.*^'*Jl?^  original  jurisdic- 
1^^^    **  tion  to  be  discharged  from  his  office  ;  and 

if  the  Court  finds  that  there  is  sufficient 
reason  for  such  discharge,  it  may  discharge  him  accord- 
ingly, and  direct  his  costs  to  be  paid  out  of  the  trust* 
property.  But  where  there  is  no  such  reason,  the  Court 
shall  not  discharge  him,  unless  a  proper  person  can  be 
found  to  take  his  place. 

73.  Whenever  any  person  appointed  a  trustee  dis- 

claims,  or  any  trustee,  either  original   or 

Appointment    substituted,  dies,  oris  for  a  continuous 

on  dwtL^fcP         period  of  six  months  absent  from  British 

India,  or  leaves  British  India  for  the  pur- 
pose  of  residing  abroad,  or  is  declared  an  insolvent,  or 
desires  to  be  discharged  from  the  trust,  or  refuses  or 
becomes,  in  the  opinion  of  a  principal  Civil  Court  of 
original  jurisdiction,  unfit  or  personally  incapable  to  act 
in  the  trust,  or  accepts  an  inconsistent  trust,  a  new 
trustee  may  be  appointed  in  his  place  by — 

(a)  the  person  nominated  for  that  purpose  by  the  in- 
strument of  trust  ( if  any  ),  or 

(b)  if  there  be  no  such  person,  or  no  such  person  able 
and  willing  to  act,  the  author  of  the  trust  if  he  be  alive 
and  competent  to  contract,  or  the  surviving  or  continuing 
trustees  or  trustee  for  the  time  being;  or  legal  represent 
tative  of  the  last  surviving  and  continuing  trustee,  or 
(  with  the  consent  of  the  Court )  the  retiring  trustees,  if 
they  all  retire  simultaneously,  or  (with  the  like  consent) 
the  last  retiring  trustee. 

Every  such  appointment  shall  be  by  Writing  under  the 
hand  of  the  person  making  it. 

On  an  appointment  of  a  new  trustee  the  numb«r  of 
trustee3  may  be  increased. 

The  Official  Trustee  may,  with  his  consent  and  by  the 
order  of  the  Court,  be  appointed  under  this  section,  iq 
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•ny  case  in  which  only  one  trustee  is  to  be  appointed  and 
«uch  trustee  is  to  be  the  sole  trustee. 

The  provisions  of  this  section  relative  to  a  trustee  who 
is  dead  include  the  case  of  a  person  nominated  trustee 
in  a  will  but  dying  before  the  testator,  and  those  relative 
to  a  continuing  trustee  include  a  refusing  or  retiriag 
trustee  if  willing  to  act  in  the  executibn  of  the  powea*. 

74.  Whenever  any  such  vacancy  or  disqualification 
occurs  and  it  is  found  impracticable  to 

Appomtment  appoint  a  new  trustee  under  section  seventy- 
bytoTurt.  ^j^^.^^^  ^j^^  beneficiary    may,    without  in- 

stituting a  suit,  a]}pljr  by  petition  to  a  principal  Civil 
Court  of  original  jurisdiction  for  the  appointment  of  a 
trustee  or  a  new  trustee,  and  the  Court  may  appoint  a 
trustee  or  a  new  trustee  accordingly. 

In  appointing  new  trustees,  the  Court  shall  have  regard 

(a)  to  the  wishes  of  the  author  of  the  trust 

Bute  for  86-    j^g  expressed  in  or  to  be  inferred  from  the 

tmtws^  ^^^    instrument  of  trust  (b)  to  the  wishes  of  the 

person^  if  any,  empowered  to  appoint  new 

trustees ;  {c)  to  the  question  whether  the  appointment 

will  promote  or  impede  the  execution  of  the  trust,   and 

{d)  where  there  are  more  beneficiaries  than  one,  to  the 

interests  of  all  such  beneficiaries. 

7$,  Whenever  any  new  trustee  'is  appointed  under 
section  seventy- three  or  section  seventy- 
tiJ^Vr^irtv  ^^"^'  *"  ^^^  trust-property  for  the  time 
innewtnlTtees.  1^'"^  ^^^^^^  '^  *^^  surviving  or  continu- 
mg  trustees  or  trustee,  or  m  the  legal  re- 
presentative of  any  trustee,  shall  become  vested  in  such 
new  trustee,  either  solely  or  jointly  with  the  surviving  or 
continuing  trustees  or  trustee  as  the  case  may  require. 

Every  new  trustee  so  appointed,   and  every  trustee 
appointed    by  a   Court  either  before  or 
trusted      *^    after  the  passing  of  this  Act,  shall  have 
the  same  powers,   authorities  and   discre- 
tions, and  shall  in  all  respects   act,  as  if  he  had  been 
originally  nominated  a  trustee  by  the  author  of  the  trust. 
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76.  On  the  death  t>r  discharge  of  one  of  several  ca» 
trustees,  the  trust  survives  and  the  trasf- 

BUTFivai  ot  property  passes  to  the  others,  unless  the 
instrument  of  trust  expressly  declares 
otherwise. 


CHAPTER  VIII. 
Of  THE  Extinction  of  Trusts. 
ettiSned'''        77.    A  trust  is  extinguished- 

(a)  when  its  purpose  is  "completely  fulfilled ;  or 

(b)  when  its  purpose  becomes  unlawful ;  or 

(c)  when  the  fulfilment  of  its  purpose  becomes  im 
possible  by  destruction  of  th,e  trust-property  or  other- 
wise ;  or 

(d)  when  the  trust,  being  revocable,  is  expressly  re- 
yoked. 

Eevocation  of  78.  A  trust  created  by  will  may  be 
tarost.  revoked  at  the  pleasure  of  the  testator. 

A  trust  otherwise  created  can  be  revoked  only — 

(a)  where  all  the  beneficiaries  are  competent  to  con* 
tract — by  their  consent ; 

(b)  where  the  trust  has  been  declared  by  a  non- 
testamentary  instrument  or  by  word  of  mouth — iii  exercise 
of  a  power  of  revocation  expressly  reserved  to  the  author 
of  the  trust ;  or 

(c)  where  the  trust  is  for  the  payment  of  the  debts  of 
the  author  of  the  trust,  and  has  not  been  communicated 
to  the  creditors — at  the  pleasure  of  the  author  of  the  trust. 

Illustration, 

A  conveys  property  to  B  in  trust  to  sell  the  same  and  pay  oat 
of  the  proceeds  the  claims  of  A's  creditors.  A  reserves  no  power 
of  revocation.  If  no  communication  has  been  made  to  the  creditors* 
A  may  revoke  the  trust.  But  if  the  creditors  are  parties  to  the 
urangement,  the  trust  caanot  be  revoked  without  their  consent. 
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BeroofttioBiiot  79-    No  trust  can  be  revoked  by  the 

te  defeat  what  author  of  the  trust  so  as  to  defeat  or  pre- 

trttftees    have  judice  what  the  trustees  may  have  duly 

duly  done.  done  in  execution  of  the  trust. 


CHAPTER  IX. 

Of  certain  Obligations  in  the  Nature 
OF  Trusts. 

Where  obliga- 
tion in  nature        80.    An  obligation  in  the  nature  of  a 
of  trust  is  crea-    trust  is  created  in  the  following  cases, 
ted. 

81.    Where  the  owner  of  property  transfers'  or  be- 
,  queaths  it  and  it  cannot  be  inferred  con- 

whew  It  does  sistently  with  the  attendant  circumstances 
?^Xm  m  tbat  he  intendedto  dispose' of  the  benefi- 
tended  to  die*  ^*^  interest  therein,  the  transferee  or  lega- 
poseofbeneficil  tee  must  bald  such  property  for  the  bene^ 
a!  interest.  ^t  ^^  tbe  owner  or  his  le^al  representa- 

tive. 

Illustrations* 

{a)  A  conveys  land  to  B  without  consideration  and  declares  no 
trust  of  any  part  It  cannot,  consistently  with  the  circumstances 
ander  which  the  transfer  is  made,  be  inferred  that  A  intended  to 
transfer  the  beneficial  interest  in  the  land.  B  holds  the  land  for 
the  benefit  of  A. 

(d)  A  conveys  to  B  two  fields,  Y,  and  Z,  and  declares  a  trust  of 
V,  but  says  nothing  about  Z.  It  cannot,  consistently  with  the  cir- 
cumstances under  which  the  transfer  is  made,  be  inferred  that  A 
intended  to  transfer  the  beneficial  interest  in  Z.  B  holds  Z  for  the 
benefit  of  A, 

{c)  A  transfers  certain  stock  belonging  to  him  into  the  joint 
names  of  himself  and  B.  It  cannot,  consistently  with  the  circum- 
stances under  which  the  transfer  is  made,  be  inferred  that  A  intend- 
ed to  transfer  the  beneficial  interest  in  the  stock  during  his  life.  A 
and  B  hold  the  stock  for  the  benefit  of  A  during  his  We. 

{d)  A  makes  a  gift  of  certain  land  to  his  wife  B.  She  takes  the 
beneficial  interest  in  the  land  free  from  any  trust  in  favour  of  A, 
for  it  may  be  inferred  from  the  circumstances  that  the  gift  was  for 
B's  benefit 
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32.  Wheie  property  is  transferred  to  one  person  for 
nu.    rf    4«  ^  consideration  paid  or  provided  by  an- 

muBfer  to  0116  jjther  person,  and  it  appears  that  such 
tton  ^Tm^  °f|?^^  P^i:^^"  ^!^  not  intend  to  pay  or  pro- 
other.  ^^^^  ^"^^  consideration  for  the  benefit  of 

the  transferee,  the  transferee  must  hold 
the  property  for  the  benefit  of  the  person  paying  or  pro- 
viding the  consideration. 

Nothing  in  this  section  shall  be  deemed  to  affect  the 
Code  of  Civil  Procedure,  section  317,  or  Act  No.  XI  of 
%S$g  (to  improve  the  law  relating  to  sales  of  land  for 
arrears  of  revenue  in  the  Lower  Provinces  under  the 
Bengal  Presidency  ),  section  36. 

83.  Where  a  trust  is  incapable  of  being  executed,  or 
IP  ^4  u  "^l^ere  the  trust  is  completely  executed 
fe  ?^  without  exhausting  the  trust-property,  die 
executed  with'  trustee,  in  the  absence  of  a  direction  to 
but  exhausting  ^^^  contrary,  must  hold  the  trust-property, 
trust-property.  P^  so  much  thereof  as  is  unexhausted,  for 
the  benefit  of  the  author  oi  the  trust  or 
his  legal  representative. 

Illustrations. 

(a)   A  conveys  certain  land  to  B — 

•*  upon  trust,"  and  no  trust  is  declared  ;  or 

"  upon  trust  to  be  thereafter  declared/'  and  no  STlch  declaratioa 
h  ever  m&de  ;  or 

upon  trusts  that  are  too  vague  to  be  executed  ;  or 

Apon  trusts  that  become  Incapable  of  taldng  e£fect ;  or 

"  in  trust  for  C"  and  C  renounces  his  interest  under  the  trust. 

in  each  of  these  cases  B  holds  the  land  for  the  benefit  of  A. 

{V)  A  tj^nsfers  Rs.  10,000  in  the  four  per  cents,  to  B,  in  trust 
fb  paiy  the  interest  annually  accruing  due  to  C  for  her  life.  A  dies- 
Then  C  dies.  B  holds  the  ftind  fbr  the  benefit  of  A's  legal  represen- 
tative. 

{c)  A  c6nveys  land  to  B  upon  trust  to  sell  it  and  aipply  one 
tnoiety  of  the  proceeds  for  certain  charitable  purposes,  and  the 
other  for  the  maintenance  of  the  worship  of  an  idol.  B  sells  the 
land,  but  the  charitable  purposes  wholly  fail,  and  the  maintenance 
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of  the  worship  does  not  exhaust  the  second  moiety  of  tfie 
proceeds.  B  holds  the  first  moiety  and  the  part  unapplied  of  the 
second  moiety  for  the  benefit  of  A  or  his  legal  representative. 

{d)  A  bequeaths  Rs.  10,000  to  B.  to  be  laid  out  in  buying  land 
to  be  conveyed  for  purposes  which  either  wholly  or  partially  fail 
to  take  effect  B  holds  for  the  benefit  of  A's  legal  representative 
the  undisposed  of  interest  in  the  money  or  land  if  purchased. 

84.  Where  the  owner  of  property  transfers  it  to  ano- 

ther  for  an  illegal  purpose  and  such  pur- 
•11     1"  Pos®  's  "°*  carried  into  execution,  or  the 

Illegal  purpose,  transferor  is  not  as  guilty  as  the  trans- 
feree, or  the  effect  of  permitting  the  transferee  to  retain 
the  property  might  be  to  defeat  the  provisions  of  any 
law,  the  transferee  must  hold  the  property  for  the  benefit 
of  the  transferor. 

85.  Where  a  testator    bequeaths    certain  property 

upon  trust  and  the  purpose  of  the  tru^t 
Bequest  for  appears  on  the  face  of  the  will  to  be 
illegal  purpose,  unlawful,  or  during  the  testator's  lifetime 
the  legatee  agrees  with  him  to  apply  the  property  for 
an  unlawful  purpose,  the  legatee  must  hold  the  property 
for  the  benefit  of  the  testator's  legal  representative. 

Where  property  is  bequeathed  and  the 

Bequest    of    revocation  of  the  bequest  is  prevented  by 

which    rwcoar    coercion,  the  legatee  must  hold  the  pro- 

t!?  ooS  P^'^y  ^^^  ^^^  ^^"^^^  ^^  ^^«  testator's  legal 

ay  oatsirwua.         representative. 

86.  Where  property  is  transferred  in  pursuance  of 

a  contract  which  is  liable  to  rescission  or 

1 1"  P.^"    induced  by  fraud  or  mistake,  the  transferee 

ShilfMnta^        must,  on  receiving  notice  to  that  effect, 

.      hold  the  property  for  the  benefit  of  the 

transferor,  subject  to  repayment  by  the  latter  of  the 

consideration  actually  paid. 

87.  Where  a  debtor  becomes  the  executor  or  other 
■  Debtor  becom-  ^^^^^  representative  of  his  creditor,  he 
!ng  creditor'8  must  hold  the  debt  for  the  benefit  of  the 
lepresentative.     persons  interested  therein. 
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,'^8.    Where  a  trustee,  executor,  partner,  agent,  direc^ 
tor  of  a  company,  legal  adviser,  or   other 
rrJ^^^    person  bound  in  a  fiduciary  character  to 
^inedbyfldtt-    protect  the  interests   of  another  person, 
eiary.  ^^  availing  himself  of  his  character,  gains 

for  himself  any  pecuniary  advantage,  or  where  any  per- 
son so  bound  enters  into  any  dealings  under  cir« 
cumstances  in  which  his  own  interests  are,  or  may  be, 
adverse  to  those  of  such  other  person  and  thereby  gains 
for  himself  a  pecuniary  advantage,  he  must  hold  for 
tlje  benefit  of  such  other  person  the  advantage  so 
gained. 

Illustrations, 

(a)  A,  an  executor,  buys  at  an  undervalue  from  B»  a  legatee, 
his  claim  under  the  will  B  is  ignorant  of  the  value  of  the  bequest 
A  must  hold  for  the  benefit  of  B  the  difference  between  the  price 
and  value. 

(*)  A,  a  trustee,  uses  the  trust-property  for  the  purpose  of  his 
own  business.  A  holds  for  the  benefit  of  his  beneficiary  the  profits 
arising  from  such  user.  -\ 

{c)  A.  a  trustee,  retires  from  his  trust  in  consideration  of  his 
successor  paying  him  a  sum  of  money.  A  holds  such  money  for 
the  benefit  of  his  beneficiary. 

{d)  A,  a  partner,  buys  land  in  his  own  name  with  funds  belong- 
ing to  the  partnership.  A  holds  such  land  for  the  benefit  of  the 
partnership. 

{e)  A,  a  partner,  employed  on  behalf  of  himself  and  his  co-part- 
ners in  negotiating  the  terms  of  a  lease,  clandestinely  stipulates 
with  the  lessor  for  payment  to  himself  of  a  lakh  of  rupees.  A 
holds  the  lakh  for  the  benefit  of  the  partnership. 

(/)  A  and  B  are  partners.  A  dies.  B,  instead  of  winding  op 
the  affairs  of  the  partnership,  retains  all  the  assets  in  the  business. 
B  must  accoun)  to  A's  legal  representative  for  the  profits  arising 
from  A's  share  of  the  capital. 

Igr)  A,  an  agent  employed  to  obtain  a  lease  for  B,  obtains  the 
lease  for  himself.    A  holds  the  lease  for  the  benefit  of  R 

(A)  A,  a  guardian,  buys  up  for  himself  incumbrances  on  his 
ward  B's  estate  at  an  undervalue.  A  holds  for  the  benefit  of  B 
the  incumbrances  so  bought,  and  can  only  charge  bim  with  what 
he  has  actually  paid. 
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89^    Where,  by  the  exercise  of  undue  influence,  any 

..  advantage  is  gained  in  derogation  of  the 

Advantage    interests  of  another,  the  person  gaining 

Mercise^of  un-    *"^^  advantage    without    consideration, 

due  influence.  "    ^^  ^**^  notice  that  such   influence   has 

been  exercised,  must  hold  the  advantage 

for  the  benefit  of  the  person  whose  interests  have  been 

so  prejudiced. 

90.  Where  a  tenant  for  life,    co-owner,  mortgagee 

or  other  qualified  owner  of  any  property, 

Advantap    ^y  availing  himself  of  his  position  as  sucB, 

^*r«5!!™/    gains  an  advantage  in  derogation  of  tlie 

qtialifled  owner,    ^..^j^^^  ^^  ^j^^  ^^j^^^  persons  interested  in  the 

property,  or  where  any  such  owner,  as  representing  all 
persons  interested  in  such  property,  gains  any  advantage, 
he  must  hold,  for  the  benefit  of  all  persons  so  interested, 
the  advantage  so  gained,  but  subject  to  repayment  by 
such  persons  of  their  due  share  of  the  expenses  properly 
incuned,  and  to  an  indemnity  by  the  same  persons 
against  liabilities  properly  contracted,  in  gaining  such 
advantage. 

Illustrations. 

(a)  A,  the  tenant  for  life  of  leasehold  property,  renews  the  lease 
in  his  own  name  and  for  his  own  benefit.  A  holds  the  renewed 
lease  for  the  benefit  of  ^1  those  interested  in  the  old  lease. 

(b)  A  village  belongs  to  a  Hindu  family.  A,  one  of  its  mem- 
bers, pays  nazrana  to  Government  and  thereby  procures  his  name 
to  be  entered  as  the  inamdar  of  the  village.  A  holds  the  village 
for  the  benefit  of  himself  and  the  other  members. 

{c)  A  mortgages  land  to  B,  who  enters  into  possession.  B 
allows  the  Government  revenue  to  fall  into  arrear  with  a  view  to 
the  land  being  put  up  for  sale  and  his  becoming  himself  the  pur- 
chaser of  it.  The  land  is  accordingly  sold  to  B.  Subject  to  the 
repayment  of  the  amount  due  on  the  mortgage  and  of  his  expenses 
properly  incurred  as  mortgagee,  B  holds  the  land  for  the  benefit 
of  A. 

91.  Where  a  person  acquires  property  with  notice 

that  another  person  has  entered  into  an 
Property  ac-  existing  contract  affecting  that  property, 
quirod  with  q£  which  specific  performance  could  be 
notice  of  exist-  enforced,  the  former  must  hold  the  pro- 
mg  contract.  ^^^^^  ^^^  ^j^^  benefit  of  the  latter  to  the 
extent  necessary  to  give  effect  to  the  contract. 
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Purchase  by 
person  oontract- 
ingtobuy  pro- 
perty to  be  held 
entrust. 


Advantage 
sedretly  gained 
by  one  of  seTer- 
ai 
•reditors. 


94. 


92.  Where  a  person  contracts  to  boy 
property  to  be  held  on  trust  for  certain 
beneficiaries  and  buys  the  property  ac- 
cordingly, he  must  hold  the  property  for  I 
their  benefit  to  the  extent  necessary  to 
give  effect  to  the  contract 

93.  Where    creditors    compound    the  I 
debts  due    to  them,    and  one   of    sudi 
creditors,  by  a  secret  arrangement  with  | 
the  debtor,  gains  an  undue  advantage  over 
his  co-creditors,  he  must  hold  for  the  benefit 
of  such  creditors  the  advantage  so  gained^ 

In  any  case  not  coming  within  the  scope  of  any 
of  the  preceding  sections,  where  there  is 
no  trust,  but  the  person  having  possession 
of  property  has  not  the  whole  beueficial 


Constructive 
trusts  in  cases 

provided  for**  ^    interest  therein,  he  must  hold  the  property 
for  the  benefit  of  the  persons  having  such 
interest,  or  the  residue  thereof  (as  the  case  may  be),  to 
the  extent  necessary  to  satisfy  their  just  demands. 

Illtistrations, 

{a)  A,  an  executor,  distributes  the  assets  of  his  testator  B  to 
the  legatees  without  having  paid  the  whole  of  B's  debts.  The 
legatees  hold  for  the  benefit  of  B's  creditors,  to  the  extent  necessary 
to  satisfy  their  just  demands,  the  assets  so  distributed. 

(d)  A  by  mistake  assumes  the  character  of  a  trustee  for  Bi  and 
under  colour  of  the  trust  receives  certain  money.  B  may  compel 
him  to  account  for  such. moneys. 

{c)  A  makes  a  gift  of  a  lakh  of  rupees  to  B,  reserving  to  him- 
self, with  B's  assent,  power  to  revoke  at  pleasure  the  gift  as  to 
Rs.  10,000.  The  gift  is  void  as  to  Rs.  10,000,  and  B  holds  that 
sum  for  the  benefit  of  A, 

95.  The  person  holding  property  in  accordance  with 
^,-.  ,  -  ..  any  of  the  preceding  sections  of  this 
OUi^or  sduties,    chapter  must,  so  far  as  may  be,  perform 

iiJabmJfes  '^^'^^  ^"^^^^»  ^"^   i^  subject,  sVfar  as 

may  be,  to  the  same  liabilities  and  disa- 
bilities, as  if  he  were  a  trustee  of  the  property  for  the 
person  for  whose  benefit  he  holds  it ; 
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Provided  that  (a)  where  he  rightfully  cultivates  the 
property  or  employs  it  in  trade  or  business,  he  is  entitled 
to  reasonable  remuneration  for  his  trouble  skill  and  loss 
of  time  in  such  cultivation  or  emplyment ;  and  (b)  where 
lie  holds  the  property  by  virtue  of  a  contract  with  the 
person  for  whose  benefit  he  holds  it,  or  with  any  one 
through  whom  such  person  claims,  he  may,  without  the 
permtssion  of  the  Court,  buy  or  become  lessee  or  mort- 
gagee of  the  property  or  any  part  thereof. 

96.    Nothing  contained  in  this  chapter 

.    w°^     f    shall  impair  the   rights  of  transferees  in 

L«tf  fide    ^^^  ^^  ^^^  consideration,  or  create  an 

muvhuen  obligation  in  evasion  o£  any  law  for  the 

^  *         time  being  in  force. 
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SCHEDULE. 

STATUTE. 


Tear  and 
chapter. 

Short  TITLE. 

Extent  of  repeal 

29Car.  II,c.3 

The  Statute  of  Frauds. 

Sections  7.  8»9» 
10  and  II. 

acts'  of  TfiS  aOYEBKSB  aSKEBAL  IK  COTmCIL. 

Number  and 
year. 

Short  title. 

Extent  of  repeal. 

XXVIII  of 
1866 

The    Trustees'    and    Mortgagees' 
Powers  Act,  1866. 

Sections  a,3,4, 

5.  3a.  a3. 34. 35. 
36,  and  37. 

and  43  the  word 
"trustee"    wher- 
ever  it   occurs  ; 
and  in  section  43 
the  words  "ma- 
nagement     or  •• 
and  '*thc  tnist- 
propertj  or." 

I  of  1877 

The  Specific  Relief  Act,  1877. 

Insecdoniathe 
first    lustratior. 
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Pi^ED  BT  THE  aOV£BKOH  asHSfiAL  OI*  IKDIi  IH  COUHOIL. 
(Received  the  ckssent  of  the  Governor  General 
on  the  8th  March  i88g.) 


An  Act  to  amend  the  Indian  Succession  Act^ 
iS6s,  the  Probate  and  Administration  Act^  1881, 
the  Court-fees  Act,  i8jo,  and  the  Indian  Stamp 
Acty  iSjgy  and  to  make  provision  with  respect  to 
certq>in  other  matters. 

Whereas  it  is  expedient  to  amend  the  Indian  Sue- 
cession  Act,  1865,  the  Probate  and  Admi- 

Voflffil'         nistration  Act,  1881,  the  Court-fees  Act, 

VII  of  1870.       1870,  and  the   Indian  Stamp  Act,  1879; 

I  of  1879.  and  to  make  provision  with  respect  to 

certain  other  matters  ;  It  is  hereby  enacted  as  follows;— 

Title,  eitent  i.  (/)  This'  Act  may  be  called  the 
Mdeommence-    probate  and  Administration  Act,  l?89. 

<2)     It  applies  to  the  whole  of  British  India  ( inclusive 
of  Upper  Burma  except  the  Shan  States  )  ;  and 
(j)    It  shall  come  into  force  at  once. 

Indian  Succession  Actt  186$. 

2.  After  the  4th  clause  of  the  explana* 
Amendment  of  tion  to  section  234  of  the  Indian  Sue- 
section  234.  Act  cession  Act,  1865,  the  following  shall  be 
X,  1865.  added,  namely  : — 
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"  5th,  that  the  person,  to  whom  the  grant  was  made 
has  wilfully  and  without  reasonable  cause  omitted  to 
exhibit  an  inventory  or  account  in .  accordance  with  the 
provisions  of  Part  XXXIV  of  this  Act  or  has  exhibited 
under  that  Part  an  inventory  or  account  which  is  untrue 
in  a  material  respect.'' 

A  A  *  ^  3.  In  section  244  of  the  same  Act,  for 
.r.«!«Z  iJ;  the  words  "and  that  the  petitioner  is 
X  laS     '  ^^  executor  therein    named"  the  follow- 

ing shall  be  substituted,  namely  : — 

*'the  amount  of  assets  which  are  likely  to  come  to 
the  petitioner's  hands,  and 

*^hat  the  petitioner  is  the  executor  named  in  the 
will  f 

Amendment  of  4-  For  the  last  forty-two  words  of  sec- 
section  254,  Act  t'on  254  of  the  same  Act  the  following 
X,  1885.  shall  be  substituted,  namely : — 

"he  having  undertaken  to  administer  the  same,  and 
to  make  a  full  and  true  inventory  of  the  said  property 
and  credits  and  exhibit  the  same  in  this  Court  within 
six  months  from  the  date  of  this  grant  or  within  such 
further  time  as  the  Court  may  from  time  to  time  appoint, 
and  also  to  render  to  this  Court  a  true  account  of  the 
said  property  and  credits  within  one  year  from  the  same 
date  or  within  such  further  time  as  the  Court  may  from 
time  to  time  appoint." 

Amendment  of  .5-  For  the  last  forty-five  words  of  sec- 
section  255,  lAct  tion  255  of  the  same  Act  the  foUowmg 
X,  1885,  shall  be  substituted,  namely : — 

"he  having  undertaken  to  administer  the  same,  and 
to  make  a  full  and  true  inventory  of  the  said  property 
and  credits  and  exhibit  the  same  in  this  Court  within 
six  months  from  the  date  of  this  grant  or  within  such 
further  time  as  the  Court  may  from  time  to  time  appoint, 
and  also  to  render  to  this  Court  a  true  account  of  the 
said  property  and  credits  within  one  year  from  the  same 
date  or  within  such  further  time  as  the  Court  may  fr©m 
time  to  time  appoint." 
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6/  In  section  .256  of  the  same  Act,  for  the  words 
"^^®n^  person   to    whom    any   grant  of. 

jihr'^^6  A  t    administration  shall   be  committed"  the 

X  18©  words  "Every  person   to  whom  any  grant 

of  letters  of  administration  is  committed''' 

shall  be  substituted. 

Substitution  of        7.    For  section  277  of  the  same  Act  the 

^  f  *^*^^"J?/    following  shall  be  substituted,  namely  :— 
277,  Act  1,1865.  ^  ^ 

"277.  (/)  An  executor  or  administrator  shall,  within 
4  5^*  months  from  the  grant  of  probate  or 
^^L  ^^"^''^  ®^  administration,  or  within  such 

further  time  as  the  Court  which  granted 
the  probate  or  letters  may  from  time  to  time  appoint, 
exhibit  in  that  Court  an  inventory  containing  a  full  and 
true  estimate  of  all  the  property  in  possession,  and  all 
the  credits,  and  also  all  the  debts  owing  by  any  person 
to  which  the  executor  or  administrator  in  entitled  in 
that  character,  and  shall  in  like  manner,  within  one  year 
from  the  grant  or  within  such  further  time  as  the  said 
Court  may  from  time  to  time  appoint,  exhibit  an  account 
of  the  estate,  showing  the  assets  which  have  come  to  his 
hands  and  the  manner  in  which  they  have  been  applied 
or  disposed  of. 

"(2)  The  High  Court  may  from  time  to  time  prescribe 
the  form  in  which  an  inventory  or  account  under  this 
section  is  to  be  exhibited. 

"(j)  If  an  executor  or  administrator,  on  being  required 
by  the  Court  to  exhibit  an  inventory-  or  account  under 
this  section,  intentionally  omits  to  comply  with  the 
requisition,  he  shall  be  deemed  to  have  committed  an 

vTTT  fiocA      offence  under  section  176  of  the   Indian 

XLVofim      Penal  Code. 

"(4)  The  exhibition  of  an  intentionally  false  inventory 
or  account  under  this  section  shall  be  deemed  to  be  an 
oifence  under  section  193  of  that  Code." 

8.     In  section  277A  of  the  same  Act,  for  the  words 

"it  is  sought  to  obtain  a  grant"  the  words 

AmendmeiU;  of    «a  grant  has  been  made",   and  for  the 

wcti^277A,Act    ^^^^^  ^^^  ggures   "the  person   applying 

for  administration  after  the  first  day' of 
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April,  1875,"  the  word  "administrator",  shall  be  sub- 
stituted. 
A       J      X  i,       9-  (^)  In  section  283  of  the  same  Act, 
Amendment  of    for  the  words  "the  country  in  which  he 
Ti^  was  domiciled"  the  words  "British  India" 

'  shall  be  substituted. 

(2)    The  illustration  to  the  same  section  is  hereby 
repealed. 

Addition  to  Act        10.    To  the  same  Act    the    following^ 
X.  1865.  shall  be  added,  namely : — 

333-    {^)  When  a  grant  of  probate  or  letters  of  ad-* 

ministration  is  revoked  or  annulled  under 

Surrender  of    t^jg  Act,  the  person   to   whom  the  grant 

revoked  pi-obate    ^as  made  shall  forthwith  deliver  up  the 

'^^^^It  Pr^^^t  -^  1^"^'^  '^  '^^  Court  which 
made  the  grant. 
"(2)  If  such  person  wilfully  and  without  reasonable 
cause  omits  so  to  deliver  up  the  probate  or  letters,  iie 
shaU  be  punished  with  fine  which  may  extend  to  one 
thousand  rupees,  or  with  imprisonment  of  either  descrip- 
tion  for  a  term  which  may  extend  to  three  months,  or 
with  both." 

Probate  and  Administration  Act,  1S81, 
Amendment  of        n.    After  the  4th  clause  of  the  expla- 
section  50.  Act    nation  to  section   50  of  the   Probate  and 
V,  1881.  Administration  Act,    1881,  the  following 

V  of  1881.  shall  be  added,  namely : — 

"  5th,  that  the  person  to  whom  the  grant  was  made 
has  wilfully  and  without  reasonable  cause  omitted  to  ex<* . 
hrbit  an  inventory  or  account  in  accordance  with  the 
provisions  of  Chapter  VII  of  this  Act,  or  has  exhibited 
under  that  Chapter  an  inventory  or  account  which  is» 
untrue  in  a  material  respect." 

72.    For  the  portion  of  section  76  of  the  same  Act 
4       jt      L  c    beginning  with  the  words    "  he  having 

.^H«!!^    »?:    undertaken  to  administer  the  same"  and 
seotm  76,   Act     ^^^jj^^  ^j^jj  ^j^^  ^^^^^  „  ^j^j^j^^   ^^^   ^^^ 

*  from  the  same  date"  the  following  shall 

be  substituted,  namely  : — 
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"  he  having  undertaken  to  administer  the  same, 
and  to  make  a  full  and  true  inventory  of  the  said 
property  and  credits  and  exhibit  the  same  in  this  Court 
within  six  months  from  the  date  of  this  grant  or  within 
such  further  time  as  the  Court  may  from  time  to  time 
appoint,  and  also  to  lender  to  this  Court  a  true  account 
of  the  said  property  and  credits  within  one  year  from 
the  same  date  or  within  such  further  time  as  the 
Court  may  from  time  to  time  appoint." 

13.    For  the  portion  of  section  77  of  the  same  Act 

•^    J      I  c    beginning  with  the  words    "  he  having 

.i?«?  w   iM    undertaken  to  administer  the  same"  and 

^t^  77,  Act     ^ij^jjjg  ^^  ^^^  ^^j.^g    „  ^j^jjjj^    ^^^  y^^ 

'       *  from  the  same  date  "  the  following  shall 

be  substituted,  namely  : — 

**  he  having  undertaken  to  administer  the  same,  and 
to  make  a  full  and  true  inventory  of  the  said  property 
and  credits  and  exhibit  the  same  in  this  Court  within 
six  months  trom  the  date  of  this  grant  or  within  suqh 
further  time  as  the  Court  may  from  time  to  time  appoiht, 
and  also  to  render  to  this  Court  a  true  account  of  the 
said  property  and  credits  within  one  year  from  the  same 
date  or  within  such  further  time  as  the  Court  may  from 
time  to  time  appoint.** 

Sutstitutionof        ^4-     For    section    90    of    the    same 
new  section  for    ^^^  the  following  shall    be    substituted^ 
eection  90,  Act    namely  :— 
T,1881. 

Power  of  exe-  "  90«  {')  An  executor  or  administra* 
cntor  or  admi-  tor  has,  subject  to  the  provisions  of  this 
ninistrator  to  section,  power  to  dispose,  as  he  thinks  fit, 
diB^Jose  of  pfo-  of  all  or  any  of  the  property  for  the  time 
P^rty.  being  vested  in  him  under  section  4. 

"  (2)  The  power  of  an  executor  to  dispose  of  immove- 
able property  so  vested  in  him  is  subject  to  any  restric- 
tion which  may  be  imposed  in  this  behalf  by  the  will 
appointing  him,  unless  probate  has  been  granted  to  hin^ 
and  the  Court  which  granted  the  probate  permits  him 
by  an  order  in  writing,  notwithstanding  the  restriction, 
to  dispose  of  any  immoveable  property  specified  in  the 
order  in  a  manner  permitted  by  tht  order. 
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"  (j)  An  administrator  may  not,  without  the  previous 
permission  of  the  Court  by  which  the  letters  of  adminis- 
tration were  granted, — 

(a)  mortgage,  charge  or  transfer  by  sale,  gift,  ex- 
change or  otherwise  any  immoveable  property 
for  the  time  being  vested  m  him  under  section  4, 
or 

{b)  lease  any  such  property  for  a  term  exceeding 
five  years. 

"(^)  A  disposal  of  property  by  an  executor  or  adminis- 
trator in  contravention  of  sub-section  (2)  or  sub-section 
(j),  as  the  case  may  be,  is  voidable  at  the  instance  of 
any  other  person  interested  in  the  property. 

**  (5)  Before  any  probate  or  letters  of  administration 
is  or  are  granted  under  this  Act  there  shall  be  endorsed 
thereon  or  annexed  thereto  a  copy  of  sub-sections  (/),  (2) 
and  {4),  or  of  sub-sections  (/),  (3)  and  (^),  as  the  case 
may  be. 

"  (^)  A  probate  or  letters  of  administration  shall  not 
be  rendered  invalid  by  reason  of  the  endorsement  or  an- 
nexure  required  by  the  last  foregoing  sub-section  not 
having  been  made  thereon  or  attached  thereto,  nor  shall 
the  absence  of  such  an  endorsement  or  annexure 
authorise  an  executor  or  administrator  to  act  otherwise 
than  in  accordance  with  the  provisions  of  this  section." 

Substitution  of        1 5-    For  section  98  of  the  same   Act 

new  section  for  the  following  shall  be  substituted,  naTxie- 

section  96,  Act  ly  : — 
V,  i88i. 

^^98.  (/)  An  executor  or  administrator  shall,  within 
six  months  from  the  grant  of  probate  or 
Inventory  and  letters  of  administration,  or  within  such 
further  time  as  the  Court  which  granted 
the  probate  or  letters  may  from  time  to  time  appoint, 
exhibit  in  that  Court  an  inventory  containing  a  full  and 
true  estimate  of  all  the  property  in  possession,  and  all 
the  credits,  and  also  all  the  debts  owing  by  an^  person 
to  which  the  executor  or  administrator  is  entitled  in 
that  character,  and  shall  in  like  manner,  within  one  year 
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from, the  grant  or  within  such  further  time  as  the  said 
Court  may  from  time  to  time  appoint,  exhibit  an  account 
of  the  estate,  showing  the  assets  which  have  come  to 
his  hartds  and  the  manner  in  which  they  have  been 
applied  or  disposed  of 

"(^)  The  High  Court  may  from  time  to  time  prescribe 
the  form  in  which  an  inventory  or  account  under  this 
section  is  to  be  exhibited. 

"(j)     If  an  executor  or  administrator,  on  being  required 

by  the  Court  to  exhibit  an   inventory  or  account   under 

.  this  section,   intentionally    omits   to   comply    with  the 

requisition,  he  shall  be  deemed  to  have  committed   an 

offence  under  section   176  of  the  Indian  Penal  Code. 

"(-^)  The  exhibition  of  an  intentionally  false  inven- 
tory or  account  under  this  section  shall  be  deemed  to 
be  an  offence  under  section  193  of  that  Code." 

16.    In  section  99  of  the  same  Act,  for  the  words 

,       .    .    "it  is  sought  to  obtain  a  grant*'  the  words 

Amendment  of    i.^  ^^^^^  has  been  made"  and  for  the 

sectm  99,  Act    ^^^.^^  «^j^g  person  applying  for  adminis- 

tration"  the  word  "administrator",  shall 

be  substituted. 

Addition  to  Act        17-    To  the  same    Act  the  followirtg 
V,  1881.  shall  be  added,  namely : — 

"157.  (/)  When  a  grant  of  probate  or  letters  of 
_  ,  -  administration  is  revoked  or  annulled 
Surrender  of    ^^^^^  ^j^jg  y^^.^  ^j^^         son  to   whom  the 

I7l^rlftt    grant  was  made  shall  forthwith  deliver 
ministration.       "P  *^®  probate  or  letters  to  the   Court 
which  made  the  grant. 

"(2)  If  such  person  wilfully  and  without  sufficient 
cause  omits  so  to  deliver  up  the  probate  or  letters,  lie 
shall  be  punished  with  fine  which  may  extend  to  one 
thousand  rupees,  or  with  imprisonment  which  tttay 
extend  to  three  months,  or  with  both." 
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Couri'fees  Act,  18'jOt  and  Indian  Stamp  Act,  iSyg. 
Amendment  of        18.     (/)    Article     16    (Administration- 
Act  VII,   1870,    bond)  of  the  second  schedule  to  the  Court- 
andl,t879.  fees  Act,  1870,  is  hereby  repealed. 

(2)  In  article  6  of  the  second  schedule  to  the  Court- 
fees  Act,  1870,  for  the  words  "Bail-bond  or  other  in- 
strument of  obligation  not  otherwise  provided  for  by 
this  Act,  when  given  by  the  direction  of  any  court  or 
executive  authority"  the  following  words  shall  be  sub- 
stituted, namely : — 

"Bail-bond  or  other  instrument  of  obligation  given 
in  pursuance  of  an  order  made  by  a  Court  or  Magistrate 
under  any  section  of  the  Code  of  Criminal  Procedure, 
1882,  or  the  Code  of  Civil  Procedure.'* 

(j)  In  article  2  of  the  first  schedule  to  the  Indian 
Stamp  Act,  1879,  after  the  words  "  Administration- 
bond"  the  following  shall  be  added,  namely  : — 

"including  a  bond  given  under  section   256  of  the 
Indian  Succession  Act,    1865,  section  6  of  the  Govern- 
ment Savings  Banks  Act,  1873,  section  yS  of  the  Probate 
and  Administration  Act,   1881,  or  section  9  or  section 
.  10  of  the  Succession  Certificate  Act,  1889. 

(4)  in  article  13  of  the  first  schedule  to  the  Indian 
Stamp  Act,  1879,  after  the  words  **not  otherwise  pro- 
vided for  by  this  Act*'  there  shall  be  added  the  words  "or 
by  the  Court-fees  Act,  1870. 

Miscellaneous, 

19.  Notwithstanding  anything  in  section  90  of  the 
Validation  of  Probate  and  Administration  Act,  1881, 
acta  under  a  disposal  of  property  by  an  executor  or 
frantsofadmi-  administrator  who  was  appointed  before 
nistration  al-  the  commencement  of  this  Act,  and  to 
ready  made.  whom  the  provisions  of  that  section  were 

applicable,  shall  not  be  void  by  reason  only  that  the 
consent  of  the  Court  to  the  disposal  of  the  property 
was  not  obtained. 
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20.  (/)    Any  penalty  or  forfeiture  und^cr  section  19G 

or  section   19H   of  the    Court-fees  Act, 

^^^I^ZlvT    1870,  may,  on  the  certificate  of  the  Chief 

leitures  u^^^^^    Controlling   Revenue-authority,  be  reco- 

Act  VII,  1870,    vered  from  the  executor  or  admmistrator 

'     as  if  it  were  an  arrear  of  land-revenue  by 

any  Collector  in  any  part  of  British  India. 
(2)    The   Chief  Controlling    Revenue-authority    may 
remit  the  whole  or  any  part  of  any  such  penalty  or  for- 
feiture, or  any  part  of  any  further  penalty  payable  under 
section  19E  of  the  said  Act. 

21.  The  following  portion  of  section  7,  clause  (3),  of 
B€p€alofpartof  ^^^  ^^^  ^^  ^^^  Lieutenant-Governor  of 
section  7  (3J,  Bengal  in  Council  No.  VII  of  1880, 
Bengal  Act  VII  entitled  the  Public  Demands  Recovery 
of  1880.  Act,  1880,  namely  : — 

"or  in  the  following  sections  and  portions  of  the  fol- 
lowing Act  passed  by  the  Governor  General  in 
Council,  that  is  to  say,  in  Act  VII  of  1870,  the 
Court- fees  Act,'  sections  19  G,  29  H," 

is  hereby  repealed. 
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EVIDENCE  ACT. 


Section. 

Abbreviations,  evidence  to  show  meaning  of,  98 

Acceptor  of  bill  estopped  from  denying  drawer's  authority  117 

may  deny  drawing  117 

Accession  of  Sovereien  of  United  Kingdom,  judicially  noticed     57 
to  office,  &c.,  of  Indian  public  officer,  judicially 
noticed  57 

Accidental  act  15 

Accomplice  competent  witness  against  person  accused  133 

conviction  upon  evidence  of,  only,  not  illegal  133 

Account,  entries  in  books  of,  when  relevant  34 

Acknowledgment  of  receipt  32,  par.  (2) 

Acquaintance  with  handwriting  47 

Act 

XV  of  1852  repealed  2  &  sch. 

XIX  of  1853,  section  19  repealed  2  &  sch. 

II  of  1855  repealed  .2  &  sch. 

XXV  of  1 861  section  237  repealed  2  &  sch. 

I  of  1868,  sections  7  and  8  repealed  2  &  ach. 

application  of,  i 

of  conspirator,  how  far  a  relevant  fact  10 

Actionable  wrong,  conspiracy  to  commit,  10 

Acts  of  Parliament  when  judicially  noticed  57 

how  proved  78 

presumption  as  to  genuineness  of  copies  of  private,  8r 

statements  made  in  recitals  in,  37 

Admiralty  Jurisdiction,  relevancy  of  certain  judgments  in,  41 

Admissibility  of  communications  made  during  marriage  122 

of  evidence  of  affairs  of  state  123 

judge  to  decide  as  to, 
of  questions  tending  to  corroborate  evidence 

of  relevant  fact 
of  document  produced  by  witfiess  - 


136 

156 
i6z 
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Secttoic 

Admission  defined  ij 

by  party  to  proceeding,  or  his  agent  i8' 

person  interested  in  subject-matter  of  proceeding*  iB 

person  from  whom  interest  derived  by  party  to  suit  i8 
•    person    whQse  position    or  yabilHy  must  be 

proved  as  against  party  to  suit  i8. 

suitor  in.  repaasentattve  chacacter  z8 
person  expressly  referred  to  for  information  by 

party  to  suit  £» 
proof  ofr  against  person  making  it,  and  by  or  on 

his  beha^  »i 

oral,  as  to  contents  of  documents,  when  relevant  22 

in  civil  cases,  when  relevant  23 

not  conclusive  proof  of  matter  admitted  31 

may  operate  as  estoppel  3X 

f^.cts  admitted  need  not  be  proved  58 

of  execution  by  party  to  attested  document  70; 

of  evidence,  improper,  when  no  ground  for  new  trial  167 

Admissions  17 — ^3*' 

Admitted  fact  need  not  be  proved  58 

to  probate  in  Britislfe  India  (Act  XVIII)  7 

Affairs  of  state,  admissibility  of  evidence  of,            ^  123^ 

Affidavits  presented  to  court  or  officer.  Act  not  applicable  to*  i 

Agent,  conduct  of,  8: 

statement  of  18 
Agreement,  oral,  evidence  of,  inadmissible  to  vary  tesms  of 

written  contract,  &c.  92^ 
varying  terms  of  document,  evidence  of  con« 

temporaneous,  99 

to  produce  title-deeds,  &c.  130 

Ambiguous  document,  exclusion  of  evidence  to  explain,  93 

Annoying  questions,  court  to  forbid,  I52r 

Arbitrator^  Act  not  applicable,  to  procedings  before,  i 

Art,  opinions  of  experts  on  point  of,  45 

Articles  of  war  judicially  noticed  57 

Assessors,  questions  to  witness  by,  166 

Attestation,  presumption  as  to,  89 

Attested  document  not  required  by  law  to  be  attested, 

proof  of,  7» 

required  by  law  to  be  attested,  proof  of,  68-71 
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SECTIONw 

Attesting  witness,   when  execution  of  dbcamcnt  must  be 

proved  by^  68 

proof,  when  he  cannot  be  found,  of 
document  executed  in  the  ITnitcd 
Kingdom  69 

proof,  when  he  denies  or  forgets  execu- 
tion 71 

Attorney 

eommunieation  made  to,  by  or  foe  client,  when 

disclosable  126 

waiver     of 
privilege  128 

certain  questiom  asked  by,  vrithout  reasonable 

grounds  may  be  reported  to  high  court  150 

Bad  character,  relevancy  of,  in  criminal  proceedings  54 
Bailee  may  prove  right  «f  person  to  whom  he  delivers 

goods  117 

Bailor,  bailee  estopped  from  denying  authority  of  117 

Barrister*,  communication,  made  to,  by  or  for  client,  when 

disclosable  126 

when    not    dis- 
closable 126 
waiver    of    pri- 
vilege 128 
certain  questions  asked  by,   without  reasonable 
grounds  may  be  reported  tb  High  Court                    150 

Bill  of  exchange  proof  of,,  when  drawn  in  set  9i»  ill.  {c) 

acceptor    of,    estopped     from,    denying 

authority  of  drawer  117 

acceptor  of,  nv^y  deny  drawing  117 

Birth  during  valid  marciage,  when  conclusive  pn>of  of 

legitimacy  112 

Blanks  in  deed  93,  ill.  (d) 

Book  of  laws,  presumption  as  to  genuineness  of».  84 

Books,  presumption  as  to,.  87 

of  account,  entries  in,,  when  relevant  34 

Bribe,  credit  of  witness  impeached  by  showing,  155 

British  India,  Acts  expressly  declared  to  extend  to-  whole 
of, 

laws  in  force  in,  judicially  noticed  57 

British  teiritories  judicially  noticed  57 
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Section. 

British  territory,  proof  of  cession  of,  113 

Burden  of  proof  loi — iia 

definition  of,  loi 

as  to  asserted  legal  right  or  liability  loi- 

in  suit  or  proceeding  102 
as  to  particular  fact  103 

of  fact  necessary  to  be  proved  to  make  other . 

evidence  admissible  104 
that  case  of  accused  is  within  exceptions  of 

Indian  Penal  Code  105 
of  fact  especially  within  knowledge  106 
of  death  of  man  known  to  have  been  alive  with- 
in thirty  years  107 
that  man  is  alive  who  has  not  been  heard  of  for 

seven  years  '  108 

as  to  relationshis»  in  case  of  partners  109 

landlord  and  tenant  109 

principal  and  agent  109 

as  to  ownership  iro 

of  good  faith  where  one  party  stands  ia  position 

of  active  confidence  n  i 

Caricature  is  a  *  documtnt '  ,  3 

Cause  of  relevant  facts  or  facts  in  issue  7 

Certified  copies  secondary  evidence  63 

•of  public  documents  76 

presumption  as  to  genuineness  of,  79 

proof  of  public  documents  by,  77 

of  foreign  judicial  records,  presumption  as 
to,  86 

Cession  of  British  territory,  proof  of,  113 

Character  when  relevant  52 — 55 

to  prove  conduct  imputed  in  civil  cases,   when 

relevant  52 

good,  relevancy  of,  in  ci^minal  proceedings  53 
bad,  relevancy  of,  in  criminal  proceedings  54 

relevancy  of,  as  alfecting  damages  55 

cross-examination  and  re-examination  of  witnesses 

to,  140 

Charitable  foundation,  relevancy  of  opinions  as  to^  49 

Charts,  relevancy  of  statements  in,  36 

presumption  as  to,  ^87. 
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Section. 

Oivil  procedure  law«  how  it  affects  proof  of  facts 

Civil  proceedings,  parties  to  suit  and  husband  and  wife, 

conapetent  witnesses  in,  120 

Clerk  of  legal  practitioner,  communication  to,  127 

Client  when  compellable  to  disclose    confidential  com- 
munication 129 

when  not  compellable  to  disclose  confidential  com- 
munication 129 

Collusion  in  obtaining  judgment  may  be  proved  44 

Commencen^ent  of  Act  i 

Common  intention  of  conspirators  10 

Communication  during  marriage  privileged  from  disclosure  122 

not  generally  a(imissit>le  122 

when  admissible  X2e 

Comparison  of  signature,  writing  or  seal  with  one  admitted 

or  proved  73 

power  to  CQmpel  personi  to  write  for,  73 

Campetency  of  witnesses  iiji — 133 

Conclusive  proof  defined  4 

Conduct  how  far  relevant  JB 

imputed  in  civil  cases,  relevancy  x)f  character  .^o 
prove,  52 

Confession  caused  by  inducement,  threat  or  promise,  when 

irrelevant  24 

to  ppiice  officer,  not  proveable  against  accused  ^5 

while  in  custody  of  polijce  officer,  when  proveable 

against  accused  26 

how  much  may  be 
proved  against 
accused  27 

made  after  removal  of  impression  caused  b^  induce- 
ment, threat  or  promise,  relevant  28 
of  one  of  two  or  more  accused  persons,  how  far 

to  be  considered  30 

otherwise  relevant,  not  to  become  irrelevant  because 

of  promise  of  secrecy,  &c.  29 

Confidential  communication,  when   client  compellable  to 

disclose,  129 

when  client  not  compellable 

%o  disclose,   •  ift^ 
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Section- 

Consciousness  of  a  senaatibn,  a  fact  3^iU.(d)' 

Consent  to  production  of  documents  130 

Conspirator,  statement  or  act  oC  hnw  &r  a  relevant'  fact  10 

Construction  of  wills,  saving,  of  provisions  of  Succession 

Act  as  to,  100- 

Consul,  certificate  by^.  British^.  78 

Contents  of  documents  how  proved!  61 

in  what  cases*  secondary  evidence 

admissible  65 
relevaucy  of  oml  admission  as  to,  22 
oral,  evidence  of.  secondary  evidence*  63. 
of  statements  b^v  other 
persons  ot,  when  ad- 
missible 144 

Contract  ihi  foraii  of  ddcument, .  evidfence  of  terms  ofv  91 

exclusion  of  evidenae  of  oral 

agreement  varying  terms  of».  92 

examination  of  witness  as  to,,  144 

ContradictibRt  of  witness  153 

of  proved  relevant  statement  ^58 

Contradictory  terms-  of  written  contract,,  &c.  92 

ContxDversy^.  statements  madfe- before^  32,  p^o,  (4) 

Conversationv  statement  forming  part  of,.  39 

Conviction,  relevancy  of  pravious,  in  criminal  proceedings  54 

upon  evidence  of  accomplice  only,  not  illegal  133: 

Copy  of  document,  secondary  evidence  63. 

when  witness  may  refresh  memory  by 

reference  to,  159- 

Corroboration  of  accomplice  not  required.  133- 

of  evidence  of  relevant  fact  156 

of  proved  relevant  statement  158 

Councils  for  making  laws  and  regidationS).  procedure  of,. 

judicially  noticed  57 

Counterpart  how  far  primary  evidence  62* 

secondary  evidence-  63, 

Course  of  business  existence  of,  '.vhen  a  relevant  fact  16 

statement  made  iii,                              ^  32^ 

of  procedure  of  parliament  and  Indian  legisliUive^ 

councils,  judicially  noticed  57 

Courti  Act  appU«s  to  judicial  proceedings  in».  s 
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Section. 

•Cowt  {continued.) 

Act  not  applicable  to  affidavits  presented  to  t 

defined  3 

Judicial  notice  of  names  of  members  and»  officers  of  57 

to  forbid  insultii^  questions  152 

Court-martial,  Act  applicable  to  judicial  pvoceedings  before  i 

Courts,  seals  of,  of  which  court  must  take  jvdicial  notice  57 

Credit  of  witness,  questionsin  cross-examination  affecting,     146—150 

of  witness  how  impeached  155 

when  may  be  confirmed  158 

when  may  be  impeached  128 

Cruninal  proceedings,  statement  exposing  to,  32,  par.  {3) 

husband  or  wife  of  accused  competent  witpess 

in,  120 

relevancy  of  bad  character  in,  54 

good  character  in,  53 

previous  conviction  in,  54 

Criminating  answer,  witness  not  excused  from  answering 

on  ground  of,  132—147 

Criminating  document,  production  of,  130 

Cross-examination  of  vritness,  meaning  of,  137 

must  relate  to  relevant  facts  38 

of  fitness  not  confined  to  facts  upon 

which  examined  in  chief  138 
on  new  matter  introduced  in  re-ex- 
amination 138 
producing  document  139 
a&  to  character  140 
as  to  previous  written  Statements  145 
when  they  must  be  produced  145 
leading  questions  may  be  asked  in,  143 
questions  to  test  veracity,  &c.            146—150 
not  to  be  asked  without 

reasonable  grounds  149 
when  court    may  report 
asking  of  question   to 

high  court  i^ 
upon  answer  to    judge's  question » 

when  permitted  165 
upon  writing  with  which  he  refresh- 
es memory  i6i 
Custom,  relevancy  of  facts  where  question  is  as  to  exis- 
tence of,  13 
relevancy  of  opinions  as  to  existence  of  general,  48 
Damages,  relevancy  of  facts  in,  suits  for,  lat 
relevancy  of  character  as  affecting,  55 
statement  exposing  to  suit  Cor»                            32,  par,  (3) 
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Section 

Death,  statement  relating  to  cause  ofr  3«,  par.  (i) 

of  man  known  to  have  been  alive  with  iff  thirty 

years,  burden  of  proving,  107 
of  man  who  has  not  been  heard  of  for  seven  years, 

burden  of  proving  life  108 
Deeds,  title,  of  witness  not  a  party,  production  of.  130 
Defective  document,  exclusion  of  evidence  to  explain,  93 
Definitions  3 
Delay  32 
Diplomatic  agent,  certificate  by  78 
Disease  of  body  or  mind,  person  affected  with,  when  in- 
competent as  witness  .  118 
Disproved,' when  a  fact  is,  3 
Divisions  of  time  when  judicially  noticed  57 
'Document'  defined  3 


used  in  commerce 

contents  of,  how  proved 

private, 

presumptions  as  to, 

produced  by  witness,  translation  of, 

when  court  ma  y  inspect, 
when  referring  to  matters 
of  state 
on  notice,  party  producing,  entitled 
to  have  it  in  evidence 
production  of,  which  another  person,  having 
possession  could  refuse  to  produce 
by  witness 
refused 

power  of  judge  to  order, 
used  by  witness  to  refresh  memory,  production 
of,  to  adverse  party 

Documentary  evidence 

defined 

exclusion  of  oral  by, 
Documents,  public. 

Dumb- witness,  mode  of  giving  evidence  by, 

Dying  declaration,  proof  of. 

Effect  of  relevant  facts  or  facts  in  issue 

Entry  in  books  of  account,  when  relevant 

in  public  record.  &c.,  made  in  performance  of 
;  duty,  relevancy  of. 

Estoppel,  admission  may  operate  as, 


32,  par.  (2) 
6r 

75 

79—90 

162 

162 

162 

163 

162 
164 
165 

161 
61 — 90 

3 

91—100 

74-78 

119 

Z04,  ill  (a) 

7 

32.  par.  (2),  34 

35 
31 
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Section. 

Estoppel  {concluded. ) 

.  defined  "5 
of  acceptor  of  bill  of  exchange  from  denying 

authority  of  drawer  117 
of  bailee  or  licensee  from  denying  authority  of 

bailor  or  licensor  117 
of  licensee  of  person  in  possession  of  immoveable 

property  from  denying  licensor's  title  to  possession     1 16 

of  tenant  from  denyir^  landlord's  title  116 

Evidence,  rules  of,  repealed  2 

defined  3 

of  facts  in  issue  and  relevant  facts  5 

admissible  as  to  application  of  language  to  one  of 
two  sets  of  facts,  to 
neither  of  Ivhich  the 
whole  correctly    ap- 
plies 97 
which  can  apply  to  one 
only  of  several  pe.- 
sons  or  things  96 
as  to  use  of  language  unmeaning  in  re- 
ference to  existing  facts                               95 
as  to  written  document  or  contents                    144 
to  show  meaning  of  illegible  characters, 

&c.  98 

when  statement  forms  part  of  conversa- 
tion, book,  &c.  39 
documentary,                                                                61—90 
exclusion  of  oral  by  documentary,                            91—100 
inadmissible  as  to  meaning  of  lahguage   when 

document  applies  accurately  to  existing  facts  kj4 

of  affairs  of  state,  admissibility  of,  133 

of  attorney,  barrister,  &c.  126 — 128 

of  contemporaneous  agreement  varying  terms  of 

document,  who  may  give,  99 

of  dumb- witness,  mode  of  giving,  119 

of  fact  when  not  admissible  under  civil  procedure 

law  5,  ex  p. 

of  husband  or  wife  120 — 122 

of  oial  agreement  varying  terms  of  contract*  &c., 

exclusion  of,  92 

of  parties  to  suits  lao 

of  judge  or  magistrate  lit 

of  public  officer  124 

of  magistrate  or  police  officer  125 

of  interpreter  127,  128 

of  terras  of  contract,  &c. ,  in  form  of  documetit  91 
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Section. 

'Evidence  {concluded) 

of  witness,  when  relevant  for  proving,  in  subse- 
quent proceeding,  truth  of  facts  stated  33 
oral,  59,  60 
«ral.  must  be  direct  60 
oral,  proof  of  facts  by,  59 
primary:,  62 
secondary,  63,  65,  66 
to  explain    ambiguous  6r  defective    document, 

exclusion  of,  93 
judge  to  decide  admissibility  of,  136 
what  matters  nay  be  proved  when  relevant  state- 
ment proved  under  section  32  or  33  158 
improper  admission  of,  when  no  ground  for  new 

trial  167 
improper  rejection  of,   when  no  ground  for  new 

trial  167 

Examination,  of  witness  as  to  written  document  or  con- 
tents 144 

£xamination4n-cluef  «f  witness,  meaning  of,  137 

must   relate   to   relevant 

facts  138 

leading   question,    when 

may  be  asked  142 

leading  question,  when 
may  not  be  asked  142 

when  cross-examination 
question  may  be  asked 
in.  IS4 

Examinations  of  witness,  order  of,  138 

Exclusion  of  evidence  to  explain  ambiguous  or  defective 

document  93 

as  to  meaning  of  language  when 
document  applies  accurately  to 
existing  facts  94 

of  oral  agreement  varying  terms  of 

written  contract,  &c  92 

to  contradict   answer  to  question 

testing  veracity  153 

of  oral  by  documentary  evidence  91—100 

ISxecution,  admission  of,  by  party  to  attested  document  70 

of  document,  proof  of,  when  attesting  witness 
cannot  be  found,  or  execution  in  the  United 
Kingdom  69 
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Section. 

Execution  [con<;lude.l. ) 

when  attesting  witness  denies  execution  71 
of  document,   when    attesting    witness    must 

prove,  68 

presumption  as  to,  89 

Executive,  acts  of,  how  proved  78 

Existence  of  facts,  e\'idence  of,  5 

of  foreign  states,  &c. ,  when  judicially  noticed  57 

Expense  3a 

Experiments,  accounts  of  51 

Expert  definition  of,  45 

opinion  of,  on  foreign  law,  &c. ,  relevancy  of  45 

relevancy  of  facts  bearing  upon,  46 

expressed  in  treatise,  when  proved  by 

production  60 
raay  refresh  memory  by  reference  to   profes- 
sional treatises  159 
Explanation  of  fact  in  issue,  fact  necessary  for,  9 
of  ambiguous  document,  exclusion  of.evidence 
in,  93 
Extent  of  Act  i 
Fact,  admitted  need  not  be  proved  58 
defined  3 
evidence  of,  when  not  admissible  under  civil  pro- 
cedure law                                                                  .  5 
Fact  in  issue,  evidence  of,  raay  be  given  in  suit  or  proceeding  5 
Facts  relevant,  evidence  of,  when  admissible  5 
connected  with  facts  in  issue  6 
relevancy  of, 

forming  part  of  same  transaction  6 
which  are  the  occasion,  cause,  or 
effect  of  relevant  facts,  or  facts 

in  issue  7 
necessary  to  explain  or  introduce 

a  fact  in  issue  or  relevant  fact  9 
not    otherwise    relevant,    when 

they  become  relevant  n 

in  suits  for  damages  12 

where  right  or  custom  in  question  13 
showing  existence  of  state  of  mind, 

body,  or  bodily  feeling  14 
bearing  on  question  whether  act  was 

accidental  or  intentional  JS 

when  course  of  business  concerned  16 

bearing  on  opinions  of  experts  4^ 

not  requiring  proof  ^'^-58 

51 
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Section. 

Facts  [concluded, ) 

judicially  noticed  5^ 

prcx>f  of,  by  oral  evidence  59 

*  Facts  in  issue '  defined  3 

Fasts,  public,  when  judicially  noticed  57 

Festivals,  public,  when  judicially  noticed  57 

Flag,  national,  of  foreign  state,  &c.,  when  judicially  noticed  57 
Foreign  expressions,  evidence  admissible  to  show  meaning 

of.  98 

Foreign  judicial  records,     presumption    as  to    certified 

copies,  of,  86 

Foreign  law,  relevancy  of  opinions  of  experts  on,  45 
Forfeiture,  witness  not  excused  from  answering  on  ground 

of  exposure  to,  132,  146,  147 

Fraud  in  obtaining  judgment  may  be  proved  44 

Fradulently,  acting,  a  fact                                                       3,  Ul.  (</) 
Functions   of   Indian    public    ofl&cers,    when    judicially 

noticed  57 

Gazette,  statement  made  in,  37 

presumption  as  to  genuineness  of,  81 
Gazette  of  India,  notice  in,  of  cession  of  British  territory, 

proof  113 
General  Clauses  Act,  1868,  sections  7  and  8  repealed            2&  sch. 

General  custom  or  right  defined  48 
Geographical  divisions  of  the  world,  when  court  must  take 

judicial  notice  of,  57 
Good  character,  relevancy  of,  in  criminal  proceedings  53 
Good  faith,  acting  in,  is  a  fact                                                3,  Ul.  {d) 
facts  showing  existence  of,  14 
burden  of  proof  where  one  party  stands  in  posi- 
tion of  active  confidence  111 
Good-will,  facts  showing  existence  of,  14 
Government  Gazettes  of  local  governments,  &c.,  presump- 
tion as  to  genuineness  of,  81 
Grant,  evidence  of  terms  of,  when  in  form  of  document  91 
examination  of  witness  as  to  its  being  in  writing  144 
exclusion  of  evidence  of  oral    agreement  varying 

terms  of,  when  in  form  of  document  92 
High  Court,   certain  questions  asked  by  attorney,  &c.» 
without  reasonable  grounds,  may  be  re- 
ported to,  150 

Highly  improbable  11(a) 

probable  11  (2) 

Holidays,  public,  when  judicially  noticed  57 
Hostilities  between  British  crown  and  other  states,  &c., 

commencement,  &c.,  of,  judicially  noticed  57 
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Section. 

Husband   of  accused  in   criinii>al  proceeding  competent 

witness  ito 

of  party  to  civil  suit,  competent  witness  lao 

Identity  of  thing  or  person  whose  identity  is  relevant,  facts 

establishing  9 
of  hand  writing,  relevancy  of  opinions  of  experts 

on.  45 

of  witness,   questions. in  cross-examination  to 

discover,  147-150 

not  to  be  asked  without  reasonable 

grounds  149 
when    court    may    report   asking  of 

question  to  high  court  15a 

Illegible   characters,   evidence  admissible  to  show  meaning 

of,  98 

Ill-will,  facts  showing  existence  of,  14 
Impeaching  credit  of  witness                                                      156,158 

Incapacity  to  give  evidence  3« 

Incompetence  of  court  to  deliver  judgment  may  be  proved  44 

Inconsistency  with  facts  in  issue  or  relevant  facts  it 

Indecent  questions,  when  court  may  forbid,  151 

may  not  forbid  151 

India,  British,  Act  extends  to  whole  of,  x 
Indian   Councils'  Act,   1861,   repeal  of  rules,  &c.,  having 

force  of  law  under  section  25  t 
course  of  proceeding  of  Councils  under,  judicially 

noticed  57 

Indian  Penal  Code,  burden  of  proof  that  case  of  accused  is 

within  exceptions  of,  X05 

offence  under  section  166  of  163 
Indian  public  officers,  when  court  must  take  judicial  notice 

of  accession  to  office,  &c. ,  of,  57 
Indian  succession  act,  provisions  of,  as  to  construction  of 

wills  not  affected  100 

Inducement,  confession  caused  by,  24 
Inference  suggested  by  fact  in  issue  or  relevant  fact,  facts 

supporting  or  rebutting,  9 
from  refusal  of  witness  in  cross-examination  to 

answer  question  as  to  veracity  &c. ,  148 
Information  as  to  commission  of  offence,   magistrate  and 
psiice  officer  not  compellable  to  disclose 

source  of  xa5 

Inscription  is  a  •  document '  3 

Insolvency-jurisdiction,  relevancy  of  judgments  in,  .     41 

Inspection  by  coxirt,  production  of  document  for,  3 

of  document  produced  by  witness  X63 
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Sectiow. 

Insulting  questions,  court  to  forbid>  15s 

Intention,  having  an,  is  fact  3,  ilL  {d) 

facts  shewing,  14 

Intentional  act  15 

Interest,  statements  against,  32,  para.  (3) 

•  Proved,^  '  lieletfanl,'  *  Shall presumt,'  24 

interpreter,  coramuiiication  made  to,  when  disci  osable  127 

when  not  disclosabte  127 

waiver  of  privilege  128 

Introduction  of  fact  5n  issue  or  relevant  fact  253,  cl.  (6 ) 

Journals,  presumption  as  to,  81 

Ju4ge  when  compellable  to  answer  question  as  to  conduct 

or  judical  knowledge  121 

may  be    examined  as  to  other  matters    which 

occurred  in  his  presence  lai 

power  of,  as  to  tran^tion  of  document  produced 

by  witness  162 

must  decide  upon  proved  relevant  facts  165 

power  of,  to  compd  person  to  write  for  compari- 
son 'y^ 
to  decide  as  to  relevancy  of  facts                      136 
to  inspect  document  produced  by  wit' 

ness  162 

to  examine  witness  and  order  produc- 
*  tion  of  document  165 

Judgment,  fraud  or  collusion  in  obtaining,  or  incompeten- 
cy of  court,  may  be  proved  44 
Judgments,  &c.,  of  coiuts  of  justice,  when  relevant                 40 — 44 
when  relevant  to  bar  second  suit  or  trial               40 
in  prolKite,  &c.,  jurisdiction,  of  what  con- 
clusive proof           41 
in  probate,  &c,  jurisdiction,  of  relevancy 

of,  41 

in  other  than  probate,  &c.,  jurisdiction, 

relevancy  and  effect  of,  42 

other  than  above,  when  relevant  43 

must  be  based  upon  proved  relevant  facts  165 

Judicial  notice,  facts  of  which  court  must  take,  57 

facts  of  which  court  takes,   not  necessary 

te  prove  56 

Judicial  proceedings  before  courts  and  oourts-martial,  Act 

applicable  to,  7 

Jury,  questions  to  witness  by,  79 

Knowledge,  facts,  showing  extence  of,  14 

landlord  and  tenant,   burden  of  proof  as  to  relationship 
- .  *  ill  cabc  of,  109 
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Section. 

tamgaa.gc,  when  document  applies  accurately  to  existing 
facts,  evidence  inadmissible  as  to  meaning 
of,  ^ 

which  can  apply  to  one  only  of  several  persons 
or  things,  evidence  admissible  as  to  applica- 
tion of,  86 
unmeaning  in  reference  to  existing  facts»  evi- 
dence admissible  as  to  use  of»                                    95 
admissibility  of  evidence  as  to  application  of, 
to  one  of  two  sets  of  facts  to  neither  of 
which  the  whole  correctly  applies                               97 
l^w  of  couoitry,   relevancy  of  statemexkt  of,  contaiined  ia 

law-book  38 

Iaws  in  force  in  British  India  judicially  noticed  57 

repealed  2: 

Leading  question ^  meaning  of^  j^ 
in  examination-lh-chtef  and  re<-exaRiindt>- 

tion  when-  may  be  asked  14^1 
in  examination-in-<:hief  and  re-examina- 
tion when  may  not  be  asked  143. 
may  be  asked  in  cross-examination  5. 
Legislatures,  proceedings  of,  how  proved                     78,  cIs.  (2),  (4). 
Legitimacy,  when  birth  during  valid  marriage-  conclusive 

proof  of,.  112 
Letters,  contract  contained  in«,.                                             91,  ill.  ^a) 
Licensee,,  estoppel  of,  fron*  denjrfng  authority  of  licensor  1 17 
of  person  in  possession  of  immoveable  property 
estoppel    of,  from  denying  licensor's  posses- 
sion tx$* 
Licensor,  Kcensee  estopped  fuorn.  denying  authority  of,  117 
LUhographed  documents  how  far  primacy  evidence  62: 
Local  expressions,  evidence  admissible  to  show  meaning 

of,.  9^ 

London  Gazette,,  presumption  as  to  genuineness  of,.  81 

Loss  of  document  66„  cl.  5. 

Lost  document,  proof  of  contents  of,.  104  ill.  {dy 

Lunatic  when  incompetent  as  witness  ii^. 

Magistrate,   questions  as  to  conduct  or  knowledge;  not 
generally  compellable  to 

answer  1^21 

when  compellable  to  aiti- 
swser  121 

may  be  examined  as  to  other  matters  which 

occurred  in  his  presence  lit 

not  compellable  to  disclose  whence  information 
obtained  as  to.  commission  of  offence  la^ 
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Section. 

Maps  are  •  documents '  3 

relevancy  of  statements  in,  36 
presumption  as  to,                                                          83 — 87 
Marriage,  birth  during  valid,  when  conclusive  proof  of 

legitimacy  iia 
communications  during,   privileged  from    dis- 
closure 123 
not  generally  admissible  122 
when  admissible  122 

Matrimonial  jurisdiction,  relevancy  of  judgments  in  41 

Meaning  of  words  or  terms,  relevancy  of  opinions  as  to  49 

Memorandum  of  evidence,  presumption  as  to  89 

Mental  condition  included  in  "  Fact'*  3 

Mortgagee,  production  of  mortgage -instrument  by,  130 

Motive  for  fact  in  issue  or  relevant  fact  8 
Names  of  Indian  public  officers,  when  court  must  take 

judicial  notice  of,  57 

National  flag  of  foreign  state.  &c. ,  when  court  must  take 

judicial  notice  of,  i 

Native  states,  proof  of  cessions  to,  113 

Negligence,  facts  shewing  existence  of,  14 

New  matter  introduced  in  re-examination  138 

cross-examination 

upon,  388 

Newspapers,  presumption  as  to  genuineness  of,  n 
New  trial,  improper  admission    or  rejection    of  evidence 

when  no  ground  for,  167 

Non-existence  of  facts,  evidence  of,  6 

Notary  public,  seal  of.  judicially  noticed  57 

Notice  to  produce,  rules  as  to,  66 

party  producing    document    produced 

under,  entitled  to  have  it  in  evidence  163 


if  production  refused,  when  party  re- 
fusing can  afterwards  give  document 
in  evidence 


164 

Notification  in  Gazette  of  India  of  cession  of  British  terri- 
tory 113 

Notifications,  statement  of  Cact  in  government,  37 
of  government,  how  proved  78 
*  Not  proved.'  when  a  fact  is  said  to  be,  3 
Number  of  witnesses  236 
Obsolete  expressions,  evidence  admissible  to  shew  mean- 
ing of,  98 

Occasion  of  relevant  facts  or  facts  in  issue 
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Section. 

OfFence,  conspiracy  to  commit,  10 
magistrate  and  police  officer  not  compellable  to 
disclose  source  of  information  as  to  commission 
of,  125 
Offensive  questions,  court  to  forbid  needlessly,  152 
OiTicer,  Act  not  applicable  to  affidavits  presented  to,  i 
Official  character,  presumption  as  to,  79 
Ofiftcial  communications,  when  public  officer  not  compell- 
able to  disclose  123 
Old  age,  person  of  extreme,  when  incompetent  as  witness  118 
Opinion,  holding  a  certain,  is  a  fact                                       3,  ill.  {d) 
on  foreign  law,  &c. ,  relevancy  of,  45 
relevancy  of  facts  bearing  upon,  46 
of  third  person,  when  relevant  45 — 51 
as  to  handwriting,  relevancy  of,  47 
as  to  existence  of  general  custom  or  right,  rele- 
vancy of,  48 
as  to  usages,  tenets,  meaning  of  terms,  &c. ,  rele- 
vancy of,  49 

as  to  relationship,  relevancy  of,  50 
of  expert  expressed  in  treatise,  when  proved  by 

its  production  60 

relevancy  of  grounds  of,  51 

Opportunity  for  occurrence  or  transaction  of  relevant  facts 

or  facts  in  issue  7 

Oral  admission  as  to  contents  of  document,  relevancy  of,  22 
Oral  agreement,  evidence  of,   not  admissible  to  vary  terms 

written  contract  92 

Oral  evidence  $9,  60 

defined  3 

must  be  direct  60 

of  contents  of  document,  secondary  evidence  63 

of  dumb- witness  119 
exclusion  of,  by  documentary  evidence  91 — 100 
of  statements  by  other  person  of  contents  of 

documents  when  admissible  144 

proof  of  facts  by,  59 

Order  of  production  of  witnesses  135 

Orders  of  government,  &c. ,  how  proved  78 

Ownership,  burden  of  proof  as  to,  no 

Parties,  power  of  judge  to  examine,  165 

to  civil  suit  competent  witnesses  120 

Partners,  burden  of  proof  as  to  relationship  in  case  of,  109 
Payment,  oral  evidence  of,  91  cl.  {e) 
Pedigree,  statement  in  family,                                            32,  para.  (6) 
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Sectiow. 

Penalty,  witness  not  excused  from  answering  on  ground 

of  exposure  to,  132,  146,  147 

Photographed  words  are  'a  document'  3 

document,  how  far  primary  evidence  62 

secondary  evidence  of  original,  63,  ill.  (a) 

Place  at  which  any  fact  in  issue  or  relevant  fact  happened, 

facts  fixing  g 

Plans  are  'documents*  3. 

relevancy  of  statements  in,  36 

presumption  as  to,  83 

Header,   certain  questions  asked  by,  without  reasonable 

grounds,  may  be  reported  to  high  court  15a 
communication  made  to,   by  or  for  client,  when 

disclosable  120 
when  not  dis- 
closable 126 
waiver  of  pri- 
vilege 128 

Pledgee,  production  of  document  by,  130 

Police  Officer,  confession  to,  not  provable  against  accused  25 

confession  while  in  custody  of,  when  provable 

against  accused       a6 

how  much  prov- 
able against 
accused  27 

not  compellable  to  disclose  whence  in- 
formation obtained  125 
Portrait,  statement  made  on  family,                              32,  para.     (6) 
Position  in  life  of  witness,  questions  in  cross-examination 

to  discover,  146 — i$o 

not  to  be  asked  with- 
out reasonable  grounds  149 
when  court  may  report  asking  ©f 

qiKstion  to  high  couKt  150 

Powers-of-attorney,  presumption  as  to,  85 

Preparation  for  fact  in  issue  or  relevant  fact  8 

Presumption,  as  to  document  produced  as  record  of  evi- 
dence 80 
certified  copies  of  foreign  judicial  re- 
cords 86 
books,  n>aps,  and  charts  87 
execution,   &c.,  of  document  not  pro- 
duced after  notice  89 
documents  thirty  years  old  90 
existence  of  probable  facts  Z14. 


d  by  Google 


JNDEX.  S6g 

Section, 

Presumtion  (concluded. ) 

as  ta  genuineness  of  book  of  fews  and 
reports  of 
decisions  84 

certiiied     copies>. 

&c.  79 

docximenl  admis- 
sible in  Elngland 
or  Ireland  wth- 
out  proof  of  seal 
or  signature  8a 

gazettes,        news- 
papers,    copies 
of  private   Acts 
of      Parliament 
and  other  docu- 
ments 81 
maps  and  plans                                              83 
powers-of-attorney                                          85 
telegraph  messages                                          88 
Presimiptions  as  to  documents                                                  79—90 
Primary  evidence,  how  far  counterpart  is»                                        62 
printed  document^  &c. ,  is>                     62 
meaning  of,                                                           62 
proof  of  document  by,                                         64 

Principal  and  agents  burden  of  proof  as  to  relationship  in, 

case  of,  109 

Printed  document,,  how  far  primary  evidence  6a 

words  are  a '* document"  3, 

Privilege  of  communications  during  marriage  123 

professional    communications    not  waived  tjf 

party  giving 
evidence  ia8 

how  far  waived 
when  attor- 
ney, &c.,  ex- 
amined by 
party  128 

Privy  council,  proclamations,.  8tc. ,  of,,  how  proved  78 

Probate  jurisdiction,  judgment  in,  41 

proof  of  wills  by,  91 

Proceedings  before  arbitrator,  Act  not  applicable  to,.  i 

civil,   parties   to  suit  and  husband  and  wife 

competent  witnesses  in,  120 

criminal,  husband  or  wife  of  accused  compe- 
tent witness  in,  120 
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Section. 

Proceedings  (concluded. ) 

judicial,  before  courts  and  courts-matrial,  Act 

applicable  to,  i 

of  what  facts  evidence  admissible  in,  3 

Proclamations  how  proved  78 

Production  of  document  by  witness  165 

on  notice,  party  producing  en- 
titled to  have  it  in 
evidence  163 

if  refused,  in  what  cases  party  re- 
fusing can  afterwards 
give  it  in  evidence  164 

of  document,  person  summoned 
does  not  become 
witness  by,  139 

power  of  judge  to 

order,  165 

which  another  per- 
son, having 
possession,  could 
refuse  to  produce  131 
of  title-deeds  of   witness    not  a 

party  130 

of  writing  used  by  witness  to  re- 
fresh memory,  adverse  party 
entitled  to,  i6r 

Professional  communication,  when  disclosable  126 

when  not  disclosable  126 

waiver  of  privilege  as  to,  128 

duty,  entry  made  in  discharge  of,  32,  para.  (2) 

treatise,   expert  may  refresh  his  memory  by 
reference  to,  159 

Proof,  burden  of,  see  Burden  of  Proof. 

admission  not  conclusive,  31 
facts  not  requiring,  56—68 
judgments  in  probate,   &c.,  jurisdiction,   of  what 

conclusive,  41 
of  admission  against  person  making  it  and  by  or 

on  his  behalf  21 

of  admitted  fact,  not  necessary  58 
of  attested  document  not  required  by  law  to  be 

attested  72 

of  certain  public  and  official  documents  78 

of  cession  of  British  territory  113 
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Section. 

Proof  (concluded. ) 

of  contents  of  documents  6i 

of  documents  by  primary  evidence  64 

of  execution  of  document  required  by  law  to  be 

attested  68 

to  be  attested, 
when  attes- 
ting witness 
cannot  be 
founnd,  or 
execution  in 
the  United 
Kingdom  69 

to  be  attested, 
when  attes- 
ting witness 
denies    exe- 
cution Jt 
of  Facts  by  oral  evidence                                                       59 
of  handwriting  and  signature  when  necessary                       67 
of  public  document  by  production  of  certified  copy              77 
of  wills  under  Indian  Succession  Act  91 
of  legitimacy,   in  what    cases  birth    during  valid 

marriage  conclusive,  112 

of  fact,  no  particular  number  of  witnesses  necessary  134 

« "Proper  custody '  defined  38 

Protest  of  captain,  when  relevant  32  ill.  (h' 

•  Proved '  when  a  fact  is  3 

Provincial  expressions,  evidence  admissible  to  show  mean- 
ing of,  98 
Public  book,  register  or  record,  entry  in,  35 

Public  documents  74 

certified  copies  of,  76 

•proof  of,  by  production  of  oertified  copies  jj 

proof  of  certain,  78 

Public  festivals ,  &c, ,  when  court  must  take  j  udicial  notice  of,  57 

Public  Officer,  proof  of  appointment  of,  91 

when   not  compellable  to  disclose  official 

communications 

Public  Officers,  Indian,  when  court  must  take  judicial  notice 

of  accession  to  office,  &c.,  of,  75 

Public  record,  &c. ,  relevancy  of  entry  in,  made  in  perfor- 
mance of  duty  35 
Public  rfght,  statement  as  to,                                          32,  para.  (4) 


124 
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Section. 

Question  asked  without  reasonable  grounds,  when  may  be 

reported  to  high  court  150 
Rape,  impeaching  CFedat  of  piroseeiitrix.  for,.                      155,  cl.  (44 

Rashness*  facts  shiowing  existence  of  10 

Recitals  in  Acts  or  notifications  37 

Record  of  evidence,  presuinption  as  to  documents  piurporting 

to  be,  80 

Re-examinatioa  of  witness,  meaning  of,  137 
on  new  matter  ia^troduced  by 

permission  of  court  138 

to  what  directed  138. 

to  character  i4<x 
leading  question  when  may  be 

asked  in  142 
when  may  not 

be  asked  in,.  142 

Reference,  books  of,  57 

Refreshing  memory  by  reference  to  wiiliog,  when  made  by 

witness  159. 
when  m&de  by 

other  person  159, 
when    witness 
may  refer  to, 

copy  1S9» 

Regulations,  of  government,  &c.  „  how  proved  78 

repealed  2 

Rejection  of  evidence,  improper,  when  no  ground  fomew  trial)  167- 
Relation  of  parties  transacting  fact  issue  or  relevant  fact,. 

facts  showing,  9 

Relationship,  relevancy  of  opinions  as  to,.  32,  paxas.  (5), 

(6).  50.. 

burden  of  proof  as  to,.  109- 

Relevancy  of  admission  in  civil  cases  23. 

of  bad  character  in.  criminal  proceedings  54 

of  character  as  affecting  damages  55 

to  prove  conductjmpuied,.  in  civil  cases  52 

of  conduct  Si 
of  confession  made  after  removal  o£  impression 

caused  b^  inducement,. threat,  onpromise  28 
of  entry  in  public  second,  &c. ,.  made  in  perfor- 
mance of  duly  35 
of  facts                                                                        5— 16« 
forming  part  of  same  transaction  6 
which  are  the  occasion.  &c.,  of  relevant 
liacts  or  facts  in  issue  9 
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Section. 

Relevancy  [concluded) 

of  facts  necessary  to  explain  or  introduee 

a  fact  in  issue  or  relevant  fact  9 

in  suits  for  damages  12 

where  right  or  custom  in  question  13 
showing  existence  of  state  of  mind,  body, 

or  bodily  feeling  14 
bearing    on  question  whrther  act  was 

accidental  or  intentional  15 

bearing  on  opinions  of  experts  46 

judge  to  decide  as  to,  136 

©f  good  character,  in  criminal  proceedings  53* 

of  grounds  of  opinion  51 

of  judgments,  &c,,  to  bar  second  suit  or  trial  40 

in  probate,  &c,  jurisdiction  41 

of  what  conclusive  proof  43 

in  other  than  probate,    &c„ 

jurisdiction  42 

other  than  above  43 
of  opinions  as  to  existence  of  general  custom  or 

right  48 
handwriting  37 
of  opinions  as  to  relationship  50 
usages,  tenets,  &c.  49 
of  oral  admission  as  to  contents  of  document  22 
of  previous  conviction  in  criminal  proceedings  54 
of  statement  as  to  fact  of  public  nature  contain- 
ed in  certain  Acts  or  notifica- 
tions 37 
in  maps,  charts  and  plans  86 
of  law  of  country  contained  in  law- 
book 38 
or  act  of  conspirator  10 
of  statements  8 

'  Relevant,'  definition  of,  3 

Relevant  fact,  existence  of  course  of  business,  when  a,  16 
Relevant  facts,  examination-in -chief  and  cross-examination 

of  witness  must  relate  to,  138 
proved,  judge  must  decide  upon,  165 
when  evidence  of,  admissible  5 
wlien  facts  not  otherwise  relevant  become,  ix 
written  or  verbal,   statement  of,  by  person 
dead  or  who  cannot  be  found,   &c. ,  when 
relevant  32 
Religious  foundation,  relevancy  of  opinions  as  to  constitu- 
tion of,  49 
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Section. 

Repeal  of  rules  and  laws  3 

Reports  of  decisions,  relevancy  of,  38 

presumptioH  as  to  genuineness  of  84 

Reputation                                                                               3,  ill.  (e) 

Hes  judicata  40 
Reversal  of  decision,  improper  admission  or  rej^tion  of 

evidence,  when  no  ground  for,  167 

Right,  relevancy  of  facts  as  to  existence  of,  13 

general,  relevancy  of  opinions  as  to  existence  of,  30 

Rule  of  the  road,  court  must  take  judicial  noticed  of,  50 

Rules  of  evidence  repealed  o 

.Scandalous  questions,  when  court  may  for  bid,  151 

when  court  may    not  forbid,  45 

Science,  opinions,  of  experts  on  points  of,  31 

Seal,  comparison  of,  with  admitted  or  proved  seal  78 

presumption  as  to  genuineness  of,  3 

Seals  of  courts,  &c.,  of  what  seals  court  must  take  judicial  3 

notice  5 
Second  suit  or  trial,  relevancy  of  judgments.  &c.,  to  bar,  40 
Secondary  evidence,  after  notice  to  produce,           <^  66 
certified  copies,  63 
other  copies,  56 
how  far  counterpart  is,  36 
meaning  of,  36 
when  admissible,  of  existence,  condi- 
tion or  contents  of  document  65 
Series  of  similar  occurrences  15 
of  letters  or  papers,  statement  contained  in  docu- 
ment forming  part  of,  39 
Servant  of  legal  practitioner,  communications  to,  127 
Shaking  credit  of  witness,  questions  in  cross-examination 

for,                                                                              146—150 
not  to  be  asked  without  reason- 
able grounds  149 
when  court  may  report  asking 
of  question  to  high  court  150 
••  Shall  presume"  defined  4 
Signature,   comparison  of,  with  admitted  or  proved  sig- 
nature 73 
proof  of,  when  necessary              ,  67 
presumption  as  to  genuineness  of  82 
Signatures  of  Indian  public  officers,  when  judicially  no- 
ticed 57 
Sign  manual  of  British  sovereign,  judicially  noticed  57 
Signs,  evidence  of  dumb  witnesses  by,  119 
Sovereign,   foreign,  existence.    &c.,    of,   when  judicially 

noticed  57 
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Section 

Stamp,  presumption  as  to  genuineness  of  82 

that  document  bore  proper,  89 

State,  admissibility  of  evidence  as  to  affairs  of,  123 

foreign,   when  court  must  take  judicial  notice  of 

existence,  &c.  of,  57 

document  produced  by  witness  referring  to  matters 

of,  i6a 

of   mind,   body,   or  bodily  feeling,  see  Relevatuy  of 
facts, 

of  things  under  which  relevant  facts  or  facts  in 

issue  happened  7 

Statement  by  witness  is  '  Evidence '  3 

as  to  fact  of  public  nature  contained  in  certain 

Acts  or  notifications,  relevancy  of,  37 

forming  part  of  conversation,  document,  book, 
or  series  of  letters  or  papers,  what  evidence 
admissible  39 

of  conspirator,  how  far  a  relevant  fact  10 

of  law  of  country  contained  in  law-book,  rele- 
vancy of,  38 

Statements,  by  persons  who  cannot  be  called  as  witnesses       32.33 
in  maps,  charts,  and  plans,  relevancy  of,  36 

made  under  special  circumstances  34 — 38 

relevancy  of.  8 

written  or  verbal,  of  relevant  facts  by  person 
and  or  who  cannot 
be  found,  &c.,  when 
relevant  39 

when  relating  to  cause  of 

death  32(1) 

when     made     in    ordinary 

course  of  business  32  (2) 

when    against    interest     of 

maker  32  (3) 

when  giving  opinion  as  to 
public  right  or  custom,  or 
matter  of  public  or  gener- 
al interest  32  (4) 
when  relating  to  existence 

of  relationship  32  (5) 

when  relating  to  existence 
of  relationship,  and  made 
in  will,  deed,  i>edigree,  or 
on  tombstone,  &c.  32  (6) 
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Sectioit. 

Statements,  [concluded.) 

when  made  in  document 
relating  to  transaction  by 
which  right  or  custom 
created,  &c,  32  (7) 

when  made  by  several  per- 
sons and  expressing  Reel- 
ing, &c. ,  relevant  to  mat- 
ter in  question  32  (8) 

Statute  Geo.  Ill,  cap  57  section  38  repealed  so  far  as  it 

relates  to  courts  of  justice  in  the  East  Indies  2  &  sch. 

14  &  15.  Vic,  cap  99,  section  11  and  so  much 
of  section  19  as  relates  to  British  India  2  &  sch. 

Statutes,  Repealed  2  &  sch. 

Suit,  of  what  facts  evidence  admissible  in,  15 

for  damages,  relevancy  of  facts  in,  12 

Technical  expressions,  evidence  admissible  to  show  mean- 
ing of,  98 
Telegraph  messages,  presumption  as  to,  88 
Tenant,  estoppel  of,  from  denying  landlord's  title  116 
Tender  years,  person  of,  when  incompetent  as  witness  118 
Tenets  of  body  of  men  or  family,  relevancy  of  opinions  as 

to,  49 

Terms,  relevancy  of  opinions  as  to  meaning  of,  49 

Territory,  British,  proof  of  cession  of,  113 

Threat,  confession  caused  by,  24 
Time  at  which  any  fact  in  issue  or  relevant  fact  happened, 

facts  iixing,  9 

Title  of  Act,  short,  i 

of  foreign  state,  &c.,  when  judicially  noticed  57 

of  landlord,  estoppel  of  tenant  from  denying  116 

Title-deeds  of  witness  not  a  party,  production  of,  130 

Titltis  of  Indian  public  officers  when  judicially  noticed  57 
7'ombstone,  statement  as  to  relationship  made  on,             32  par.  (6| 

Transaction,  facts  forming  part  of  same,  6 

Transiation  of  document  produced  by  witness .  334 
Translator  divulging  contents  of  document  directed  to  be 

kept  secret  162 

Tribunals,  acts  of,  74 
United  kingdom,  proof  of  document  required  by  law  to  be 
attested  when  executed  in,  and  attesting 

witness  cannot  be  found  60 
Usages  of  body  of  men  or  family,  relevancy  of  opinions  as 
to, 


49 
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Section. 

Vakil  certain   questions    asked    by,    without  reasonable 

grounds,  may  bQ  reported  to  high  court  15a 

communication   made  to,   by  or  for  client,   when  dis> 

closable  when 
not      disclos- 

able  121 

waiver  of  pri- 
vilege 862 

Varying  terns  of  document,  who  may  give  evidence  of 

contemporaneous     agree- 
ment, 99 
evidence     admissible 
of  oral  agreement,             92 

Veracity  of  witness,  questions  in  cross-examination  to  test,    146-162 
not    to    be    asked    without 

reasonable  grounds  149 

when  court  may  report  ask- 
ing of  question  to  high 
court  150 

Warning  witness  that  he  need  not  answer  certain  ques- 
tions 148 

Wife  of  accused  competent  witness  in  criminal  proceeding  120 

of  party  to  civil  suit  competent  witness  120 

Wills,  statements  as  to  relationship  made  in,  32,  par.  (6) 

custom  made  in,  32,  par.  (7) 

provisions  of  Indian  Succession  Act  as  to  construc- 
tion of,  not  affected  100 
under  Indian  Succession  Act  how  provable  91 

Witness,  accomplice  competent,  against  accused  person  133 

accused,  husband  or  wife  of,  competent,  in  crimi- 
nal proceedings  120 
attesting,  proof  when  he  cannot  be  found,    or 
document  executed  in  the  Unit- 
ed Kingdom  69 
when  execution  of  document  must  be 

proved  by,  68 

judge  as,  121 

magistrate  as,  121 

pleader  as,  126 

pleader's  clerk  or  servant  as,  127 

public  officer  as,  124 

police  officer  as,  125 

vakil  as,  126 
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127 
126 
127 
126 
127 
129 

153 
158 

155 
158 

146-150 


119 


Section 

Witness!  Continued,) 

vakil's  clerk  or  servant, 
attorney  as, 

attorney's  clerk  or  servant  as, 
barrister  as, 

barrisier's  clerk  or  servant  as, 
client  as 
contradiction  of 
credit  of,  confirmation  of, 
credit  of,  how  impeached 
impeachment  of, 

questions  in  cross-examination  affect- 
ing 
cross-examination  of,  see  Cross-examination  of 

witness. 
dumb,  mode  of  giving  evidence  by, 
evidence  of,  when  relevant  for  proving,  in  subse- 
quent proceeding,  truth  of  facts  stated 
examination  of,  as  to  written  document  or    con- 
tents, 
examination-in-chief  of,  see  Examination-in-ckief 

of  witness. 
husband  of  accused  competent,  in  criminal  pro- 

ceedings 
interpreter  as, 
power  of  judge  to  examine, 
not  a  party,  title-deeds  of,  when  compellable  to 
produce 

when   not  compellable 
to  produce 
not  execused  from  answering  on  ground  that  an 

sweer  will  criminate 
oral  evidence  of,  as  to  statements  by  other  persons 

of  contents  of  documents,  when  admissible 
order  of  examinations  of, 

party  to  civil   suit,  and  husband  or  wife,   com- 
petent, 
production  of  document  by, 
proof  of  former  statement  of,   to    corroborate 

testimony 
questions  to,  by  jury  or  assessors 
re-examination,  see  Re-examination  of  witness, 
refreshing  memory  by  reference  to  writing 

when  made  by 

witness 
when  made  by 
another  person 


33 
144 


120 
127 
16s 

130 

130 
I32»  H7 

144 
138 

120 
162 


157 
166 


J59 

159 


J59 
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Section. 

Witness  (  Concluded. ) 

when    witness 
may   refer    to 

copy  159 

may  be  cross- 
examined 

upon  it  161 

statements  by  persons  who  cannot  be  called  as  32,  33 

to  character,  cross-examination  and  re-examina- 
tion of,  140 
translation  of  document  produced  by,  162 
when  compellable  to  answer  question  in   cross- 
examination      testing 
veracity,  &c.,  147 
in  what  case  court 

to  decide  148 

when  he  may  testify  to  facts  mentioned   in   docu- 
ment 160 
wife  of  accused  competent,  in  crjminal  proceed- 
ings                                    I20 
Witnesses                                                                              118—134 
what  persons  competent,                                         ii€ — 133 
examination  of,                                                           135 — 166 
no  particular  number  necessary  to  prove  fact  134 
order  of  production  and  examination  of,                           135 
W^riting  is  a  'document'  3 
comparison  of,  with  admitted  or  proved  writing                73 
dumb  witness  may  give  evidence  by,                                 119 
when  witness  may  refresh  momory  by  reference 

to,  159 

to  refresh  witnesses'  memory,  adverse  party  en- 
titled to  production  of,  and  may  cross-examine 
upon.  161 
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